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ERRATA. 

Page  6,  line  11,  and  page  9,  line  21,   "intrinsic"  read 

"extrinsic". 
Page  59,  line  13,  "designation"  read  "distinction". 
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Page  83,  line  9,  ninth  word,  "defendant"  read  "plaintiff". 
Page  266,  line  10,  "counts"  read  "grounds". 
Page  615,  line  21,  "20  Haw."  read  "21  Haw." 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Statutes — Bee,  2032  R.  L.  1915 — construetion — ejusdem  generis. 

The  rule  of  ejusdem  generis  is  applicable  in  the  construction  of 
Section  2032,  R.  L.  1915,  and  held,  that  the  words  ''other  food 
products"  are  limited  to  food  products  of  like  kind  with  those 
expressly  mentioned  in  the  statute,  and  do  not  include  manufac- 
tured raw  sugar. 

opinion   op   the   court   by    ROBERTSON,   C.J. 

(Quarles,  J.,  dissenting.) 

An  information  was  filed  against  the  defendant  corpora- 
tion charging  that  it  "on  the  first  day  of  June,  A.D.  1915, 
and  for  a  period  of  ten  months  prior  thereto,  did  manufac- 
ture and  prepare  a  certain  food  product,  to-wit,  sugar,  in 
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and  upon  certain  premises  there  situate,  which  said  sugar 
was  then  and  there  intended  for  sale  and  for  human  con- 
sumption, without  first  obtaining  a  license  so  to  do  from 
the  treasurer  of  the  County  of  Hawaii." 

The  material  facts,  which  are  agreed  upon,  are  as  follows : 
That  the  defendant  corporation  is,  and  for  many  years  has 
been,  engaged  in  the  growing  of  sugar  cane  and  the  manu- 
facture and  sale  of  raw  sugar;  that  such  sugar  is  not  a  com- 
pound, but  consists  solely  of  sugar  extracted  from  sugar 
cane  and  such  impurities  as  may  still  be  therein  by  reason 
of  its  not  having  been  refined ;  that  such  sugar  is  manufac- 
tured primarily  for  shipment  and  sale  to  refineries  on  the 
mainland  of  the  United  States;  that  of  an  annual  output 
of  from  7,000  to  10,000  tons  of  raw  sugar  from  defendant's 
mill  all  is  exported  except  about  25  tons  which  are  sold  to 
local  people;  and  that  such  raw  sugar  is  a  food  product. 
The  defendant  admits  that  it  has  not  obtained  a  license 
under  Section  2032  of  the  Revised  Laws,  and  denies  that 
the  raw  sugar  so  as  aforesaid  manufactured  by  it  is  a  food 
product  within  the  meaning  of  the  statute. 

Section  2032  of  the  Revised  Laws  provides  that  "No 
person  shall  manufacture,  compound  or  otherwise  prepare 
any  confections,  cakes,  bread  stuffs  or  other  food  products 
intended  for  sale  and  for  human  consumption  in  any  shop 
or  premises  without  first  obtaining  from  the  treasurer  of 
the  county  or  city  and  county  where  such  shop,  building  or 
other  premises  are  located,  a  license."  Then  follow  pro- 
visions to  the  effect  that  no  such  license  shall  be  granted 
except  upon  a  certificate  from  the  Board  of  Health  that 
the  premises  are  in  a  sanitary  and  fit  condition  for  the 
manufacture,  compounding  or  otherwise  preparing  such 
food  products.  Sections  2033  and  2034  prescribe  the  an- 
nual fee  for  the  license  and  provide  the  penalty  for  the 
violation  of  the  law.  And  section  2035  excludes  from  the 
operation  of  the  statute  the  manufacture  and  sale  of  poi 
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and  paiai.  The  circuit  court  reserved  to  this  court  the 
question  whether  the  defendant  is  "liable  for  the  pa)anent 
of  the  license  fee  prescribed  by  the  provisions  of  sections 
2032  to  2035  of  the  Revised  Laws,  1915."  The  question 
discussed  in  the  briefs  and  which,  evidently,  was  intended 
to  be  reserved,  is  whether  the  defendant  upon  the  facts 
stated,  is  liable  to  the  penalty  for  not  having  obtained  a 
license  under  the  statute. 

The  county  attorney  contends  that  raw  sugar  is  in- 
cluded in  the  words  "other  food  products"  as  used  in  the 
statute;  and  that  the  fact  that  poi  and  paiai  are  expressly 
excluded  from  the  operation  of  the  statute  manifests  an 
intent  on  the  part  of  the  legislature  that  nothing  else 
should  be  excepted  which  falls  within  the  language  of  the 
law.  Counsel  for  the  defendant  contends  that  the  rule 
ejusdem  generis  applies  and  that,  as  raw  sugar  is  not  a  food 
product  of  a  kind  like  any  of  those  expressly  enumerated, 
it  does  not  fall  within  the  purview  of  the  statute.  The  en- 
deavor is,  of  course,  to  ascertain  the  legislative  intent.  The 
query  naturally  asserts  itself,  if  the  legislature  intended  to 
include  all  manufactured,  compounded  or  prepared  food 
products,  why  were  confections,  cakes  and  bread  stufifs 
specially  mentioned?  The  form  of  expression  used  in  the 
statute  is  a  time  honored  one,  and  has  given  rise  to  the 
rule  of  construction  invoked  on  behalf  of  the  defendant. 
The  rule  of  ejusdem  generis  as  applied  to  statutes — that 
where  particular  words  of  a  statute  are  followed  by  gen- 
eral, the  general  words  are  restricted  in  meaning  to  objects 
of  like  kind  with  those  specified — is  founded  in  reason,  and, 
though  a  mere  rule  of  construction,  is,  where  proper  of 
application,  a  potent  rule.  In  the  case  of  United  States  v. 
Stever,  222  U.  S.  167,  174,  the  supreme  court  said,  "unless 
there  is  a  clear  manifestation  to  the  contrary,  general 
words,  not  specific  or  limited,  should  be  construed  as  appli- 
cable to  cases  or  matters  of  like  kind  with  those  described 
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by  the  particular  words."  And  in  City  of  Chicago  v.  Ross, 
257  111.  76,  79,  the  court  said,  "this  rule  is  enforced  in  the 
construction  of  a  statute  unless  there  is  something  in  the 
statute  or  its  context  which  shows  that  the  doctrine  of 
ejusdem  generis  should  not  be  applied."  The  rule  being  so 
long  and  so  thoroughly  established  the  legislature  may  well 
be  supposed  to  have  phrased  the  statute  with  reference  to 
it.  There  is  nothing  upon  the  face  of  the  statute  to  indi- 
cate that  the  rule  ought  not  to  be  applied,  or  that  its  appli- 
cation would  pervert  or  obstruct  the  intention  of  the  law 
makers.  On  the  other  hand,  there  is  a  good  deal  to  indicate 
that  the  legislature  expected  that  the  rule  would  be  applied, 
and  that  leads  to  the  conclusion  that  raw  sugar  was  not  in- 
tended to  be  included  as  a  food  product  within  the  meaning 
of  the  act.  The  title  of  the  original  act,  which  was  Act  117 
of  the  Session  Laws  of  1911,  was  "An  act  to  provide  for 
the  issuance  of  licenses  for  the  manufacture,  compounding 
and  preparation  of  certain  food  products;"  the  things  enu- 
merated are  infinitesimal  in  value  and  extent  as  compared 
with  the  raw  sugar  manufactured  in  this  Territory;  the 
statute  is  primarily  a  measure  of  sanitation  aimed  at  com- 
pounds made  by  hand  or  such  as  are  handled  after  they 
are  made  and  before  or  during  consumption;  the  com- 
modities enumerated  in  the  statute  are  such  as  are  in- 
tended to  be  consumed  within  the  .Territory,  whereas  raw 
sugar  is  manufactured  principally  for  export,  only  a  very 
small  proportion — in  the  case  at  bar,  a  fraction  of  one  per 
cent — being  sold  for  local  consumption.  And  the  phrase- 
ology "any  shop  or  premises"  would  hardly  have  been  used 
if  the  legislation  was  intended  to  refer  to  such  large  and 
important  structures  as  sugar  mills.  The  words  "other  food 
products"  are  doubtless  operative  to  include  things  similar 
in  kind  to  "confections,"  "cakes"  and  "bread  stuffs,"  such, 
for  example,  as  pies,  candy,  and,  probably,  ice  cream.  But 
raw  sugar  is  not  of  the  like  kind  with  any  of  the  things 
mentioned  in  the  statute. 
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We  see  no  force  in  the  contention  that  the  provision  of 
section  2035  that  "Nothing  in  sections  2032-2034  shall  be 
construed  to  include  the  manufacture  and  sale  of  poi  or 
paiai,"  points  to  an  intention  to  include  all  other  food  pro- 
ducts. "The  exception  of  certain  things  does  not  always 
show  that  all  others  are  included."  2  Lewis'  Sutherland 
Stat.  Con.,  Sec.  494.  .This  provision,  strictly  speaking,  is 
neither  a  proviso  nor  an  exception,  but  is  a  declaration  of 
the  legislative  intent  that  poi  sliops  were  not  to  be  con- 
sidered as  included  though  poi  and  paiai  might  be  regarded 
by  the  courts  (as  they  seem  to  have  been  by  the  legisla- 
ture) as  food  products  of  a  kind  like  "bread  stuffs''  and, 
therefore,  within  the  operation  of  the  act.  We  perceive 
no  ground  for  holding  that  it  was  intended  to  enlarge  the 
scope  of  section  2032. 

We  are  of  the  opinion  that  the  rule  of  ejitsdem  generis 
aids  in  ascertaining  the  intention  of  the  legislature  with 
respect  to  the  statute  in  question,  and  that  its  application 
leads  to  the  conclusion  that  the  manufacture  of  raw  sugar 
is  not  within  its  purview. 

The  question  is  answered  in  the  negative. 

W,  H,  Heen,  Deputy  County  Attorney  of  Hawaii,  for 
plaintiff. 

H.  Irwin  for  defendant. 

DISSENTING  OPINION   OF   QUARLES,   J. 

In  my  opinion  the  only  question  in  this  case  is  a  correct 
interpretation  or  construction  of  section  2032,  R.L.,  which 
is  quoted  at  length  in  the  majority  opinion.  In  the  orig- 
inal enactment  of  this  statute,  as  well  as  in  the  revision 
(Sec.  2035,  R.L.),  there  is  an  exception  excluding  from 
the  operation  of  the  act  the  manufacture  and  sale  of  poi  or 
paiai.    As  all  statutes  must  be  construed  for  the  purpose 
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of  ascertaining  the  intent  of  the  legislature  in  enacting 
them,  we  must  look  to  general  rules  of  construction  and 
must  endeavor,  in  the  case  at  bar,  to  ascertain  the  intent 
of  the  legislature.  It  is  contended,  on  the  one  hand,  that 
the  rule  ejusdem  generis  excludes  from  the  operation  of 
the  statute  in  question  all  food  stuffs  not  of  a  kind  like 
"confections,  cakes,  bread  stuffs,"  md  that  as  raw  sugar  is 
not  "confections,"  "cakes"  or  "bread  stuffs,"  it  does  not 
come  within  the  term  "other  food  products"  within  the 
meaning  6f  the  statute.  The  rule  ejusdem  generis  is  gen- 
erally regarded  as  an  intrinsic  isiid  to  the  construction  of  a 
statute  and  to  apply,  unless  there  is  something  in  the 
statute  which  shows  that  it  was  not  intended  to  apply,  to 
the  particular  statute.  It  is  evident  to  any  reasonable 
mind  that  poi  is  not  a  confection  or  cake.  Whether  or  not 
it  is  a  "bread  stuff,"  as  used  in  the  statute  under  considera- 
tion, it  is  not  necessary  to  decide,  but  inasmuch  as  it  is 
used  with  meats  and  other  foods,  in  the  same  manner  that 
bread  is,  there  may  be  some  question  as  to  whether  or  not 
it  is  "bread  stuff"  within  the  contemplation  of  the  statute. 
At  any  rate  all  will  admit  that  it  is  a  "food  product."  If 
the  legislature  intended  to  confine  the  operation  of  the 
statute  to  the  manufacture  and  preparation  of  confections, 
cakes  and  bread  they  would  hardly  have  used  the  words 
"other  food  products."  It  is  evident  that  the  legislature 
was  of  the  opinion  that  poi  would  come  within  the  terms 
of  the  statute,  in  that  it  is  a  food  product,  and  desired  to 
exempt  it  from  the  operation  of  the  statute  without  ex- 
empting other  food  products  from  the  operation  of  the 
statute.  That  the  extraction  of  sugar  from  the  juice  of 
cane  is  the  manufacture  of  a  food  product  no  one  will  dis- 
pute. In  arriving  at  the  intent  of  the  legislature  we  are 
to  consider  the  entire  act — all  of  its  provisions,  including 
exceptions  and  provisos — then  determine  as  to  the  enact- 
ing clause  or  main  part  of  the  statute  itself,  and  also,  as  to 
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the  exception  or  proviso,  just  what  the  legislature  intended 
in  each  instance. 

On  behalf  of  the  defendant  appellee  certain  authorities 
are  relied  upon,  which,  in  my  opinion,  do  not  sustain  its 
contention.  For  instance,  in  the  case  of  Commonwealth  v. 
Dejardin,  126  Mass.  46,  the  defendant  was  charged 
"with  printing  and  publishing  ♦  ♦  ♦  pictures,  figures 
and  descriptions  of  naked  girls."  The  proof  showed  that 
he  took  photographs  of  two  young  girls  stripped  only  to 
the  waist.  The  court  held  that  the  proof  did  not  establish 
the  charge  made  in  the  indictment  and  that  the  maxim 
noscitur  a  sociis  applied  to  that  case.  In  other  words,  the 
court  there  held  that  a  word  is  best  understood  by  the 
meaning  of  associated  words.  In  Joplin  v.  Leckie,  78  Mo. 
App.  8,  the  charter  of  the  city  authorized  it  to  levy  an 
occupation  tax  upon  manufacturing  corporations,  and  the 
court  held  that  this  did  not  authorize  the  levy  of  the  tax 
upon  private  parties  engaged  in  manufacturing.  In  Rohlf 
V.  Kasemeier  (la.),  23  L.  R.  A.  N.  S.  1284,  the  case  is  sum- 
med up  in  the  syllabus  as  follows:  "Personal  services  of  a 
physician  are  not  a  commodity  within  the  meaning  of  a 
statute  relating  to  pools  and  trusts,  and  making  guilty  of 
a  conspiracy  persons  who  combine  to  regulate  or  fix  the 
price  of  any  article  of  merchandise  or  commodity  or  to  fix 
or  limit  the  amount  or  quantity  of  any  article,  commodity 
or  merchandise  to  be  manufactured,  mined,  produced  or 
sold  in  the  state."  The  court  simply  held  th^t  professional 
services  were  not  an  article  of  merchandise  or  a  commodity, 
— a  very  wise  conclusion. 

"An  express  exception,  exemption  or  saving  excludes 
others.  Where  a  general  rule  has  been  established  by  stat- 
ute with  exceptions,  the  court  will  not  curtail  the  former 
nor  add  to  the  latter  by  implication.  Exceptions  strengthen 
the  force  of  a  general  law  and  enumeration  weakens  it  as 
to  things  not  expressed."  2  Lewis'  Sutherland,  Stat.  Con., 
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Sec.  494.  "The  legislature  has  prescribed  a  general  rule,  with 
special  disabilities  or  privileges,  and  these  cannot  be  en- 
larged or  extended  to  objects  not  embraced  in  the  excep- 
tion by  mere  implication  or  from  parity  of  reason."  Tyson 
V.  Britton,  6  Tex.  224.  "Where  the  enacting  clause  is  gen- 
eral in  its  language  and  objects,  and  a  proviso  is  afterwards 
introduced,  that  proviso  is  construed  strictly,  and  takes  no 
case  out  oiF  the  enacting  clause  which  does  not  fall  fairly 
within  its  terms."  United  States  v.  Dickson,  15  Pet.  165. 
When  a  general  rule  has  been  established  by  statute,  with 
exceptions,  the  courts  will  not  curtail  the  rule  nor  add  to 
the  exceptions  by  implication.  Roberts  v.  Farboro,  41  Tex. 
452;  Wallace  v.  Stevens,  74  Tex.  559.  An  exception  to  a 
general  provision  is  to  be  strictly  construed,  and  as  taking 
no  case  out  of  the  enacting  clause  which  does  not  fairly  fall 
within  the  terms  of  the  exception.  United  States  v. 
Ewing,  140  U.  S.  142,  148;  Schlemmer  v.  Buffalo,  etc,  R. 
Co.,  205  U.  S.  1.  The  provisions  contained  in  an  exception 
or  proviso  are  to  be  construed  by  the  same  rules  as  the 
provisions  of  the  enacting  clause.  United  States  v.  Whit- 
ridge,  197  U.S.  135.  A  proviso  or  exception  is  properly  re- 
ferred to  to  aid  the  construction  of  the  enacting  clause,  and 
this  may  be  done  although  the  proviso  has  been  repealed. 
Alexander  v.  Alexandria,  5  Cranch  1,  8;  Brewer  v.  Blougher, 
14  Pet.  178;  Thaw  v,  Ritchie,  136  U.  S.  519,  542;  Arnold 
V.  United  States,  147  U.  S.  494,  499;  Austin  v.  United 
States,  155  U.  S.  417,  431.  The  exception  of  a  particular 
thing  from  general  words  marks  their  extent  and  proves 
that,  in  the  opinion  of  the  legislature,  the  thing  excepted 
would  be  within  the  general  clause  had  the  exception  not 
been  made.  Arnold  v.  United  States,  147  U.  S.  494,  499; 
Brown  v.  Maryland,  12  Wheat.  419,  438;  Pott  v.  Arthur, 
104  U.  S.  735.  In  Gibbons  v.  Ogden,  9  Wheat  1,  the  court, 
at  page  191,  said:  "It  is  a  rule  of  construction,  acknowl- 
edged by  all,  that  the  exceptions  from  a  power  mark  its 
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extent,  for  it  would  be  absurd,  as  well  as  useless,  to  except 
from  a  granted  power  that  which  was  not  granted — that 
which  the  words  of  the  grant  could  not  comprehend.  If, 
then,  there  are  in  the  constitution  plain  exceptions  from 
the  power  over  navigation,  plain  inhibitions  to  the  exer- 
cise of  that  power  in  a  particular  way,  it  is  a  proof  that 
those  who  made  these  exceptions,  and  prescribed  these 
inhibitions,  understood  the  power  to  which  they  applied 
as  being  granted." 

If  the  legislature  understood  that  the  manufacture  and 
preparation  of  poi  for  sale  was  the  manufacture  and  prep- 
aration of  a  food  product,  it  is  very  clear  that  they  also 
understood  the  manufacture  of  raw  sugar  to  be  the  manu- 
facture of  a  food  product.  Having  expressly  excepted  poi 
from  the  operation  of  the  statute  and  remained  silent  as 
to  the  manufacture  of  sugar,  we  should  not  conclude  that 
they  intended  to  exclude  sugar  also.  This  would  be  inter- 
polating into  the  statute  an  exception  not  provided  for  by 
the  legislature  itself,  and,  to  my  mind,  contrary  to  the 
manifest  intent  of  the  legislature. 

The  rule  of  intrinsic  aids  to  statutory  construction,  in- 
voked in  this  case,  ejusdem  generis,  and  the  exclusion  of 
things  not  named,  are  mere  aids  to  construction,  and  must 
be  considered,  in  the  light  of  rules  of  construction  affecting 
them,  as  shown  by  the  authorities  cited  herein,  which,  of 
course,  are  only  a  few  bearing  upon  the  principle  involved, 
and  which,  in  my  opinion,  establish  that  raw  sugar  is  a 
food  product  within  the  meaning  of  the  statute  under 
consideration,  and  the  manufacture  of  the  same  subject  to 
a  license  fee  of  $10.  In  my  opinion  it  is  not  proper  to  con- 
strue the  statute  by  the  extrinsic  fact  that  the  great  bulk 
of  the  sugar  manufactured  is  shipped  out  of  the  Territory, 
and  that  only  a  small  per  cent — 25  tons — is  sold  and  con- 
sumed in  the  vicinity  of  the  defendant's  sugar  mill.  When 
we  come  to  think  of  it,  25  tons  of  sugar  consumed  in  one 
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vicinity,  comprises  a  considerable  quantity  of  food  pro- 
ducts, and  if  the  same  ratio  existed  throughout  the  Terri- 
tory it  would  show  a  very  large  consumption  of  raw  sugar 
by  the  inhabitants  of  the  Territory,  to  guard  whose  health 
it  is  more  than  probable  that  the  statutes  under  considera- 
tion were  enacted.  The  purpose  and  object  of  the  statute 
under  consideration  is  to  benefit  the  health  of  the  citizen 
by  providing  for  an  inspection  of  premises  where  food  pro- 
ducts are  manufactured,  prepared  or  sold.  Hence  it  is  not 
to  be  considered  as  a  revenue  measure.  The  same  session 
of  the  legislature  that  enacted  this  statute  enacted  another 
one  (Act  101,  S.  L.  1911)  providing  for  the  inspection  and 
regulation  of  places  where  poi  or  paiai  is  manufactured, 
prepared  or  sold,  but  without  requiring  a  license  fee  of 
those  engaged  in  the  business  of  manufacturing,  prepar- 
ing or  selling  poi  or  paiai.  To  my  mind  it  is  not  reasonable 
to  suppose  that  the  legislature  intended  that  the  places 
where  other  food  products,  including  poi  or  paiai,  are 
manufactured,  prepared  or  sold  should  be  under  regula- 
tions insuring  good  sanitation,  without  providing  for  the 
inspection  of  sugar  mills  to  the  end  that  sugar  mills  should 
also  be  kept  in  a  good  sanitary  condition.  The  exception 
of  poi  or  paiai  from  the  operation  of  the  statute  in  ques- 
tion, and  which  virtually  exempts  it  from  the  license  fee  of 
$10,  I  think  clearly  shows  that  the  legislature  did  not  in- 
tend to  confine  the  operation  of  the  statute  to  places  where 
confections  are  manufactured,  compounded,  or  prepared, 
and  to  bakeries.  I  do  not  think  that  the  legislature  in- 
tended that  the  statute  should  apply  only  to  candy  shops 
and  bakeries. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  JAMES 
OSWALD  LUTTED,  DECEASED. 

No.  873. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 

Submitted  Octobeb  2,  1915.  Decided  October  18,  1915. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Executobs  and  Administratobs. 

L,  on  the  26th  day  of  July,  1913,  devised  and  bequeathed 
specific  real  and  personal  property  to  B,  and  appointed  her  sole 
executrix  "as  respects  this  property  only."  In  August,  191^,  he 
made  another  testamentary  paper  "ratifying  and  confirming"  all 
that  was  done  by  the  prior  instrument,  in  which  he  devised  and 
bequeathed  to  S  all  personal,  real  and  mixed  property  of  which 
he  died  possessed,  either  in  the  Territory  of  Hawaii  or  elsewhere, 
"except  as  willed  and  bequeathed  as  aforesaid,"  and  appointed 
said  S  executrix  of  said  "last  will  and  testament,  except  as  afore- 
said." Held  that  the  two  instruments  were  properly  admitted 
to  probate  as  the  will  and  codicil  of  the  testator;  that  the  second 
appointment  (or  attempted  appointment)  of  an  executrix  was  no 
revocation  of  the  first,  and  that  S  was  not  entitled  to  receive  the 
appointment  as  sole  executrix. 

Same — probate  procedure. 

Under  our  system  of  probate  procedure,  as  prescribed  by 
statute,  the  appointment  of  different  executors  in  this  Territory, 
each  having  separate  and  distinct  duties  with  respect  to  property 
of  an  estate  lying  in  this  Territory,  is  not  permissible. 

Same — appointment  of  administrator  with  will  annexed. 

Under  the  facts  in  this  case,  held  that  the  appointment  of  a 
disinterested  person  as  administrator  with  the  will  annexed  was 
proper, — ^the  question  of  the  right  of  priority  in  the  matter  of 
such  administration  not  being  raised  or  passed  upon  by  the 
court. 
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OPINION  OP  THE  COURT  BY  WATSON,  J. 

This  is  an  appeal  from  an  order  made  by  a  circuit  judge, 
sitting  at  probate,  granting  letters  of  administration  with 
the  will  annexed.  James  Oswald  Lutted,  a  resident  of  the 
city  and  county  of  Honolulu,  died  in  Honolulu  on  or  about 
May  4,  1915,  leaving  two  written  instruments,  dated  July 
26  and  August  2,  1913,  respectively,  which,  together,  dis- 
posed of  his  entire  estate.  In  the  former  the  testator  de- 
vised and  bequeathed  to  one  Jennie  Blythe  Brown  "out- 
right and  free"  certain  Kapaa  homestead  lots,  together 
with  the  buildings  thereon,  growing  crops,  live  stock,  tools, 
machinery,  and  contracts  and  agreements  in  connection 
with  the  same,  and  appointed  said  Jennie  Blythe  Brown 
sole  executrix  without  bond  "as  respects  this  property 
only."  In  the  latter,  the  testator,  "ratifying  and  confirm- 
ing all  that  was  done  by  another  instrument  and  will  by 
me  made  and  executed  on  the  twenty-sixth  day  of  July, 
Anno  Domini,  1913,"  devised  and  bequeathed  unto  his 
daughter,  Gertrude  Marie  Sledge,  all  personal,  real  and 
mixed  property  of  which  he  died  possessed,  either  in  the 
Territory  of  Hawaii  or  elsewhere,  "except  as  willed  and  be- 
queathed as  aforesaid,"  and  appointed  the  said  Gertrude 
Marie  Sledge  executrix  of  said  "last  will  and  testament, 
except  as  aforesaid."  The  two  instruments,  each  of  which 
was  duly  attested  by  two  subscribing  witnesses,  the  first  by 
P.  H.  Burnette  and  A.  T.  R.  Jackson,  as  witnesses,  and  the 
second  by  said  P.  H.  Burnette  and  Gillis  Goodman,  as  wit- 
nesses, read  as  follows,  omitting  in  each  the  signature  of 
the  testator  and  the  attestation  clause: 

The  first : 

"Be  it  remembered,  I,  James  Oswald  Lutted,  of  the  City 
and  County  of  Honolulu,  Territory  of  Hawaii,  being  now 
69  years  of  age  past,  and  of  sound  and  disposing  mind, 
memory  and  understanding,  and  a  widower,  do  make  and 
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declare  this  my  last  will  and  testament,  hereby  revoking 
any  and  all  other  wills  or  testaments  by  me  heretofore 
made  in  so  far  as  the  property  hereby  bequeathed  is  con- 
cerned. 

"First:  I  direct  that  my  just  debts  and  funeral  expenses 
be  paid  first. 

"Second:  In  consideration  of  tender  and  loving  services 
rendered  me  by  (Mrs.)  Jennie  Bljrthe  Brown,  (widow),  of 
Honolulu,  Territory  of  Hawaii,  during  the  past  year  and 
throughout  my  severe  illness,  which  were  gratuitously  and 
sisterly  rendered,  I  do  hereby  will  and  bequeath  unto  her 
the  said  Jennie  Blythe  Brown,  widow,  outright  and  free 
the  following  real  and  personal  property,  to  wit:  All  of 
Lots  140,  144  and  145  of  Kapaa  Homestead  Lots,  at  Kapaa, 
Kauai,  Territory  of  Hawaii,  together  with  all  buildings 
thereon,  growing  crops,  live  stock,  tools,  machinery  and 
contracts  and  agreements,  if  any  there  be  in  connection 
with  the  same. 

"Third:  I  hereby  appoint  my  beloved  friend  (Mrs.) 
Jennie  Blythe  Brown,  widow,  aforesaid,  my  sole  executrix, 
without  bond,  as  respects  this  property  only. 

"In  witness  whereof,  I  hereunto  set  my  hand  and  seal, 
at  Honolulu,  aforesaid,  this  twenty-sixth  day  of  July,  Anno 
Dommi,  1913." 

The  second: 

"Be  it  remembered,  I,  James  Oswald  Lutted,  of  Hono- 
lulu, Territory  of  Hawaii,  widower,  age  69  years  past,  being 
of  sound  and  disposing  mind,  memory  and  understanding, 
do  make  and  declare  this  my  last  will  and  testament,  but, 
hereby  ratifying  and  confirming  all  that  was  done  by  an- 
other instrument  a  will,  by  me  made  and  executed  on  the 
twenty-sixth  day  of  July,  Anno  Domini,  1913,  whereby  I 
did  will  and  bequeath  unto  Jennie  Blythe  Brown,  widow, 
of  Honolulu  aforesaid,  all  of  Lots  140,  144  and  145  of 
Kapaa  Homestead  Lots,  at  Kapaa,  Kauai,  Territory  of 
Hawaii,  together  with  all  improvements  thereon,  the  grow- 
ing crops,  five  stock,  machinery,  tools,  etc. 

"I  will  and  bequeath  to  my  beloved  daughter  Gertrude 
Marie  Sledge,  the  wife  of  John  Sledge  of  Spokane,  State  of 
Washington,  being  my  only  heir-at-law,  all  personal,  real 
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and  mixed  property  that  I  may  die  possessed  of  either  in 
the  Territory  of  Hawaii  or  elsewhere,  except  as  willed  and 
bequeathed  as  aforesaid,  including  shares  in  corporations, 
cash  in  hand  and  on  deposit  in  banks,  personal  jewelry  and 
other  effects. 

"I  do  hereby  appoint  Gertrude  Marie  Sledge,  my 
daughter  aforesaid,  my  sole  executrix  of  this  my  last  will 
and  testament,  except  as  aforesaid,  and  she  to  serve  with- 
out bond. 

"In  witness  whereof,  I,  James  Oswald  Lutted,  the  tes- 
tator, have  to  this  my  j&nal  will,  written  on  this  one  sheet, 
set  my  hand  and  seal  this  second  day  of  August,  Anno 
Domini,  1913." 

After  the  death  of  the  testator  the  appellant  (Mrs. 
Gertrude  Marie  Sledge)  presented  the  two  instruments  for 
probate  with  a  petition  that  she  be  appointed  sole  execu- 
trix of  the  estate.  The  court  admitted  the  two  instruments 
to  probate  as  the  will  and  codicil  of  the  testator  and 
granted  letters  of  administration  with  the  will  annexed  to 
one  E.  A.  C.  Long,  a  disinterested  person,  and  denied  the 
appellant's  petition  for  letters  testamentary.  From  this 
order  the  present  appeal  is  taken,  the  principal  contention 
of  the  appellant  being  that  her  nomination  as  executrix 
by  the  instrument  dated  August  2,  1914,  must  be  consid- 
ered by  the  court  "as  controlling,  and  constituting  legally 
a  revocation  of  the  earlier  appointment  of  Mrs.  Brown.'' 
The  complete  answer  to  this  contention  is,  that  in  the 
second  instrument,  which  was  treated  by  the  circuit  judge 
(we  think  properly)  as  a  codicil  to  the  will  of  July  26, 
1913,  the  testator  expressly  ratifies  and  confirms  all  that 
was  done  by  him  in  the  previous  instrument  (the  will 
made  by  him  on  July  26,  1913),  and  the  appointment  of 
appellant  as  executrix  is  specifically  limited  so  as  not  to 
interfere  with  the  appointment  of  (Mrs.)  Jennie  Blythe 
Brown  as  executrix  of  the  property  devised  to  her.  The 
phraseology  of  the  documents  makes  this  point  absolutely 
clear.    The  will  (dated  July  26,  1913,)  provides,  inter  alia: 
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"I  hereby  appoint  my  beloved  friend  (Mrs.)  Jennie 
Bl3rthe  Brown,  widow,  aforesaid,  my  sole  executrix,  with- 
out bond,  as  respects  this  property  only." 

The  second  instrument  (dated  August  2,  1913,)  provides, 

inter  alia: 

"Be  it  remembered,  I,  James  Oswald  Lutted,  of  Hono- 
lulu, Territory  of  Hawaii,  widower,  age  69  years  past,  be- 
ing of  sound  and  disposing  mind,  memory  and  understand- 
ing, do  make  and  declare  this  my  last  will  and  testament, 
but,  hereby  ratifying  and  confirming  all  that  was  done  by 
another  instrument  a  will,  by  me  made  and  executed  on 
the  twenty-sixth  day  of  July,  Anno  Domini,  1913,    *    *    * 

"I  do  hereby  appoint  Gertrude  Marie  Sledge,  my 
daughter  aforesaid,  my  sole  executrix  of  this  my  Last  will 
and  testament,  except  as  aforesaid,  and  she  to  serve  with- 
out bond." 

There  is  no  conflict  or  inconsistency  between  the  pro- 
visions of  the  two  instruments,  either  in  the  matter  of  the 
disposition  of  the  testator's  property  or  in  the  nomination 
of  executrices,  and  we  are  of  the  opinion  that  there  is  no 
merit  in  this  first  contention  of  appellant's,  that  her  ap- 
pointment in  the  instrument  dated  August  2  operated  as 
a  revocation  of  the  appointment  of  Mrs.  Brown  made  in 
the  earlier  instrument.  We  think  the  intention  of  the 
testator,  to  be  gathered  from  the  two  instruments,  is  clear, 
that  he  desired  Mrs.  Brown  to  be  appointed  the  executrix 
of  that  portion  of  the  estate  devised  and  bequeathed  to  her 
and  Mrs.  Sledge  to  be  appointed  executrix  of  the  entire 
residuary  estate,  devised  and .  bequeathed  to  her  by  the 
instrument  of  date  August  2,  1913.  Appellant  was  not  en- 
titled to  receive  the  appointment  as  sole  executrix,  as 
prayed  for  by  her. 

Secondly,  it  is  contended  by  the  appellant  that  should 
the  court  hold  she  was  not  entitled  to  receive  letters  testa- 
mentary as  sole  executrix,  the  court  below  should  have  ap- 
pointed two  executrices  (herself  and  Mrs.  Jennie  Blythe 
Brown),  "each  having  separate  and  exclusive  control  over 
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that  portion  of  the  property  of  the  deceased,  within  the 
jurisdiction  of  the  court,  intrusted  to  her  under  the  will." 
On  that  point  the  circuit  judge,  in  his  written  decision  on 
petition  for  probate,  said: 

"The  net  result  of  the  two  documents,  as  regards  nomi- 
nation of  some"  one  to  execute  the  will,  is  that  there  are  two 
such  nominations,  but  they  are  separate,  and  not  joint. 
That  is,  one  executrix  so  nominated  is  expressly  confined 
to  the  execution  of  the  will  so  far  as- it  relates  to  certain 
real  estate  thereby  devised;  and  the  other  is  likewise  lim- 
ited in  the  scope  of  her  duties,  by  the  exception  last  above 
discussed.  While  there  may  be  any  number  of  joint  ex- 
ecutors, or  executrices,  and  while  there  may  even  be  sepa- 
rate executors,  to  act  in  different  countries,  or  even  in  dif- 
ferent States  of  the  Union,  I  have  yet  to  find  a  case  where 
two  or  more  such  executive  officers  have  been  appointed 
under  one  will,  and  with  limited  Snd  distinct  powers  and 
duties,  with  respect  to  property  of  an  estate  lying  within 
one  jurisdiction. 

"It  is  therefore  my  opinion  that  the  two  instruments  so 
executed  by  Lutted  neutralize  each  other  with  respect  to 
the  appointment  of  an  executrix,  and  that  neither  of  the 
ladies  named  can  be  appointed  executrix  of  the  will  and 
codicil,  without  doing  violence  to  very  expressly  stated 
wishes  of  the  testator.  In  this,  posture  of  events,  it  be- 
comes the  duty  of  the  court  to  appoint  an  administrator- 
with-the-will  annexed,  and  Mr.  Elia  A.  C.  Long  will,  (un- 
less some  good  reason  to  the  contrary  be  shown,)  be  so 
appointed,  and  will  receive  letters  of  administration  with 
the  will  annexed,  upon  filing  an  approved  bond  in  the  sum 
of  five  thousand  dollars  ($5,000.00)." 

This  decision  of  the  circuit  judge  was  filed  on  July  10, 
1915,  and  thereafter,  on  July  13,  1915,  an  order  admitting 
the  two  instruments  to  probate  was  duly  made  and  entered, 
wherein  it  was  further  ordered  "that  letters  of  administra- 
tion with  the  will  annexed  issue  to  Elia  A.  C.  Long  in 
accordance  with  the  decision  on  petition  for  probate,"  here- 
inabove quoted  from.  From  the  record  before  us  it  does 
not  appear  that  the  appointment  of  Long  was  objected 
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to,  or  that  the  appellant,  or  any  other  person,  claimed  the 
right  to  administer;  and  no  question  is  raised  as  to  the 
applicability  of  section  2490,  R.  L.,  1915,  touching  the 
right  of  priority  in  the  matter  of  the  appointment  of  an  ad- 
ministrator. 

After  careful  consideration  we  are  of  the  opinion  that 
the  views  expressed  by  the  circuit  judge  are  correct, — that 
different  executors  may  not  be  appointed  as  to  different 
parts  of  a  testator's  estate  in  this  jurisdiction.  This  view 
is  in  seeming  conflict  with  certain  general  expressions 
found  in  the  books,  wherein  it  is  stated,  as  in  Hunter  v. 
Bryson,  25  Am.  Dec.  313,  316  (cited  in  appellant's  brief), 
that: 

"A  testator  may  appoint  different  executors,  in  different 
countries,  in  which  his  effects  may  lie;  or  different  execu- 
tors as  to  different  parts  of  his  estate  in  the  same  country.'' 
See  also  18  Cyc,  p.  74,  n.  6. 

From  an  examination  of  the  case  of  Hunter  v.  Bryson, 
supra,  and  the  cases  referred  to  in  Cyc,  n.  6,  supra,  it  ap- 
pears that  all  were  cases  of  administration  in  separate 
jurisdictions,  and  in  the  Bryson  case  the  statement  of  the 
court  above  quoted,  with  respect  to  the  appointment  of 
differeiit  executors  as  to  different  parts  of  the  estate  in  the 
same  country,  was  dicta.  In  the  case  of  Geaves  v.  Price, 
3  Swab,  and  T.  71,  it  appears  from  the  syllabus  that  the 
testator,  "D.,  on  the  3rd  of  January,  1853,  devised  and  be- 
queathed all  his  real  and  personal  estate  to  P.,  and  ap- 
pointed him  'sole  executor  of  this  my  will.'  In  March, 
1862,  by  a  paper  purporting  to  be  his  last  will,  he  devised 
and  bequeathed  two  houses  as  described,  and  their  appur- 
tenances to  G,  and  made  G.  'sole  executor  of  this  my  will.'  " 
Under  the  facts  stated  the  court  held  that  the  two  execu- 
tors were  jointly  entitled  to  probate  of  both  papers.  In  the 
case  at  bar  it  is  evident  from  a  reading  of  the  two  instru- 
ments  that   the   appointment   of   Mrs.  Sledge   and   Mrs. 
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Brown  as  joint  execu trices  would  not  effectuate  the  inten- 
tion of  the  testator,  and  we  are  of  the  opinion  that  the 
probate  court  would  not  have  been  justified  in  decreeing 
that  they  take  probate  jointly.  We  are  further  of  the 
opinion  that  the  appointment  of  different  executors  in  this 
Territory  for  different  parts  of  a  testator's  estate  situate 
in  this  jurisdiction  would  be  inconsistent  with  such  statu- 
tory provisions  as  are  in  force  here  relating  to  probate 
procedure  and  providing  for  notice  to  creditors,  the  filing 
and  allowance  of  claims,  the  sale  of  property  for  the  pay- 
ment of  debts,  etc.  (Chap.  141,  R.L.  1915).  It  is  con- 
ceded by  counsel  for  both  parties  that  great  confusion 
would  result  in  this  case  from  the  appointment  of  the  two 
executrices,  and  counsel  for  appellant  state,  "We  certainly 
have  been  unable  to  find  any  authorities  sustaining  such 
an  absurd  situation."  In  Redfield  on  the  Law  of  Wills, 
Part  II.,  p.  65,  we  find  the  following  statement  which  is 
quoted  in  extenso  by  counsel  for  both  parties,  seemingly 
with  approval: 

"The  testator  may  also  commit  the  execution  of  his  will 
in  different  countries  to  different  executors;  or  the  duties 
may  be  divided  among  different  executors  with  reference 
to  the  subject  matter,  it  has  been  said,  but  Lord  Hardwicke 
expresses  an  opinion  that  such  an  appointment  would  be 
absurd,  because  executors  must  act  jointly  and  each  have 
authority  as  to  the  whole  estate,  'which  cannot  be  divided 
into  distinct  and  separate  powers.'  And  we  think  the  Ameri- 
can practice  confirms  the  views  of  his  lordship  thus  ex- 
pressed," citing  Owen  v.  Owen,  1  Atk.  494. 

We  think  that  under  our  system  of  probate  procedure, 
as  prescribed  by  statute,  the  appointment  of  different  ex- 
ecutors in  this  Territory,  each  having  separate  and  dis- 
tinct powers  and  duties  with  respect  to  property  of  an 
estate  Ijang  in  this  jurisdiction,  is  not  permissible.  Our 
conclusion  is  that  the  appointment  of  an  administrator 
with  the  will  annexed  was,  under  the  circumstances,  proper. 
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and  no  question  being  raised  as  to  any  supposed  right  of 
priority  in  the  matter  of  such  appointment  we  feel  that  we 
should  not  disturb  the  order  made  by  the  circuit  judge,  in 
the  exercise  of  his  undoubted  jurisdiction,  appointing  Mr. 
Long. 

The  order  is  affirmed. 

E,  C.  Peters  for  appellant. 

Thompson,  Milverton  &  Cathcart  for  appellee. 


DONG  YOU,  ET  AL.  v.  WING  HING  COMPANY, 

LIMITED. 

No.  839. 
Motion  for  Summary  Judgment. 

Abgubd  October  26,  1915.  Decided  Octobeb  26,  1915. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Per  curiam.  December  5,  1914,  the  plaintiffs  recovered  a 
judgment  against  the  defendant  for  $1,901.41  and  $184.09 
costs.  From  said  judgment  defendant  sued  out  a  writ  of  error 
in  this  court.  The  case  having  been  argued  and  submitted, 
the  opinion  of  this  court  affiirming  the  said  judgment  was 
filed  July  12,  1915,  and  in  accordance  therewith  the  judg- 
ment of  this  court  affirming  the  judgment  of  the  circuit 
court  was  entered  on  the  27th  day  of  July,  1915,  and  notice 
of  said  judgment  was  regularly  transmitted  to  the  judge 
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of  the  circuit  court  on  the  same  day.  September  29,  1915, 
the  plaintiffs  filed  their  motion  for  judgment  upon  the 
bond  given  by  the  defendant  (both  against  the  principal 
and  sureties)  to  procure  the  writ  of  error  out  of  this  court 
for  the  amount  of  said  judgment  and  costs,  less  $1,500  paid 
thereon  after  the  affirmance  of  said  judgment,  and  this 
motion  has  been  argued  and  submitted  and  is  now  before 
us  for  decision.  The  plaintiffs  base  their  right  to  summary 
judgment  upon  said  bond  against  the  principal  and  sure- 
ties by  reason  of  the  provisions  of  section  2544  R.L.,  where- 
in it  is  provided  that  "Summary  judgment  may  be  ren- 
dered in  any  proper  case  *  *  *  against  the  principal  or 
principals  and  surety  or  sureties  on  any  bond  for  costs  or 
appeal  bond,  by  either  the  appellate  court  or  the  trial 
court  as  the  case  may  be,"  etc.  This  statute  was  enacted 
in  1907  (see  Act  63,  S.  L.  1907),  the  title  reading:  "Relat- 
ing to  Costs  of  Court."  Section  2538  R.L.,  under  the  title 
"Appeals,  Exceptions,  Error,"  provides  that  "Whenever 
any  person  for  whose  benefit  such  bond  has  been  filed  shall 
be  entitled  to  a  recovery  thereunder,  an  action  may  be 
brought  in  the  appropriate  court,"  etc.  Section  2544  R.L., 
originally  enacted  under  the  said  title,  is  found  in  the  Re- 
vised Laws  in  chapter  143,  entitled  "Costs."  We  construe 
section  2544  as  providing  a  remedy  upon  bonds  for  costs 
only.  We  are  of  the  opinion  that  the  legislature  did  not 
intend  to  provide  for  a  summary  judgment  against  the 
sureties  in  a  bond  of  the  kind  before  us,  but  that  an  action 
should  be  brought  thereon  wherein  the  sureties  might 
avail  themselves  of  any  defense  which  might  exist.  This 
construction  gives  to  section  2538  the  full  effect  which  the 
legislature  apparently  intended  that  it  should  have,  and 
gives  to  section  2544  that  effect  which  the  legislature  evi- 
dently intended  it  should  have.  The  motion  of  the  plain- 
tiffs for  summary  judgment  against  the  principal  and  sure- 
ties is  therefore  denied.    If  the  plaintiffs  were  entitled  to 
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the  relief  nought  by  this  motion  the  circuit  court  would  be 
the  appropriate  court  in  which  to  make  the  motion. 

Motion  denied  with  costs  of  motion  to  the  defendant. 

R.  J.  O'Brien  for  the  motion. 

/.  Lightfoot  contra. 


LEWERS  &  COOKE,  LIMITED,  A  CORPORATION  v. 
ARTHUR  H.  JONES,  JULIETTE  M.  JONES  AND 
D.  TURIN. 

No.  868. 

Reserved  Questions  from  Circuit  Court,  First  Circuit. 

Hon.  W.  L.  Whitney,  Judge. 

Argued  Octobeb  15»   1915.  Decided  Octobbb  26»   1915. 

Robertson,  C.J.,  Watson  and  Quarles,  J  J. 

Mechanics'  Liens — fraudulent  conveyances, 

A  Yolttntary  conveyance,  by  the  owner  of  a  lot  upon  which  he 
has  erected  a  building,  to  his  wife  (through  an  intermediary),  made 
for  the  purpose  of  defeating  the  right  of  a  material  man  who  has 
furnished  materials  used  in  constructing  such  building,  is  void, 
at  law  and  in  equity,  as  against  a  Hen  for  such  materials,  proper 
notice  of  which  was  filed  within  the  time  required  by  statute,  and 
it  is  not  necessary  to  resort  to  equity  to  procure  the  cancellation 
of  such  deed  in  order  to  enforce  the  lien  for  such  materials. 

opinion  op  the  court  by  QUARIJIES,  J. 

This  case  comes  before  us  on  reserved  questions  arising 
upon  the  demurrer  of  the  defendants  to  the  amended  com- 
plaint of  the  plaintiff.    Facts  are  alleged  in  the  amended 
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complaint  which  show  that  plaintiff  furnished  to  a  con- 
tractor materials  to  be  used  in  the  construction  of  a  building 
for  the  defendant  Arthur  H.  Jones;  that  the  said  building 
was  completed  on  the  28th  day  of  September,  1914;  that 
the  land  upon  which  the  building,  was  erected  was  deeded 
October  8,  1914,  by  the  said  defendant  to  one  Anderson, 
who,  on  that  day,  deeded  the  same  to  the  defendant 
Juliette  M.  Jones,  wife  of  defendant  Arthur  H.  Jones ;  that 
on  the  5th  day  of  November,  1914,  plaintiff  filed  a  notice 
of  lien,  in  proper  form,  as  required  by  law,  in  which  it 
claimed  a  lien  upon  the  said  building  and  lot  upon  which 
it  was  erected.  After  alleging  the  making  of  the  said  deeds 
the  amended  complaint  alleges:  "That  said  conveyances 
from  the  said  defendant  Arthur  H.  Jones  to  David  Ander- 
son, and  from  David  Anderson  to  Juliette  M.  Jones  afore- 
said, were  and  are  respectively  without  consideration  and 
fraudulent  and  void,  and  were  made  by  the  respective 
grantors  therein  and  were  received  by  the  respective 
grantees  thereunder  with  the  intent  and  for  the  purpose  of 
hindering  and  defrauding  and  delaying  the  plaintiff  and 
other  laborers  and  materialmen  entitled  to  enforce  a  lien 
for  the  labor  and  material  respectively  performed  and  fur- 
nished to,  for  and  upon  said  building,  from  enforcing  his 
and  their  lien  upon  the  said  building  and  the  interest  of 
the  owner  Arthur  H.  Jones  aforesaid  in  the  premises  upon 
which  the  same  w^as  situate."  To  the  amended  complaint 
the  defendants  filed  a  demurrer  raising  a  number  of  ques- 
tions, whereupon  the  circuit  judge  reserved  to  this  court 
the  following  questions: 

"I.  Can  the  circuit  court  enforce  a  mechanic's  lien 
against  property  in  the  name  of  an  ultimate  assignee,  where 
the  mesne  assignments  thereof  from  the  owner  (at  the  time 
the  material  was  furnished)  were  made  prior  to  the  filing  of 
the  lien  but  were  without  consideration  and  fraudulent  and 
made  and  received  with  the  intent  to  hinder,  delay  and 
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defraud  laborers  and  materialmen,  including  plaintiff,  from 
filing  their  respective  liens  against  said  property;  and 

"li.  Can  the  circuit  court  exercise  equitable  jurisdic^ 
tion  in  the  action  to  enforce  the  lien  to  the  extent  of  giving 
the  materialman  under  such  circumstances  relief  against 
such  alleged  fraudulent  conveyances;  or 

"III.  Must  the  materialman  first  go  into  equity  and 
seek  the  cancellation  of  the  alleged  fraudulent  conveyances 
before  further  proceeding  in  his  action  to  enforce  the 
hen?" 

The  first  question  must  be  answered  affirmatively.  The 
deed  from  Mr.  Jones  to  Anderson  and  the  deed  from  the 
latter  to  Mrs.  Jones  must  be  regarded  as  one  transaction 
and  as  a  voluntary  deed  from  husband  to  wife  through  an 
intermediary.  The  demurrer  confesses  the  truth  of  all 
material  allegations  of  the  amended  complaint,  and  for  the 
purposes  of  the  demurrer  it  must  be  regarded  that  these 
deeds  were  voluntary  and  were  made  with  the  fraudulent 
intent  to  defraud  the  plaintiff  and  prevent  it  from  perfect- 
ing and  enforcing  a  lien  against  the  building  and  lot  upon 
which  the  building  was  erected  for  the  materials  furnished 
by  plaintiff  and  used  in  constructing  the  said  building.  The 
law,  under  the  circumstances  alleged  in  the  amended  com- 
plaint, regards  the  said  deeds  as  void,  both  at  law  and  in 
equity,  and  this  rule  is  well  established  in  this  jurisdiction 
(Dee  V.  Foster,  21  Haw.  1,  and  authorities  therein  cited). 

It  is  also  settled  by  the  decision  in  Dee  v.  Foster,  supra, 
that  a  party  in  a  law  action  may  show  that  a  deed  is  fraud- 
ulent and  made  with  intent  to  defraud  creditors  or  other 
interested  parties  without  first  resorting  to  a  court  of  equity 
to  have  such  deed  adjudged  fraudulent  and  void.  This 
rule  is  well  established  by  authority,  both  English  and 
Anxerican,  and  is  consonant  with  reason  and  justice.  Said 
deeds  must  be  regarded  as  having  been  made  for  the  pur- 
pose of  defeating  the  claim  of  the  plaintiff  and  its  right  to 
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file  and  enforce  a  lien  for  the  materials  furnished  by  it,  for 
the  purposes  of  the  said  demurrer,  and  must  be  regarded 
as  void  and  of  no  effect  whatever.  This  would  leave  the 
plaintiff  in  the  same  condition  as  if  the  said  deeds  had  not 
been  made. 

The  second  question  is  not  properly  stated.  Holding  the 
said  deeds  to  be  void  for  the  reasons  alleged  in  the  amended 
complaint  is  not  exercising  exclusive  equitable  jurisdiction. 

The  answers  to  questions  I  and  II  furnish  the  correct 
answer  to  question  III,  namely,  that  it  is  not  necessary 
under  the  facts  alleged  in  the  amended  complaint  for  the 
plaintiff  to  first  go  into  a  court  of  equity  to  have  the  deeds 
attacked  canceled. 

Counsel  for  the  defendants  filed  an  exhaustive  and  able 
brief  and  argued  the  questions  reserved  with  much  force 
and  learning,  but  failed  to  convince  the  court  that  where  a 
deed  is  made  to  defraud  a  party  having  a  right  in  and  to 
the  property  sought  to  be  conveyed  by  such  deed,  that  such 
party  must  first  go  into  equity  to  have  the  deed  canceled 
before  proceeding  to  enforce  a  legal  right  in  an  action  at 
law.  This  contention  assumes  that  the  void  deeds,  in  ques- 
tion here,  have  force  and  effect,  and  conveyed  the  title  to 
the  building  and  lot  in  question  to  Mrs.  Jones  as  against 
the  right  of  the  plaintiff, — a  contention  which  cannot  be 
sustained. 

In  Hooker  v.  McGlone,  42  Conn.  95,  the  court,  at  page 
102,  says:  "In  the  present  case  McGlone  owned  the  build- 
ing, and  as  that  was  erected  by  the  consent  of  the  owner  of 
the  land,  he  had  also  a  qualified  interest  for  the  time  being 
in  the  land  itself.  We  think  that  the  lien  attached  to  the 
building  and  to  the  interest,  such  as  it  was,  which  he  had 
in  the  land,  and  ought  to  be  enforced  as  against  him.  When 
he  purchased  the  land,  had  he  become  the  owner  of  the 
legal  title,  his  equitable  interest  in  the  building  and  land 
would  have  merged  in  his  legal  title,  and  the  whole  would 
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have  been  subject  to  the  lien.  The  deed  to  the  wife  must 
be  regarded  as  in  the  nature  of  a  voluntary  conveyance 
from  her  husband  to  her,  and  therefore  the  legal  title  in 
her  is  subject  to  the  same  equities  that  it  would  have  been 
subject  to  in  him.  It  would  be  manifestly  unjust  to  allow 
the  husband  to  defeat  the  petitioner's  claim  by  the  mere 
circumstance  of  taking  a  deed  in  his  wife's  name  instead  of 
his  own.  As  she  paid  nothmg  for  the  land  we  do  not 
see  how  she  can  complain  if  the  land,  as  well  as  the  build- 
ing, is  appropriated  to  the  payment  of  her  husband's 
debts." 
The  reserved  questions  are  answered  as  follows: 

I.  Yes. 

II.  The  court  can  give  the  plaintiff  the  relief  prayed 
by  enforcing  its  lien,  holding  the  deed  from  Mr.  Jones  to 
Anderson  and  the  deed  from  Anderson  to  Mrs.  Jones  as 
fraudulent  and  void,  without  exercising  exclusive  equitable 
jurisdiction. 

III.  No.  It  is  not  necessary  for  the  plaintiff  to  resort 
to  equity  to  procure  the  cancellation  of  the  said  deeds 
before  proceeding  in  its  action  to  enforce  its  lien. 

R.  J.  O'Brien  {E.  C.  Peters  with  him  on  the  brief)  for 
plaintiff. 

A.  M.  Cristy  (Frear,  Prosser,  Anderson  &  Marx  with  him 
on  the  brief)  for  defendants. 
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ELIZABETH  K.  PILIPO  AND  ESTHER  N.  PILIPO  v. 

NETTIE  L.  SCOTT. 

No.  876. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Hon.  T;  B.  Stuart,  Judge. 

Argued  Octobkr  18,  1915.  Decided  October  27,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Judgments — res  judicata, 

A  fact  or  question  in  issue  and  litigated  in  a  former  action 
between  parties  is  conclusively  settled  by  the  judgment  therein 
and  they  are  bound  by  the  adjudication  in  another  action  be- 
tween them  though  the  cause  of  action  or  subject  matter  be  dif- 
ferent. 

Appeal  and  Error — instructions — harmless  error. 

Where  on  the  trial  of  an  action  at  law  the  evidence  is  such 
that  the  verdict  must  necessarily  be  for  the  plaintiff,  errors  in 
the  giving  or  refusing  of  instructions  which  do  not  affect  the 
measure  of  damages  are  harmless. 

opinion  of  the  court  by  ROBERTSON,  C.J. 

On  January  28,  1915,  the  plaintiflfs  commenced  an  action 
in  the  circuit  court  against  the  defendant  to  recover  the 
sum  of  $2703  rent  alleged  to  be  due  and  unpaid  under  a 
lease  of  certain  interests  in  the  land  of  Holualoa,  island  of 
Hawaii,  dated  August  21,  1894,  covering  the  period  from 
September  1,  1905,  to  March  1,  1914.  The  jury  rendered 
a  verdict  for  the  plaintiffs  for  the  sum  of  $1908,  the  amount 
of  six  years'  rent.  The  defendant  brings  a  bill  of  exceptions 
to  this  court.  Much  litigation  has  grown  out  of  the  lease 
in  question,  and  cases  between  these  parties  which  have 
reached  this  court  are  reported  in  13  Haw.  632;  21  Haw. 
609,  766,  and  22  Haw.  174,  412.  We  have  heretofore  said 
and  reiterated  that  the  failure  of  the  lessors  to  deliver 
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possession  of  the  land,  or  the  inability  of  the  lessee  to  get 
possession,  if  proven,  would  constitute  a  defense  to  an 
action  at  law  for  the  recovery  of  rent  under  the  lease.  21 
Haw.  769;  22  Haw.  181,  413.  And  m  view  of  the  discus- 
sions in  the  opinions  referred  to  as  to  the  relations  of  these 
parties  and  their  respective  rights  and  obligations  under 
the  lease  it  would  be  supposed  that  in  another  case  the 
facts  would  have  been  shown  with  care  and  thoroughness 
and  the  contentions  presented  with  clearness  and  precision. 
The  defendant's  answer  was  a  general  denial  with  notice 
that  the  defendant  "also  relies  on  the  defense  of  the  statute 
of  limitations  and  on  the  defense  of  eviction  from  the 
demised  premises."  The  case  was  tried  with  considerable 
looseness,  much  of  the  testimony  having  relation  to  cir- 
cumstances connected  with  the  suit  for  the  partition  of 
the  land,  to  which  suit  some  of  our  prior  opinions  have 
referred.  But  the  matter  of  the  partition  was  left  by  the 
evidence  in  a  position  which  rendered  it  of  no  practical 
value  so  far  as  the  issues  sought  to  be  presented  in  this 
case  were  concerned,  and  the  defendant  seems  to  attach 
little,  if  any,  importance  to  them  except  in  connection  with 
her  exceptions  to  certain  instructions  given  or  refused.  It 
seems  that  the  partition,  so  far  as  it  related  to  the  allot- 
ment to  the  plaintiffs,  was  substantially  completed  in  1913. 
But  there  was  no  evidence  to  show  whether  the  defendant's 
interest  as  lessee  of  plaintiffs  was  protected  in  the  parti- 
tion, or,  if  not,  whether  any  demand  to  be  let  into. posses- 
sion of  the  land  set  off  to  the  plaintiffs  was  made  by  the 
defendant,  or  whether  any  other  attempt  to  obtain  pos- 
session has  since  been  made  by  her.  M.  F.  Scott,  the 
defendant's  husband,  appeared  in  the  dual  capacity  of  the 
only  witness  for  the  defense  and  sole  counsel  for  the  defend- 
ant, and  this  did  not  tend  to  clarify  the  presentation  of 
the  case  but  rather  to  confuse  it.  From  the  transcript  of 
the  proceedings  it  is  difficult  to  determine  as  to  some  of  the 
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things  said  by  Mr.  Scott  whether  they  were  intended  to  be 
testimony  of  the  witness  or  remarks  of  counsel.   Mr.  Scott, 
testifying  as  a  witness  for  the  defense,  in  support  of  the 
claim  of  eviction,  proceeded  to  state  that  upon  obtaining 
the  lease  the  defendant  entered  upon  the  land  and  began  to 
clear  it,  and  repaired  the  fences;  that  in  1895  the  plaintiffs 
"claimed  quite  a  patch"  upon  which  coflfee  trees  were 
bearing  and  gathered  the  crop,  and  that  they  leased  a  por- 
tion of  the  area  claimed  to  have  been  taken  into  possession 
by  the  defendant  to  a  Japanese.    Counsel  for  the  plaintiffs 
objected  to  this  line  of  testimony  upon  the  ground  that  the 
matters  mentioned  by  the  witness  were  res  judicata,  they 
having  been  shown  in  evidence  in  a  former  action  between 
these  parties.  Counsel  was  referring  to  the  trial  of  the  case 
afterwards  reported  in  21  Haw.  609,  wherein  it  was  held 
that  the  acts  referred  to  did  not  constitute  an  eviction 
because,  upon  conflicting  evidence,  it  had  been  determined 
that  as  to  those  specific  portions  of  the  land  the  defendant 
had  never  been  in  possession.  The  record  in  the  former  case 
was  not  produced,  but  it  was  admitted  by  the  defendant's 
attorney  that  upon  such  former  trial  the  acts  in  question 
had  been  decided  not  to  have  constituted  an  eviction  of  the 
defendant.    In  the  course  of  the  argument  which  followed 
counsel  for  the  defendant  endeavored,  without  much  success, 
to  explain  his  position  with  reference  to  the  facts  he 
intended  or  claimed  the  right  to  show.    His  position  seems 
to  have  been  that  though  the  facts  he  sought  to  testify  to 
were  the  same  as  were  in  evidence  in  the  prior  trial,  yet  as 
they  had  continued  past  the  period  for  which  rent  was 
claimed  in  that  action  into  and  during  the  period  covered 
by  the  present  action,  they  should  be  regarded  as  having 
the  effect  of  acts  of  eviction  committed  during  the  latter 
period  and,  therefore,  constituting  a  defense  to  the  present 
claim.    Referring  to  the  fact  that  the  prior  case  had  been 
decided  against  the  defendant  upon  conflicting  testimony, 
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counsel  said  ''Now  I  am  going  to  see  what  this  jury  think 
about  it.  We  are  going  to  have  the  same  facts."  There  was 
no  merit  in  that  position  for  the  reason  that  those  acts 
which  did  not  in  their  inception  constitute  eviction  (be- 
cause the  defendant  had  never  acquired  possession  of  the 
parcels  in  question  and  the  plaintiffs  had  rights  in  the  land 
as  owners  of  shares  in  the  hui)  could  not  by  reason  of  their 
continuance  be  held  to  have  become  such.  At  the  con- 
clusion of  the  argument  the  court  expressed  the  view — 
alleged  by  defendant  to  have  been  erroneous — that  the 
prior  adjudication  concluded  the  defendant  not  only  as  to 
the  facts  that  were  in  dispute  and  actually  litigated  but 
also  as  to  such  other  facts  as  could  have  been  pleaded  in  the 
former  action.  No  evidence  of  any  such  other  facts  was 
offered.  The  ruling  was  evidently  intended — and  its  effect 
was — to  sustain  the  plaintiffs'  objection.  An  exception  was 
noted  for  the  defendant,  the  bill  of  exceptions  (exception  1) 
stating  that  ''M.  F.  Scott,  a  witness  for  defendant,  being  at 
the  time  on  the  witness  stand,  defendant  made  offer  of 
evidence  to  prove  facts  claimed  by  defendant  to  constitute 
evictions  ascribable  to  lessors."  This,  we  understand,  had 
reference  to  the  alleged  acts  of  eviction  which  the  witness 
was  testifying  to  when  he  was  interrupted  by  the  objection 
of  plaintiffs'  counsel.  The  ruling  was  correct  as  applied  to 
the  facts  to  which  the  witness  was  testifying.  It  is  well 
settled  that  a  fact  or  question  in  issue  and  litigated  in  a 
former  action  between  parties  is  conclusively  settled  by  the 
judgment  therein  and  they  are  bound  by  the  adjudication 
in  another  action  between  them  though  the  cause  of  action 
or  subject  matter  be  different.  23  Cyc.  1215;  Cromwell 
V.  Sac.  Co.,  94  U.  S.  351 ;  Haw.  Com.  &  Sug.  Co.  v.  Wailuku 
Sug.  Co.,  14  Haw.  50,  54.  But  counsel  for  the  defendant 
now  contends  that  upon  the  trial  he  made  an  offer  of  proof 
of  acts  to  show  eviction  which  occurred  subsequent  to  the 
period  for  which  rent  was  claimed  in  the  former  action 
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(1902-1905)  and  of  acts  done  prior  thereto  but  which  were 
not  litigated  in  the  former  action,  which  offer  was  refused 
by  the  court  and  the  evidence  excluded  by  the  ruling  made 
as  above  stated.  In  this  the  record  does  not  sustain  him. 
The  record  does  show  that  after  the  objection  was  inter- 
posed, the  ruling  made  and  the  exception  noted  as  above 
shown,  the  court  asked  Mr.  Scott  to  "state  those  facts  sep- 
arately which  you  claim  have  arisen  since  the  last  action 
that  amounts  to  an  eviction  or  to  a  defense."  In  response 
thereto  Mr.  Scott  stated  that  oince  1905  Miss  Pilipo  had 
sold  a  piece  of  the  land  to  Dr.  Haida,  and  had  sold  her 
interest  in  a  1000  acre  tract  "above  the  road"  to  Mr.  Aiu, 
and  that  all  of  the  hui  land  above  the  1000  acre  tract  had 
been  sold  in  1907.  As  just  stated,  this  was  brought  out  by 
the  request  interposed  by  the  court.  Evidently  it  was  not 
regarded  as  an  ofifer  of  proof  by  anyone  concerned.  The 
court  had  already  made  it  clear  that  evidence  of  acts  of 
eviction  occurring  subsequently  to  the  period  involved  in 
the  prior  case  would  be  admitted.  No  objection  was  made 
by  counsel  for  the  plaintiffs  to  the  reply  made  to  the  court, 
hence  there  was  no  ruling  made  by  the  court  nor  exception 
noted  by  the  defendant.  The  matter  went  no  further,  and 
there  was  nothing  to  except  to. 

There  were  several  exceptions  to  instructions  given  to 
the  jury  and  to  the  refusal  to  give  certain  instructions  re- 
quested by  the  defendant.  It  will  not  be  necessary  to 
consider  them.  As  the  evidence  stood  at  the  close  of  the 
case  the  verdict  must  inevitably  have  been  for  the  plaintiffs. 
The  non-payment  of  the  rent  was  admitted,  and,  aside  from 
the  pleading  of  the  statute  of  limitations,  the  effect  of 
which  was  to  limit  the  amount  of  the  recovery  to  six  years* 
rental,  there  being  no  evidence  of  eviction,  no  defense  was 
shown.  Here,  then,  as  in  the  former  action  (21  Haw.  609), 
the  only  defense  relied  upon  having  failed  of  establishment, 
the  plaintiffs  were  entitled  to  recover.    The  evidence  being 
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such  that  the  verdict  must  necessarily  have  been  for  the 
plaintififs  whatever  errors,  if  any,  were  committed  in  the 
giving  or  refusing  of  instructions,  none  of  which  afifected 
the  measure  of  damages,  were  obviously  harmless. 

Mr.  Scott  testified  that  since  the  year  1900  the  defendant 
has  had  no  beneficial  use  of  any  land  under  her  lease.  If 
this  is  so,  and  the  fact  is  not  attributable  to  the  neglect  or 
other  fault  of  the  defendant,  it  certainly  is  a  great  hardship 
that  she  should  continue  to  be  held  liable  for  the  rent 
reserved  in  the  lease,  and  under  such  circumstances  there 
ought  to  be  some  remedy  in  the  premises.  There  are  indica- 
tions, however,  that  the  defendant  has  failed  to  assert  and 
protect  her  rights  in  a  proper  manner  and  at  the  proper 
time.  Be  that  as  it  may,  so  far  as  the  present  exceptions 
are  concerned  we  are  obliged  to  decide  them  upon  the  record 
as  it  was  made  in  the  trial  court  and  is  presented  to  this 
court  for  review. 

The  exceptions  are  overruled. 

E.  K.  Am  (N.  W.  Aluli  with  him  on  the  brief)  for 
plaintiffs. 

M.  F.  Scott  for  defendant. 
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JOHN  R  COLBURN  v.  WM.  L.  WHITNEY,  SECOND 
JUDGE  OF  THE  CIRCUIT  COURT  OF  THE 
FIRST  CIRCUIT,  TERRITORY  OF  HAWAII. 
JESSIE  K.  KAAE,  INDIVIDUALLY  AND  AS  EX- 
ECUTRIX UNDER  THE  WILL  AND  OF  THE 
ESTATE  OF  MARGARET  V.  CARTER,  DE- 
CEASED, JOHN  C.  LANE  AND  JUNIUS  KAAE, 
TRUSTEES  UNDER  THE  WILL  AND  OF  THE 
ESTATE  OF  MARGARET  V.  CARTER,  DE- 
CEASED, ALBERT  B.  CARTER,  THOMAS  J. 
CARTER,  HENRY  C.  CARTER,  WM.  L.  CARTER, 
EUNICE  K.  CARTER,  ALBERT  B.  CARTER,  A 
MINOR,  BY  HIS  GUARDIAN,  EDGAR  HEN- 
RIQUES,  RICHARD  N.  K.  CARTER,  A  MINOR, 
BY  HIS  GUARDIAN,  EDGAR  HENRIQUES, 
BEATRICE  K.  CARTER,  A  MINOR,  BY  HER 
GUARDIAN,  EDGAR  HENRIQUES,  HARRIET 
CARTER,  A  MINOR,  BY  HER  GUARDIAN,  ED- 
GAR HENRIQUES,  AND  ANTONINO  A.  LONG, 
AND  W.  J.  ROBINSON,  FORMERLY  THIRD 
JUDGE  OF  THE  CIRCUIT  COURT  OF  THE 
FIRST  JUDICIAL  CIRCUIT,  TERRITORY  OF 
HAWAII. 

No.  865. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  T.  B.  Stuart,  Judge. 

Argued  November  1,  1915.  Decided  November  8,  1915. 

Robertson,  C.J.,  and  Watson,  J. 

Cou RT8 — jurisdiction — probate  order. 

A  circuit  judge  Bitting  in  probate  has  no  jurisdiction  over  trusts 
as  distinguished  from  estates.  But  an  order  of  surcharge  made 
by  a  circuit  judge  in  a  proceeding  in  probate  upon  the  settlement 
of  the  final  account  of  an  executrix,  who  was  also  a  trustee  of 
certain  property  devised  to  her  by  the  will,  is  not  void  for  lack 
of  jurisdiction  on  the  part  of  the  judge  sitting  in  probate  because 
in  arriving  at  the  balance  with  which   the  executrix  was  sur- 
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charged  the  judge  erroneously  took  into  consideration  certain 
receipts  and  dishurseinents  made  in  the  capacity  of  trustee,  and 
as  agent  for  other  trustees. 

Equitt— 5tI2  of  review — time  for  filing  hill, 

A  hlU  of  review  based  upon  errors,  apparent  on  the  record  must 
ordinarily  be  brought  within  the  time  limited  by  statute  for  prose- 
cuting an  appeal  or  writ  of  error  from  the  decree  sought  to  be 
reviewed,  except  in  case  of  the  complainant's  disability. 

OPINION   OF   THE  X^OURT   BY   ROBERTSON,   C.J. 

This  is  an  appeal,  allowed  by  the  circuit  judge,  from  an 
interlocutory  order  denying  a  temporary  injunction  made 
and  entered  in  the  above  entitled  suit  on  June  24,  1915. 
The  bill,  upon  the  averments  of  which  the  injunction  was 
asked  for,  showed  that  the  complainant  was  a  surety  upon 
a  bond  given  by  one  Jessie  K.  Kaae  as  executrix  of  the 
will  of  Margaret  V.  Carter,  late  of  Honolulu,  deceased ;  that 
upon  an  examination  and  settlement  of  the  final  accounts 
of  said  executrix  an  order  had  been  entered  by  a  circuit 
judge  sitting  in  probate,  on  the  5th  day  of  November,  1910, 
surcharging  her  and  directing  her  to  pay  into  court  the 
sum  of  $730.28  found  to  be  due  from  the  executrix  to  the 
estate;  that  no  appeal  was  taken  from  said  order;  that 
neither  the  complainant  nor  his  cosurety  was  notified  of 
the  hearing  upon  the  accounts,  nor  was  present  thereat; 
that  thereafter,  the  executrix  having  failed  to  comply  with 
said  order,  an  action  was  prosecuted  upon  the  bond  against 
said  Jessie  K.  Kaae,  principal,  and  J.  F.  Colbum  and  A.  A. 
Long,  sureties,  and  judgment  was  had  against  them;  that 
exceptions  taken  to  the  supreme  court  by  said  Kaae  and 
Long  were  overruled,  and  a  writ  of  error  obtained  by  the 
said  Colbum  was  dismissed;  and  that  an  execution  upon 
said  judgment  has  been  issued,  and  property  of  the  com- 
plainant levied  on.  It  was  also  averred  in  the  bill  that 
the  circuit  judge  sitting  in  probate  was  without  jurisdiction 
to  enter  the  order  of  November  5,  1910,  for  the  reasons  that 
the  sum  surcharged  against  Mrs.  Kaae  as  aforesaid  repre- 
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sented  a  debit  balance  after  giving  her  credit  for  and  charg- 
ing her  with  all  moneys  respectively  received  and  disbursed 
by  her  in  her  capacity  of  trustee  of  certain  property  devised 
to  her  in  trust  by  said  will  and  as  agent  for  Junius  Kaae 
and  John  C.  Lane,  trustees  of  certain  other  property  devised 
to  them  in  trust  by  said  will,  and  not  in  her  capacity  as 
executrix;  that  all  the  matters  and  things,  and  items  of 
money  received  and  disbursed,  upon  which  the  order  of 
surcharge  was  predicated  were  particularly  within  the 
jurisdiction  of  a  circuit  judge  in  equity  And  not  within  the 
jurisdiction  of  a  circuit  judge  sitting  in  probate;  and  that 
it  affirmatively  appeared  upon  the  proceedings  upon  which 
said  order  was  predicated,  and  now  appears,  that  Mrs. 
Kaae  had  no  moneys  in  her  hands  belonging  to  the  estate  of 
Margaret  V.  Carter,  deceased,  but  on  the  contrary,  said 
estate  is  indebted  to  her  as  executrix  for  moneys  expended 
by  her  upon  the  administration  of  the  estate.  The  prayer 
of  the  bill  was  that  the  order  of  surcharge  of  November  5, 
1910,  be  reviewed,  set  aside  and  held  for  naught;  that  the 
respondents  be  enjoined  from  enforcing  the  judgment 
obtained  against  the  complainant  in  the  action  on  the 
bond;  for  costs  and  general  relief.  The  proceedings  had 
in  this  court  in  connection  with  the  action  on  the  bond  are 
reported  m  22  Haw.  397  and  403. 

On  behalf  of  the  complainant  it  is  contended  that  the 
order  of  November  5,  1910,  was  void;  that  it  ought  to  be 
reviewed  and  set  aside;  and  that  the  enforcement  of  the 
judgment  in  the  action  on  the  bond  should  be  restrained 
by  injunction.  We  find  it  impossible  to  sustain  these  con- 
tentions. 

The  first  point  to  be  considered  is  whether  the  order  of 
November  5,  1910,  was  void  because  of  the  lack  of  jurisdic- 
tion  of  the  circuit  judge,  sitting  in  probate,  to  make  it. 
Counsel  for  the  complainant  argues  that  as  it  was  made  to 
appear  by  the  bill  of  complaint  that  in  the  proceeding  in 
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which  the  order  of  surcharge  was  made  against  the  execu- 
trix, and  in  ascertaining  the  balance  found  to  be  due  from 
the  executrix  to  the  estate,  the  circuit  judge  took  into 
account  certain  receipts  and  disbursements  of  Mrs.  Kaae  in 
capacities  other  than  that  of  executrix,  namely,  as  a  trustee 
and  as  agent  for  other  trustees,  the  want  of  jurisdiction  was 
shown  and  the  invalidity  of  the  order  established,  since 
circuit  judges  sitting  in  probate  have  no  jurisdiction  over 
trusts  as  distinguished  from  estates.     Although,  in  this 
Territory,   there   are  no   "probate   courts"   or   "chancery 
courts,'^  as  all  original  probate  and  equity  jurisdiction  is 
vested  by  law  in  "circuit  judges  at  chambers,"  nevertheless 
there  is  a  clear  line  of  demarcation  between  the  two  juris- 
dictions, and  it  must  be  regarded  as  definitely  settled  that 
a  circuit  judge  sitting  in  a  proceeding  essentially  "probate" 
in  character  has  no  authority  to  appoint  a  trustee  or  to 
compel  a  trustee,  as  distinguished  from  an  executor  or 
administrator,  to  account.    Estate  of  Brash,  15  Haw.  372, 
377 ;  Long  v.  Holt,  18  Haw.  290,  297 ;  Estate  of  Enos,  18 
Haw.  542,  547.    It  must  be  conceded,  therefore,  that  the 
circuit  judge,  while  sitting  in  probate  in  the  matter  of  the 
estate  of  Margaret  V.  Carter,  deceased,  would  have  had  no 
power  to  compel  Jessie  K.  Kaae,  in  her  capacity  of  a 
trustee  under  the  will  of  certain  property,  or  as  the  agent 
of  other  trustees  of  other  property  devised  in  trust  to  them, 
to  file  an  accoimt  or  to  surcharge  her  with  a  debit  balance 
if  the  proceeding  had  been  one  instituted  for  such  purpose. 
But  the  averments  contained  in  the  complainant's  bill 
show  tliat  the  proceeding  in  which  the  order  of  surcharge 
of  November  5,  1910,  was  made  was  not  only  one  essen- 
tially "probate"  in  character,  but  was  instituted  for  the 
purpose  of  hearing  and  settling  the  final  account  of  Mrs. 
Kaae,  which  had  been  filed  by  her  in  her  capacity  as  ex- 
ecutrix of  the  will.    The  circuit  judge,  sitting  in  probate, 
had  jurisdiction  of  the  subject  matter.     If,  in  the  settle- 
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ment  of  the  account  of  the  executrix,  a  mistake  was  made, 
and  in  arriving  at  a  supposed  debit  balance  and  surcharg- 
ing the  executrix  therewith,  the  circuit  judge  had  through 
some  misapprehension  of  the  facts  confused  other  matters 
with  those  pertaining  to  the  administration  of  the  estate, 
the  order  of  surcharge  was  erroneous,  and  liable  to  reversal 
if  appealed  from,  but  it  was  not  on  that  account  void.  For 
present  purposes  the  averments  of  the  bill  are  taken  as 
true,  and  it  is  assumed  to  be  a  fact  that  such  an  error  did 
occur,  but  it  is  not  true  that  the  mistake  had  the  effect 
of  ousting  the  circuit  judge  of  jurisdiction  to  make  the 
order.  Upon  the  theory  that  the  order  of  surcharge,  the 
failure  of  the  executrix  to  comply  with  which  gave  rise  to 
the  action  on  the  bond,  was  void,  the  complainant,  clearly, 
is  not  entitled  to  an  injunction  against  the  enforcement 
of  the  judgment  rendered  against  him  in  that  action.  The 
defense  that  the  order  was  void  was  available  in  that  action, 
but  the  contention  does  not  appear  to  have  been  made  at 
the  trial.  The  enforcement  of  a  judgment  at  law  will  not 
be  restrained  in  equity  because  of  the  existence  of  a  defense 
which  was  available  in  the  action  at  law  but  which  was  not 
presented  solely  because  of  the  choice  or  fault  of  the 
defendant.  Scott  v.  Pilipo,  21  Haw.  766,  771 ;  4  Pom.  Eq. 
Jur.  (3rd.  ed.)  Sec.  1361.  In  any  event  the  complainant 
cannot  say  he  has  not  had  his  day  in  court  as  to  that  point. 
And  the  validity  of  the  judgment  in  the  action  on  the  bond 
is  not  attacked. 

Counsel  for  the  complainant  argues  that  the  bill  in  this 
case  may  be  maintained  as  one  in  the  nature  of  a  bill  of 
review,  and  that  as  error  in  law  apparent  on  the  record 
was  shown,  the  order  of  November  5,  1910,  should  be 
reviewed  and  set  aside.  Without  considering  other  possible 
objections  that  might  perhaps  be  raised  in  connection  with 
this  contention,  we  are  of  the  opinion  that  the  bill,  as  one 
of  review,  comes  too  late.     The  maximum  time  allowed 
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by  the  statute  for  the  filing  of  a  writ  of  error  is  six  months 
from  the  entry  of  the  judgment  or  decree  against  which 
the  writ  is  directed.  "A  bill  of  review  based  upon  errors 
apparent  must  ordinarily  be  brought  within  the  time 
limited  by  statute  for  prosecuting  an  appeal  or  writ  of  error 
from  the  decree  sought  to  be  reviewed,  except  in  case  of 
the  complainant's  disability.  If  it  be  filed  within  that 
time  it  is  not,  in  the  absence  of  special  facts  requiring 
speedier  action,  barred  by  laches."  2  Beach,  Mod.  Eq.  Pr. 
Sec.  864.  See  also  3  Enc.  PI.  &  Pr.  583 ;  Cent.  Trust  Co.  v. 
Grant  Locomotive  WorJ^s,  135  U.  S.  207,  227;  Fraenkl  v. 
Cerecedo,  216  U.  S.  295,  301 ;  Gem  v.  Gem,  254  111.  161 ; 
Kelsey  v.  DUks,  72  N.  J.  E.,  834.  In  the  case  at  bar  it  is 
not  claimed  that  the  complainant  was  under  any  disability, 
nor  are  there  present  any  fraudulent  circumstances  or  other 
exceptional  facts  which  could  possibly  take  the  case  from 
under  the  rule. 

Mr,  Justice  Quarles  being  disqualified,  the  parties  stipu- 
lated to  submit  the  case  to  the  remaining  justices. 

The  order  disallowing  a  temporary  injunction  is  affirmed. 

/.  Lightjoot  for  complainant. 

Lorrin  Andrews  {W.  J.  Robinson  with  him  on  the  brief) 
for  respondents. 
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MARY  KALEIALII,  REBECCA  LEHIA  MILES  AND 
ANNIE  K.  BOYD,  AND  ROBERT  N.  BOYD  AND 
VICTOR  K.  BOYD,  BY  THEIR  GUARDIAN  AD 
LITEM,  JOSEPHINE  BOYD,  v.  HENRIETTA 
SULLIVAN,  JOHN  BUCKLEY  AND  HENRY 
HOLMES,  TRUSTEE  UNDER  THE  WILL  OF 
JOHN  J.  SULLIVAN,  HENRIETTA  SULLIVAN, 
JOHN  BUCKLEY,  PRISCILLA  ALBERTA  SULLI- 
VAN CLARKE,  AND  ROBERT  KIRKWOOD 
CLARKE,  A  MINOR,  JUANITA  ELLEN  CLARKE. 
A  MINOR,  AND  THOMAS  WALTERS  CLARKE, 
A  MINOR. 

No.  879. ' 
Reserved  Questions  from  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Argued  October  21,  1915.  Decided  Novekbek  9,  1915. 

Watson  and  Quarles,  JJ.,  and  Circuit  Judge  Ashford,  in 
PLACE  OF  Robertson,  C.J.,  disqualified. 

Deeds — construction, 

A  d^ed  to  P  and  M,  habendum  to  P  and  M  and  "their  representa- 
tives, heirs  and  assigns  forever/'  conveys  to  each  of  said  grantees 
a  fee  simple  in  an  undivided  half  of  the  land. 

Same — same — clearly  expressed  intention  of  parties  given  effect. 

Where  the  granting  clause  and  habendum  in  a  deed  decisively 
show  the  intention  of  the  parties  ambiguities  and  inconsistencies 
in  other  and  subsequent  clauses  of  the  deed  will  not  defeat  such 
intention. 

opinion  of  the  court  by  WATSON.  J. 

This  action,  to  quiet  title  to  a  parcel  of  land  situate  on 
Hotel  street  in  Honolulu,  was  tried  by  the  court,  jury- 
waived,  and  was  submitted  below  on  the  pleadings  and 
the  evidence  and  briefs  presented  by  the  respective  parties. 
It  comes  here  on  reserved  questions  which  require  the  con- 
struction of  a  certain  deed  in  the  Hawaiian  language, 
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executed  by  Alexander  Adams,  Jr.,  to  his  two  daughters, 
Peke  and  Maria.  A  translation  of  the  material  parts  of 
the  deed,  as  agreed  to  by  the  parties,  is  as  follows : 

"This  deed  is  an  absolute  conveyance  of  land  made  this 
15th  day  of  September  in  the  year  of  our  Lord  One  Thou- 
sand Eight  Hundred  and  Fifty-eight  between  Alexander 
Adams,  Jr.,  of  Honolulu,  Island  of  Oahu,  the  party  of  the 
first  part,  and  Peke  .and  Maria,  his  dau^ters  of  the  same 
place  of  the  second  part. 

"WITNESSETH:  That  the  above  named  Alexander 
Adams,  Jr.,  of  his  own  volition,  in  order  to  provide  for  his 
daughters  Peke  and  Maria  so  as  to  prevent  unavoidable 
inconvenience  and  for  the  care  of  their  person  with  things 
necessary  as  well  as  their  maintenance.  And  whereas,  the 
said  Alexander  Adams,  Jr.,  because  of  his  own  desire  for  the 
aforesaid  daughters  that  they  may  be  benefited  with  the 
proceeds  arising  therefrom  together  with  the  rents  to  their 
children  and  assigns  as  well  as  the  payments  to  be  made  for 
the  real  estate  hereunder  conveyed  and  described  premises 
to  the  end  of  their  lives  and  forever  to  their  heirs,  independ- 
ent of  all  restraint  and  interference  of  then*  husbands  or 
those  they  may  have  hereafter,  providing  no  conveyance  is 
made  to  their  husbands. 

"Now  therefore  this  deed  showeth  that  the  above  men- 
tioned Alexander  Adams,  Jr.,  in  consideration  of  the  state- 
ments herein  made  and  of  two  dollars  paid  into  his  hands 
by  the  parties  of  the  above  mentioned  second  part  which 
has  been  received  in  witness  of  the  making,  sale,  giving, 
conveying,  releasing,  efiFectuating  and  confirming,  therefore, 
by  this  deed,  do  make,  sell,  give,  convey,  release,  effectuate 
and  forever  quit  claim  to  the  parties  of  the  second  part 
hereinabove  mentioned  all  those  certain  pieces  of  land" 
(here  follows  a  description  of  the  land  conveyed,  including 
the  parcel  in  question). 

"To  have  together  with  the  things  thereupon  the  houses 
and  appurtenances,  rights  and  privileges  as  well  as  the  pro- 
ceeds thereof,  either  in  law  or  equity,  to  receive  from  said 
lands  and  from  all  sources  and  all  things  together  with  the 
interest  and  rights  appertaining  to  the  party  of  the  first 
part  (shall  belong  to  Peke  and  Maria  and  to  their  repre- 
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sentatives  and  heirs  and  assigns  forever. 

''And  the  above  mentioned  Alexander  Adanxs,  Jr.,  and 
until  the  decease  of  his  daughters  they  shall  leave  these 
lands  and  rights  appertaining  to  whomsoever  they  may 
devise,  providing  it  be  done  in  truth  and  honesty,  but 
should  it  not  be  made  in  accordance  with  the  above  such 
as  the  conveyance  and  the  acknowledgment  thereof,  then 
in  such  case  these  lands  should  revert  together  with  aU 
appurtenances  to  Alexander  Adams,  Jr.,  of  the  first  part 
and  to  his  heirs  and  the  benefits  shall  only  be  theirs  pro- 
viding the  second  party  have  no  children,  but  in  the  event 
that  the  parties  of  the  second  part  having  children  all  the 
rights  shall  descend  to  them  in  the  manner  enjoyed  by 
their  parents. 

"Provided  that  if  one  of  the  parties  of  the  second  part 
should  die  without  any  issue  living  at  the  time,  all  the 
rights  above  mentioned  shall  descend  to  the  survivor  of 
them. 

"The  parties  of  the  second  part  hereinabove  set  forth 
do  hereby  witness  under  oath  and  by  affirmation  as  well  to 
all  the  contents  of  this  deed  and  do  hereby  bind  and  both 
consent  to  and  with  the  party  of  the  first  part  hereinabove 
mentioned  to  ratify  and  certify  and  to  bond  and  execute  to 
the  truth  of  this  deed  as  well  as  to  all  the  conditions  herein 
contained. 

"In  witness  whereof  I  hereby  sign  with  my  hand  and  seal 
this  day  and  the  year  first  above  written. 

"Alexander  Adams,  Jr.'' 

The  following  facts,  inter  alia,  are  reported  by  the  presid- 
ing judge  of  the  trial  court: 

"1.  Alexander  Adams,  Jr.,  being  then  the  owner  of  said 
land  in  fee  simple,  conveyed  the  same  (with  other  lands)  to 
his  daughters  Peke  (known  also  as  Peke  Stone)  and  Maria 
(known  also  as  Maria  A.  Boyd)  by  a  deed  dated  September 
15,  1858  *  *  *"  (a  translation  of  the  same,  agreed  to  by 
the  parties  to  be  a  correct  translation,  being  hereinabove 
set  out). 

"2.  Said  Peke  thereafter  executed  and  delivered  to  said 
Maria  two  deeds  dated  December  1,  1868,  and  October  21, 
1885,  respectively,  in  terms  conveying  her  interest  in  said 
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land  to  said  Maria  and  her  heirs  forever.  ♦  ♦  ♦  Said 
Maria  thereafter  executed  and  delivered  to  G.  H.  Robertson 
and  C.  Bolte  a  deed  dated  October  26,  1885,  in  terms  con- 
veying to  them  and  the  survivor  of  them  and  their  suc- 
cessors in  trust  all  of  said  land,  and  said  G.  H.  Robertson 
and  C.  Bolte  thereafter  executed  and  delivered  a  deed  dated 
December  8,  1885,  in  terms  conveying  all  of  said  land  to 
John  J.  Sullivan  and  John  Buckley  and  their  heirs  and 
assigns  forever,  who,  and  whose  assigns,  have  ever  since 
been  and  now  are  in  possession  of  said  land  and  have  from 
time  to  time  made  valuable  improvements  thereon.  Said 
John  Buckley  is  one  of  the  defendants  herein  and  the  other 
defendants  are  the  successors  in  interest  of  said  John  J. 
Sullivan.  Ssdd  Maria  died  in  1894,  leaving  children  who 
still  survive." 

"3.  Said  Peke  died  on  July  5,  1914,  leaving  surviving  her 
only  two  children,  namely,  Mary  Kaleialii,  bom  on  October 
20,  1859,  one  of  the  plaintiffs  herein,  and  Robert  N.  Boyd, 
bom  on  September  2,  1863,  who  died  on  September  9,  1914, 
leaving  surviving  him  four  children,  namely,  Rebecca  Lehia 
Miles,  Annie  K.  Boyd,  Robert  N.  Boyd  and  Victor  K.  Boyd, 
the  otiier  plaintiffs  herein.    *    *    *" 

The  plaintiffs  claim  that  the  deed  from  Alexander  Adams, 

Jr.,  to  his  daughters  Peke  and  Maria,  gave  only  a  life 

interest  in  one-half  of  the  land  to  each  of  the  grantees 

with  remainder  in  fee  simple  to  their  respective  children, 

and  that  on  the  death  of  Peke  on  July  5,  1914,  her  life 

estate  ended  and  a  remainder  in  fee  simple  in  her  half 

of  the  land  took  effect  in  possession  in  her  two  surviving 

children,  namely,  Mary  Kaleialii  (one  of  the  plaintiffs)  and 

Robert  N.  Boyd,  who  was  the  only  other  original  plaintiff, 

but  upon  whose  death,  September,  9,  1914,  his  children 

were  substituted  in  his  place  as  co-plaintiffs  with  Mary 

Kaleialii.    The  defendants  claim  that  the  deed  to  Peke  and 

Maria  gave  them  each  a  fee  simple  in  half  of  the  land  and 

that  Peke's  interest  passed  to  Maria  by  her  two  deeds  of 

1868  and  1885,  and  that  the  fee  simple  in  both  halves,  or 

the  whole  of  the  land,  passed  by  subsequent  deeds  from 
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Maria  through  Robertson  and  Bolte  to  the  defendants,  who 
have  been  in  undisturbed  possession,  claiming  under  said 
deeds  a  fee  simple  title  to  the  whole  of  the  land,  and  spent 
large  sums  in  improvements  thereon,  for  the  last  thirty 
years. 

Counsel  for  plaintiflFs  invoke  the  rule  that  deeds  should 
be  construed  in  accordance  with  the  intention  of  the  parties 
to  them  and  argue  that  it  is  apparent  from  a  reading  of  the 
entire  instrument  that  the  deed  from  Alexander  Adams  to 
his  daughters,  Peke  and  Maria,  was  intended  to  convey  but 
a  life  interest  to  the  grantees  named  therein  with  remainder 
over  to  their  children,  respectively.  In  support  of  this 
position  counsel  rely  most  strongly  upon  those  portions  of 
the  deed  contained  in  the  premises:  "In  order  to  provide 
for  his  daughters  Peke  and  Maria  so  as  to  prevent  unavoid- 
able inconvenience  and  for  the  care  of  their  person  with 
things  necessary  as  well  as  their  maintenance;"  "that .they 
may  be  benefited  with  the  proceeds  arising  therefrom  to- 
gether with  the  rents  to  their  children  and  assigns  as  well 
as  the  payments  to  be  made  for  the  real  estate  hereunder 
conveyed  and  described  premises  to  the  end  pf  their  lives 
and  forever  to  their  heirs;"  and  the  portion  of  the  deed 
immediately  following  the  habendum  clause  as  follows: 
"And  the  above  mentioned  Alexander  Adams,  Jr.,  and  until 
the  decease  of  his  daughters  they  shall  leave  these  lands 
and  rights  appertaining  to  whomsoever  they  may  devise, 
providing  it  be  done  in  truth  and  honesty,  but  should  it 
not  be  made  in  accordance  with  the  above  such  as  the  con- 
veyance and  the  acknowledgment  thereof,  then  in  such 
case  these  lands  should  revert  together  with  all  appurte- 
nances to  Alexander  Adams,  Jr.,  of  the  first  part  and  to  his 
heirs  and  the  benefits  shall  only  be  theirs  providing  the 
second  party  have  no  children,  but  in  the  event  that  the 
parties  of  the  second  part  having  children  all  the  rights 
shall  descend  to  them  in  the  manner  enjoyed  by  their 
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parents.  Provided  that  if  one  of  the  parties  of  the  second 
part  should  die  without  issue  living  at  the  time,  all  the 
rights  above  mentioned  shall  descend  to  the  survivor  of 
them." 

We  cannot  adopt  the  position  of  counsel.  According  full 
recognition  to  the  rule  that  deeds  should  be  construed  in 
accordance  with  the  intention  of  the  parties  to  them,  that 
must  be  taken  as  qualified  by  the  other  rule  that  such 
intention  must  be  ascertained  from  the  language  of  the 
instrument  itself.  Mercer  v.  Kirkpatrick,  22  Haw.  644; 
Green  Bay  &  Miss.  Canal  Co.  v.  Hewett,  42  Am.  Rep.  701, 
702.  In  Ackerman  v.  Vreeland,  14  N.  J.  Eq.  23,  28,  the 
court,  in  construing  a  deed,  said : 

"It  was  a  common  law  conveyance,  and  like  all  similar 
muniments  of  title,  is  to  be  construed  according  to  its 
terms,  and  not  according  to  the  real  or  supposed  intention 
of  the  parties." 

"The  question  *  *  *  is,  not  what  was  the  intention 
of  the  parties,  but  what  is  the  meaning  of  the  words  they 
have  used."  Lord  Denman  in  Rickman  v.  Carstairs,  5  B. 
&  Ad.  651,  663. 

It  will  be  seen  from  the  deed  that  the  grantor,  Alexander 
Adams,  Jr.,  after  first  designating  the  deed  "an  absolute 
conveyance  of  land"  (the  term  "absolute"  is  defined  by 
Rapalje  &  Lawrence  in  their  Law  Dictionary  as  meaning 
"complete,  final,  perfect,  unconditional,  unrestricted"), 
conveyed  to  his  daughters,  Peke  and  Maria,  the  land  in 
contest,  using  the  words,  "do  make,  sell,  give,  convey,  re- 
lease, effectuate  and  forever  quit  claim  to  the  parties  of  the 
second  part  *  *  *  aU  those  certain  pieces  of  land"  (here 
follows  a  description  of  the  land,  including  the  parcel  in 
question) ;  "To  have  together  with  all  the  things  thereupon 
the  houses  and  appurtenances,  rights  and  privileges  as 
well  as  the  proceeds  thereof,  either  in  law  or  equity,  to 
receive  from  said  lands  and  from  all  sources  and  all  things 
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together  with  the  interest  and  rights  appertaining  to  the 
party  of  the  first  part  (shall  belong  to  Peke  and  Maria  and 
to  their  representatives  and  to  their  heirs  and  assigns  for- 
ever)/' In  this  case  both  the  granting  and  the  habendum 
clauses  of  the  deed  convey  the  fee  forever. 

While  it  is  true  that  there  are  no  words  of  inheritance  in 
the  granting  clause,  the  deed  was  executed  in  1858  prior  to 
the  enactment  of  the  statute  which  adopted  the  common 
law  and  the  word  "heirs"  was  not  essential  to  convey  a  fee 
simple.  Branca  v.  Maktuikane,  13  Haw.  499.  Even  were 
this  not  the  law  in  this  jurisdiction,  the  habendum  being 
to  the  grantees  and  their  heirs  and  assigns,  and  there  being 
no  inconsistency  between  the  granting  clause  and  the 
habendum,  the  latter  would  control  in  the  matter  of  fixing 
the  estate  of  the  grantees  as  one  in  fee. 

"Where  no  estate  is  mentioned  in  the  granting  clause, 
then  the  habendum  becomes  efficient  to  declare  the  inten- 
tion, and  will  rebut  any  implication  which  would  otherwise 
arise  from  the  omission  in  this  respect  in  the  preceding 
clause."  Riggin  et  al.  v.  Love  et  al.,  72  111.  553. 

Giving  to  the  expressions  found  in  the  deed  and  relied 
on  by  plaintiffs  all  of  the  force  to  which  they  are  entitled, 
the  most  that  can  be  said  of  them  is  that  they  are  am- 
biguous, and,  if  given  the  meaning  contended  for  by 
plaintiffs,  inconsistent  with  the  clearly  expressed  intent  of 
the  parties  as  found  in  the  granting  clause  and  the 
habendum. 

As  to  the  language  found  in  the  premises  of  the  deed, 
which  is  relied  on  by  plaintiffs  as  showing  that  the  estate 
conveyed  to  the  daughters  was  one  for  life  only,  we  are 
of  the  opinion  that  such  language,  if  given  its  proper  inter- 
pretation, is  equally  if  not  more  consistent  with  a  fee 
simple  than  with  a  life  estate. 

Touching  the  language  found  in  the  deed  immediately 
following  the  habendum,  should  it  be  conceded  that  such 
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language  indicates  the  intention  of  the  parties  that  the 
grantees  should  take  a  life  estate  only,  with  remainder  over, 
we  are  of  the  opinion  that  the  attempt  to  so  limit  the 
absolute  grant  is  null  and  void  because  utterly  inconsistent 
with  both  the  granting  and  the  habendum  clauses  of  the 
conveyance.  Simerson  v.  Simerson,  20  Haw.  57 ;  Nahaole- 
lua  V.  Heen,  20  Haw.  372,  377;  Ray  v.  Spears'  Ex'r.,  64  S.  W. 
413. 

"If  the  deed  contains  a  clause  decisively  showing  the  in- 
tention of  the  parties,  ambiguities  and  inconsistencies  in 
other  clauses  of  the  deed  wiU  not  defeat  such  intention." 
2  Devlin  on  Deeds,  Sec.  837. 

"In  Cholmondeley  v.  Clinton,  2  Jac.  &  W.  84,  which  was 
a  case  most  elaborately  argued  and  considered,  it  was  said 
by  the  court  that,  where  a  limitation  in  a  deed  is  perfect 
and  complete,  it  cannot  be  controlled  by  intention  col- 
lected from  other  parts  of  the  same  deed.  To  support  this 
rule  of  construction,  the  court  cites  and  comments  upon 
the  following  cases:  Budd  v.  Brooke,  3  Gill,  198,  43  Am. 
Dec.  321;  Ackerman  v.  Vreeland,  14  N.  J.  Eq.  23;  Wilder 
v.  Davenport,  58  Vt.  642,  5  Atl.  753;  Cutler  v.  Tufts,  3 
Pick.  272;  Wilcoxson  v,  Sprague,  51  Cal.  640;  Green  Bay 
&  M.  Canal  Co.  v,  Hewett,  55  Wis.  96,  42  Am.  Rep.  701, 
12  N.  W.  382."  Carl'Lee  v.  Ellsberry,  82  Ark.  209,  101 
S.  W.  407,  12  L.  R.  A.  N.  S.  956,  958. 

The  fact  that  the  grantor  invested  the  grantees  (his 
daughters)  with  power  to  "leave  these  lands  and  rights 
appertaining  to  whomsoever  they  may  devise,  providing 
it  be  done  in  truth  and  honesty"  is  strongly  indicative,  if 
not  conclusive,  of  the  intent  of  the  parties  that  the 
grantees  were  to  take  the  fee.    Ray  v.  Spears'  Ex'r,,  supra. 

"So,  though  a  devise  to  a  wife  for  life,  and  after  her 
decease,  she  to  give  the  same  to  whom  she  will,  passes  but 
an  estate  for  life  with  a  power;  yet,  if  an  express  estate  for 
life  had  not  been  devised  to  the  wife,  an  estate  in  fee 
would  have  passed  by  the  other  words.  8  Vin.  Abr.  De- 
vise, 4  W.  a.,  pi.  4,  p.  234."  BurwelVs  Ex'ors  v.  Anderson, 
Adm'r.,  3  Leigh  (Va.)  348,  356. 
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"A  life  estate  is  usually  created  by  words  of  express 
limitation,  and  will  not  be  assumed  unless  there  are  such 
words  or  their  equivalent.  If  the  deed  shows  by  other 
provisions  that  the  grantor  intended  his  grantee  to  hold  an 
estate  for  life  only,  such  would  be  its  eJBFect.  But  if  there 
be  inconsistent  provisions,  some  indicating  a  power  of  abso- 
lute disposal,  which  can  only  be  had  by  the  holder  of  the 
fee,  and  others  creating  a  remainder  which  supposes  a  life 
estate,  then  the  words  of  the  habendum  have  a  controlling 
significance.*'  Green  et  al.  v.  Sutton  et  al.,  50  Mo.  186,  192. 

We  are  of  the  opinion  that  the  deed  from  Alexander 
Adams,  Jr.,  to  his  daughters,  Peke  and  Maria,  gave  them 
each  a  fee  simple  in  an  undivided  half  of  the  land. 

F.  Andrade  (Lorrin  Andrews  with  him  on  the  brief)  for 
plaintifiFs. . 

W.  F.  Frear  and  C  H.  Olson  (Frear,  Prosser,  Anderson 
&  Marx  and  Holmes  &  Olson  on  the  brief)  for  defendants. 


IN  RE  TAXES  HAWI  MILL  &  PLANTATION  CO., 

LTD. 

IN  RE  TAXES  UNION  MILL  CO. 

Nos.  886  and  885. 

Appeals  from  Tax  Appeal  Court,  THmo  Cmcurr. 

Submitted  November  10,  1915.  Decided  November  19,  1915. 

Robertson,  C.J.,  Watson  and  QuarleS;  JJ. 

Taxation — enterprise  for  profit — net   profits — depreciation. 

In  ascertaining  the  net  profits  of  an  enterprise  for  profit  under 
R.  L.  1915,  Sec.  1241,  moneys  laid  out  in  necessary  improvements, 
as  well  as  the  bare  running  expenses,  are  to  be  deducted,  but  a 
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further  sum  for  estimated  depreciation  of  plant  is  not  deductible. 
Saiud — factors  to  he  considered. 

The  earning  power  of  an  enterprise  for  profit  is  a  potent 
factor,  but  not  the  only  factor,  to  be  considered  in  assessing  an 
enterprise  for  profit.  The  value  of  the  separate  items  of  property 
making  up  the  whole  is  to  be  taken  into  consideration. 

OPINION  OP  THE  COURT  BY  ROBERTSON.  C.J. 

These  are  appeals  from  the  tax  appeal  court  of  the 
thkd  judicial  circuit  making  assessments  as  of  January  1, 
1915,  the  appellant  in  each  case  being  the  tax  payer. 

Hawi  Mill  &  Plantation  Co.,  Ltd.  In  this  case  the  com* 
pany  returned  the  aggregate  value  of  its  combined 
property  as  the  basis  of  an  enterprise  for  profit  at  1550,000. 
The  assessor  assessed  it  at  $1,000,000,  and  the  tax  appeal 
court  fixed  the  valuation  at  $900,000.  The  matter  of  the 
assessment  of  this  company's  plantation  was  before  this 
court  upon  its  1912  assessment,  and  a  valuation  of 
$1,100,000  was  then  given  it.  Hawi  M.  &  P.  Co,  v.  Forrest, 
21  Haw.  389.  The  company  holds  its  lands  partly  in  fee 
simple  and  partly  under  lease.  About  one-half  of  its  cane 
area  is  artificially  irrigated.  Counsel  for  the  appellant 
urges  that  the  full  cash  value  of  the  property  was  materi- 
ally less  on  January  1,  1915,  than  it  was  three  years  pre- 
viously and  argues  that  the  value  of  the  plantation,  as 
shown  by  the  evidence,  does  not  exceed  $650,000. 

As  to  the  valuation  of  the  separate  items  of  property 
going  to  make  up  the  whole,  the  record  shows  the  estimate 
made  by  the  deputy  assessor,  $926,403,  as  against  that  of 
the  company,  $547,653.97,  without  any  express  finding  on 
the  point  by  the  tax  appeal  court.  Probably  the  decision 
appealed  from  was  based  largely  upon  the  data  which 
was  submitted  on  behalf  of  the  company  showing  its  re- 
ceipts, expenses  and  profits  for  seven  years,  coupled  with 
such  testunony  as  was  offered  showing  changes  in  con- 
ditions since  1912,  and  the  testimony  of  the  assessor  show- 
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ing  his  endeavor  to  fix  the  assessment  m  the  case  of  this 
plantation  consistently  with  the  method  followed  with 
reference  to  the  assessment  of  sugar  producing  properties 
in  general.  The  stock  of  this  company  is  not  quoted  in 
the  market.  The  evidence  shows  that  since  the  prior  de- 
cision referred  to  a  government  lease  of  583  acres  has  been 
terminated  with  a  view  to  homesteading  the  land;  that 
the  rainfall  during  the  years  1912  and  1913  was  below  the 
average;  that  the  crops  of  1913  and  1914  averaged  6706 
tons  as  against  an  average  for  1909-1911  of  7097  tons; 
and  that  the  crop  for  1912  which,  at  the  time  of  the  prior 
decision,  was  estimated  at  7211  tons,  actually  yielded  8237 
tons.  The  present  crop  is  estimated  at  6900  tons.  It  was 
further  made  to  appear  that  the  figures  as  to  the  net 
profits  which  were  submitted  to  the  court  in  the  last  case 
were  erroneous  in  that  they  included  certain  income  de- 
rived from  other  sources  than  the  plantation.  The  opinion 
on  the  former  appeal  shows,  however,  that  the  uncertainty 
of  rainfall  and  its  effect  upon  the  crops,  and  the  proba- 
bility that  some  of  the  land  held  by  the  company  of  the 
government  would  be  withdrawn,  were  taken  into  con- 
sideration. Indeed,  the  court  then  considered  all  the 
circumstances,  those  which  made  against  the  future  pros- 
pects of  this  plantation  as  well  as  those  which  tended  to  a 
favorable  outlook.  And  the  reduction  of  the  assessment 
in  that  case  to  $1,100,000,  which,  upon  the  capitalization 
of  profits  basis,  was  at  the  very  liberal  rate  of  about  18 
per  cent.,  was  made  upon  the  ground  that  the  probabili- 
ties, so  far  as  they  could  be  judged  for  the  future,  were 
against  the  very  favorable  results  of  previous  years.  The 
evidence  shows  that  the  profits  of  this  plantation  for  the 
seven  years  last  past  (1908-1914)  have  averaged  $132,297, 
which,  upon  an  assessment  of  $900,000,  on  the  basis  of 
the  capitalization  of  profits,  is  at  the  rate  of  a  little  less 
than  15  per  cent. — a  more  normal  rate  than  that  allowed 
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in  the  prior  appeal.  In  ascertaining  the  sum  available  for 
the  payment  of  dividends  amounts  laid  out  in  necessary 
improvements  as  well  as  the  bare  running  expenses  must 
be  deducted,  but  in  showing  the  actual  profits  a  further 
sum  for  estimated  depreciation  of  plant  is  not  deductible 
under  section  1241  of  the  Revised  Laws.  The  further 
argument  of  counsel  for  the  appellant  refers  to  the  fact 
that  since  the  last  appeal  was  decided  legislation  has  re* 
duced  the  duty  on  raw  sugar  and  provided  for  its  abolition 
on  May  1,  1916.  This  is  a  matter  which  ajffects  the  sugar 
properties  throughout  the  Territory,  but  just  what  result 
the  admission  of  sugar  duty  free  will  have  upon  the  tax- 
able value  of  sugar  plantations  can  better  be  determined 
after  the  happening  of  the  event.  In  re  Taxes  Ewa 
Plantation  Co.,  16  Haw.  555,  559.  In  the  meantime  the 
rise  in  the  market  price  of  sugar  followmg  the  outbreak 
of  the  war  in  Europe  returns  large  profits  to  these  com- 
panies. The  market  quotation  of  raw  sugar  on  January  1, 
1915,  was  a  trifle  over  four  cents  per  pound  with  favorable 
prospects  for  the  continuance  of  profitable  prices  for  some 
time  to  come. 

We  hold  that  the  assessment  as  fixed  by  the  tax  appeal 
court  should  not  be  disturbed.    It  is  affirmed. 

Union  Mill  Company.  In  this  case  the  corporation  re- 
turned the  aggregate  value  of  its  plantation  property  as  the 
basis  of  an  enterprise  for  profit  at  $200,000.  The  assessor 
assessed  it  at  $300,000,  and  the  assessment  was  sustained 
by  the  tax  appeal  court. 

This  plantation  adjoins  that  of  the  Hawi  Mill  &  Planta- 
tion Co.  in  the  district  of  North  Kohala,  and  is  subject  to 
the  same  climatic  conditions.  Like  the  other  plantation  it 
is  partly  irrigated,  and  obtains  its  water  supply  from  the 
same  source,  the  Kohala  ditch.  Its  cane  lands  comprise  an 
area  of  about  1453  acres  owned  in  fee  simple,  and  874  acres 
held  under  lease.    It  also  has  about  533  acres  of  pasture 
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land  owned  in  fee.  Its  output  for  the  past  six  years  has 
averaged  2853  tons  of  sugar.  The  estimate  for  the  present 
year  is  3500  tons.  Its  profits  for  the  past  seven  years  ( 1908- 
1914)  have  averaged  $35,343,  though  it  sustained  a  loss  in 
1913  and  has  paid  no  dividend  since  1912.  Upon  a  con* 
sideration  of  the  profits  alone  and  capitalized  at  the  same 
rate  as  that  applied  in  tiie  case  of  the  Hawi  plantation, 
the  assessment  at  $300,000  could  not  be  sustained.  This 
was  conceded  by  the  assessor  in  his  testimony  before  the 
court  below,  but  in  placing  the  assessment  at  that  figure  he 
properly  took  into  consideration  the  valuation  placed  upon 
the  separate  items  of  property  which  comprise  the  whole 
plantation  by  the  deputy  assessor  and  by  the  company  it- 
self. In  assessing  an  enterprise  for  profit  under  section 
1241  of  the  Revised  Laws  the  earning  power  of  the  concern 
"is  one  of  the  most  potent  factors"  to  be  considered.  Tax 
Assessment  Appeals,  11  Haw.  235,  238.  But  it  is  not  the 
only  factor  to  be  taken  into  consideration.  In  re  Taxes, 
H.  F.  Wichman  &  Co.,  16  Haw.  793,  795;  In  re  Taxes,  Gay 
&  Robinson,  17  Haw.  227.  The  detailed  valuation  by  the 
company  of  its  separate  items  of  property  aggregated 
$293,535,  and  a  witness  testifying  for  the  company  in- 
creased it  by  $10,000.  The  deputy  assessor  appraised  the 
separate  items  at  the  aggregate  of  $412,000.  The  tax  appeal 
court  made  no  express  finding  on  the  point,  though  it  is 
evident  that  this  evidence  entered  into  its  decision  sustain- 
ing the  assessment.  The  valuation  is  sustained  by  the  evi- 
dence adduced  by  the  appellant.  The  value  of  the  whole 
would  not  be  less  than  the  sum  of  its  parts,  unless,  what  is 
not  shown  here,  the  value  of  the  parts  was  depreciated  by 
reason  of  their  combination. 

We  are  of  the  opinion  that  the  decision  appealed  from 
should  be  affirmed,  and  it  is  so  ordered. 

W,  L.  Stanley  for  the  tax  payers. 

A.  A,  Wilder  for  the  assessor. 
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Appeal  from  Land  Court. 
Hon.  W.  L.  Whitney,  Judge. 

Abgued  October  28,  1915.  Decided  November  26,  1915. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Records — decree  of  land  court — construction — description  of   land. 
A  surveyed  description  of  land  contained  in  a  decree  of  the 
land   court,  if  it  requires  construction,   is  subject  to   the  same 
rules  of  construction  as  a  description  contained  in  an  instrument 
inter  partes. 
Boundaries — questions  of  law  and  of  fact. 

What  is  the  boundary  between  certain  lands  is  a  question  of 
law,  but  the  location  of  that  boundary  upon   the  ground  is  a 
matter  of  fact. 
Same — construction  of  description. 

The  general  rule  that  course  and  distance  will  yield  to  known 
visible  and  definite  objects  whether  natural  or  artificial  will  be 
applied  when  the  description  explicitly  states  that  the  object  is 
the  boundary. 
Same — meander  lines. 

Where  a  decree  of  the  land  court  determined  the  boundary  of 
land  to  be  the  bank  of  an  auwai,  the  bank  must  be  regarded  as 
the  true  boundary,  and  not  the  meander  points  or  lines  which 
describe  the  sinuosities  of  the  auwai. 
Appeal  and  Error — appeal  from  decree  of  land  court. 

Under  Sec  3145,  R.  L.  1915,  an  appeal  from  a  decree  of  the 
land  court  may  be  taken  to  the  supreme  court  upon  points  of 
law  only. 

opinion    of    THE    COURT    BY    ROBERTSON,    C.J. 

(Quarles,  J.,  dissenting.) 

The  petitioner  (appellant)  and  the  contestant  each  owns 
a  parcel  of  land  situate  on  Liliha  street  in  Honolulu.  Their 
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lands  adjoin  on  one  side.  In  1904,  the  land  court,  upon  the 
petition  of  the  present  contestant,  Du  Roi,  entered  a  decree 
confirming  his  title  to  his  lot  and  brought  the  same  under 
the  operation  of  the  land  registration  act  (R.  L.  1915,  Ch. 
178).  In  that  decree  the  boundary  between  the  lands  of 
these  parties  was  described  as  follows : 

"5.    276"  l(f  56.1  feet  along  land  described  in  L.  C. 

Award  1127,  Ap.  2,  the  south  bank 

of  the  auwai  being  the  boundary. 
"6.    295"  15'  35.6   feet  along  the  south   bank  of  the 

auwai. 
"7.    265"  56'  54.2  feet  along  the  south   bank   of  the 

auwai." 

The  initial  point  of  the  boundary  thus  described  being  the 
north-west  comer  of  the  contestant's  lot.  It  is  conceded 
that  that  decree  conclusively  determined  the  boundary  be- 
tween the  two  lands.  That  determination,  clearly  expressed 
in  the  decree,  was  that  the  boundary  ran  ''along  the  south 
bank  of  the  auwai."  This  was  assumed  by  court  and  coimsel 
to  mean  the  edge  of  the  bank.  The  petitioner,  McCandless, 
in  describing  this  boundary  in  his  petition  in  the  case  at 
bar,  followed  the  former  decree  except  that,  with  a  view  to 
more  definitely  locate  the  edge  of  the  south  bank  of  the 
auwai,  added  certain  offsets  from  straight  lines  run  be- 
tween the  located  points  mentioned  in  that  decree  to  the 
exact  edge  of  the  bank.  That  gave  rise  to  this  controversy 
as  it  developed  a  dispute  as  to  the  exact  location  of  the 
auwai  upon  the  ground  at  the  time  the  former  decree  was 
made.  It  presented  a  question  of  fact  which,  upon  conflict- 
ing evidence,  was  decided  against  the  petitioner's  conten- 
tion. The  land  court  held  that  the  south  bank  of  the  auwai 
was  in  the  same  location  in  1904  as  at  the  time  of  the  trial 
of  this  case;  that  the  located  points  in  the  former  decree 
were  not  exactly  coincident  with  the  edge  of  the  auwai; 
and  that  in  endeavoring  to  locate  the  edge  of  the  auwai  in 
the  decree  in  this  case  it  would  be  necessary  to  give  offsets 
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at  the  located  points  as  well  as  at  the  intermediate  points 
as  asked  for  in  the  petition.  The  contest,  therefore,  in- 
volves a  narrow  strip  of  land  lying  between  what  the 
petitioner  contends  was  the  line  of  the  edge  of  the  auwai  at 
the  time  of  the  former  decree,  and  its  present  makai  edge, 
the  contestant  contending  that  the  position  of  the  bank  has 
not  been  changed.  The  width  of  this  strip  varies  from 
practically  nothing  to  1.7  feet.  What  is  the  boundary  be- 
tween certain  lands  is  a  question  of  law,  but  the  location 
of  that  boundary  upon  the  ground  is  a  matter  of  fact. 
5  Cyc.  969.  Smith  v.  Smith,  110  Mass.  302,  304;  White- 
head  v.  Ragan,  106  Mo.  231,  236;  Taylor  v.  Fomby,  22  So. 
(Ala.)  910,  912;  Mitchell  v.  Williams,  76  S.  E.  (Va.)  949. 
Here  there  can  be  no  dispute  as  to  the  question  of  law,  for, 
as  above  stated,  the  decree  of  1904,  in  explicit  terms,  deter- 
mined the  "south  bank  of  the  auwai"  to  be  the  boundary. 
The  disputed  question  of  fact,  namely,  the  location  of  the 
bank  of  the  auwai,  has  been  conclusively  settled  by  the 
finding  of  the  court  below.  The  ground  upon  which  the 
petitioner  asks  for  a  reversal  of  the  decree  in  this  case  is, 
that  in  specifying  offsets  to  define  the  exact  edge  of  the 
auwai  at  the  points  located  in  the  former  decree,  the  pres- 
ent decree  is  inconsistent  with,  and,  in  effect,  changes  the 
former  adjudication.  There  is  no  merit  in  the  contention. 
The  matter  of  locating  the  exact  edge  of  the  auwai  by 
means  of  offsets  was  brought  into  the  case  by  the  descrip- 
tion contained  in  the  petition,  and  as  the  evidence  disclosed 
the  fact  that  the  located  points  in  the  1904  decree  were  not 
coincident  with  the  edge  of  the  auwai  it  became  necessary 
in  the  decree  in  this  case  to  specify  those  offsets.  Under 
the  decree  in  this  case  the  boundary  remains  exactly  where 
it  was  determined  to  be  by  the  former  decree,  namely, 
"along  the  south  bank  of  the  auwai"  as  it  then  existed. 
The  new  decree,  at  the  instigation  of  the  petitioner  hunself , 
simply  undertook  to  definitely  locate  the  edge  of  the  auwai 
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at  certain  points.  The  petitioner's  grievance  really  is  that 
the  question  of  fact  as  to  whether  the  location  of  the  south 
bank  of  the  auwai  has  been  changed  since  1904  was  decided 
against  him.  But  that  question  is  not  open  for  review  upon 
this  appeal.  The  statute  allows  appeals  to  be  taken  from 
decrees  of  the  land  court  upon  the  facts  to  the  circuit  court 
and  a  jury,  and  allows  appeals  to  be  brought  to  this  court 
"solely  upon  points  of  law."    R.  L.  1915,  Sec.  3145. 

A  surveyed  description  of  land  contained  in  a  decree  of 
court,  if  it  requires  construction,  is  subject  to  the  same 
rules  of  construction  as  a  description  contained  in  a  patent, 
a  deed,  or  other  instrument  inter  partes.  If  the  former 
decree  be  regarded  as  assuming  that  the  four  located  points 
were  at  the  edge  of  the  auwai,  and  the  fact  be,  as  from  the 
finding  made  by  the  land  court  we  miist  take  it  to  be,  that 
the  points  specified  in  the  boundary  described  in  the  former 
decree  were  in  fact  not  coincident  with  the  south  edge  of 
the  auwai,  then  an  ambiguity  was  shown  which  called  for 
construction.  In  that  event  the  rule  would  apply  that 
"course  and  distance  will  yield  to  known  visible  and  definite 
objects  whether  natural  or  artificial."  5  Cyc.  913,  921.  This 
is  unavoidable  where,  as  here,  it  is  clearly  stated  that  the 
object,  to  wit,  the  bank  of  the  auwai,  is  the  boundary.  In 
the  case  at  bar  an  admitted  ambiguity  arises  in  the  descrip- 
tion of  the  point  contained  in  the  former  decree  with  refer- 
ence to  the  north-west  corner  of  the  Du  Roi  land.  That 
corner  is  located  in  the  decree  in  three  ways,  by  course  and 
distance  and  by  reference  to  two  objects,  viz.:  "190*  25', 
86.5  feet  along  L.  C.  Award  1127  *  *  *  to  east  angle  of 
wall  at  auwai."  The  undisputed  evidence  in  this  case 
showed  that  no  two  of  those  references  were  coincident. 
The  point  located  by  course  and  distance  is  a  short  distance 
north  of  the  angle  of  the  wall,  and  the  edge  or  bank  of  the 
auwai  is  a  short  distance  north  of  the  located  point.  The 
double  ambiguity  in  regard  to  that  point  must  be  resolved. 
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as  the  single  ambiguity  as  to  the  other  points  is  to  be  re- 
solved, by  giving  controlling  eflFect  to  the  explicit  statement 
in  the  decree  that  the  bank  of  the  auwai  is  the  boundary. 
The  decree  in  the  present  case,  foUowing  the  description  in 
the  petition,  avoids  one  of  the  ambiguities  of  the  former 
decaree  by  omitting  the  reference  to  the  angle  of  the  wall. 
That  was  perfectly  proper,  and  by  so  doing  the  former  de- 
cree was  no  more  impeached  than  it  is  by  adhering  to  the 
bank  of  the  auwai  at  the  other  places  at  which  the  court 
found  the  points  located  by  course  and  distance  were  in 
fact  not  coincident  with  the  bank.  ^'Location  of  land  is  a 
question  of  evidence  and  cannot  be  reduced  to  fixed  and. 
definite  rules.  A  correct  location  consists  in  the  application 
of  any  one  or  all  of  the  rules  of  construction  to  the  par- 
ticular case;  and  when  they  lead  to  contrary  results,  that 
must  be  adopted  which  is  most  consistent  with  the  inten- 
tion apparent  on  the  face  of  the  grant  or  conveyance,  to 
give  efifect  to  which  the  agreed  on  line  therein  described 
may  be  corrected  so  as  to  correspond  with  the  fact."  5  Cyc. 
883.  The  former  decree  was  ^  impotent  to  change  the 
physical  facts  as  they  existed  on  the  ground.  Upon  this 
view  of  the  case  the  court  below  properly  held  that  the 
points  located  by  course  and  distance  being  not  coincident 
with  the  bank  of  the  auwai  must  yield  to  the  bank,  which, 
in  the  present  decree,  was  particularly  located  by  means  of 
offsets. 

The  same  result  is  reached  by  approaching  the  matter 
from  another — ^and,  we  think,  a  more  accurate — stand- 
point. The  south  bank  of  the  auwai  being  irregular,  the 
located  points  given  in  the  former  decree  are  to  be  taken 
as  meander  points  merely  and  are  not  to  be  regarded  as 
points  on  the  exact  boundary.  Counsel  for  the  appellant 
admits,  as  he  must,  that  the  bank  of  the  auwai  is  the 
boundary  between  those  points,  and  it  logically  and  neces- 
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sarily  follows  that  at  those  points  also  the  bank  is  the 
boundary  whether  it  be  coincident  with  the  located  points 
or  not.  In  other  words,  the  straight  lines  from  point  to 
point,  as  shown  on  the  plan  attached  to  the  description  in 
the  former  case,  were  not  intended  to  be,  and  are  not 
claimed  to  be,  boundary  lines.  They  were  mere  meander 
lines.  "In  surveying  land  adjacent  to  a  stream,  whether 
navigable  or  not,  lines  are  often  run  from  one  point  to 
another  along  or  near  the  bank  or  margin  of  the  stream. 
*  *  *  These  are  called  meander  lines,  and  they  are  not 
the  boundaries  of  the  tract,  but  they  merely  define  the 
.sinuosities  of  the  stream  which  constitutes  the  boundary, 
and  as  a  general  rule,  the  mentioning  in  a  deed  or  grant,  of 
a  meander  line  on  the  bank  of  a  river  as  a  boundary,  will 
convey  title  as  far  as  the  shore  unless  a  contrary  intention 
is  clearly  apparent."  4  R.  C.  L.  p.  97.  See  also  5  Cyc. 
899;  Whitaker  v.  McBride,  197  U.  S.  510,  512;  Freeman  v. 
Bellegarde,  108  Cal.  179,  185;  Stonestreet  v.  Jacobs,  118 
Ky.  745,  749;  Tucker  v.  Mortenaon,  126  Minn.  214.  In 
Mitchell  v.  Smaley  140  U*  S.  406,  414,  the  supreme  court 
said,  "It  has  been  decided  again  and  again  that  the 
meander  line  is  not  a  boundary,  but  that  the  body  of  water 
whose  margin  is  meandered  is  the  true  boundary."  And 
in  2  Devlin  on  Deeds  (2nd  ed.),  Sec.  1026 A,  the  author 
says,  "The  principle  is  so  well  established  that  it  would 
serve  no  good  purpose  to  elaborate  it."  A  proper  under- 
standing of  the  object  of  the  located  points  in  the  former 
decree  shows  that  there  is  no  real  conflict  in  the  descrip- 
tion contained  in  the  decree  as  between  the  bank  of  the 
auwai  and  the  located  points,  and  that  the  bank  is  the 
boundary  throughout. 

There  being  no  error  of  law  in  the  decree  appealed  from, 
it  is  affirmed. 

P.  L.  Weaver  for  petitioner. 

R.  B.  Anderson  (Frear,  Prosser,  Anderson  &  Marx  on 
the  brief)  for  contestant. 
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Unable  to  concur  in  the  majority  opinion,  although 
agreeing  with  much  that  is  there  said,  it  is  my  duty  to  set 
forth  my  reasons  for  dissenting.  Not  only  did  the  land 
court  and  counsel  for  the  respective  parties  treat  the  south 
bank  of  the  auwai  or  ditch  as  the  edge  or  point  from  which 
the  ground  begins  to  slope  or  fall  to  the  water,  but  the 
evidence,  without  contradiction,  shows  the  edge,  as  above 
defined,  to  be  the  bank  of  the  auwai.  The  location  of 
points  4,  5  and  6  in  the  boundary  lines  between  the  parties 
in  the  decree  registering  the  boundary  of  the  respondent 
Du  Roi,  made  in  1904,  fixes  them  at  the  south  bank  of  the 
auwai  and  intermediate  between  said  points  as  along  the 
south  bank  of  the  auwai.  The  survey  of  the  petitioner 
accompanying  his  petition  shows  that  these  points  are  not 
now  at  the  edge  of  the  south  bank  of  the  auwai  but  vary 
therefrom  from  six- tenths  of  a  foot,  to  1.6  feet.  The  decree  of 
1904  is  admitted  to  be  res  adjudicata  and  binding  upon 
the  parties.  To  my  mind  it  irrevocably  fixes  the  points  in 
dispute  as  at  the  edge  of  the  south  bank  by  course  and 
distance  tied  to  two  government  survey  stations,  viz., 
Punchbowl  and  Rose  Bank  stations,  by  course  and  dis- 
tance, so  that  should  the  auwai  be  completely  obliterated 
and  the  monuments  marking  said  points  destroyed  or 
removed  the  said  fixed  points  could  always  be  correctly 
and  definitely  located  at  their  several  points  of  location  as 
fixed  in  the  decree  of  1904.  The  description  in  said  decree 
of  1904  as  along  the  south  bank  of  the  auwai  means  as  it 
then  existed.  The  eflFect  of  the  decree  of  the  land  court  in 
the  present  case,  which  the  majority  opinion  affirms,  is  to 
move  the  boundaries  between  the  parties  from  the  places 
where  located  in  the  decree  of  1904  in  varying  distances. 
This,  to  my  view,  disturbs  the  decree  of  1904,  unsettles  it 
to  a  certain  extent,  contrary  to  the  rule  of  law  that  said 
decree  is  binding  on  the  parties  to  it  and  privies  thereto. 
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If  by  decree,  now  made,  the  boundary  line  between  the 
parties  can  be  moved  one  foot,  then  it  may  by  a  later 
decree  be  moved  ten  or  more  feet,  and  the  idea  of  per- 
manency of  title  and  boundary, — the  basic  principle  upon 
which  our  land  registration  system,  following  the  Torrens 
system,  is  founded, — is  a  delusion  and  a  snare.  The  said 
points  in  dispute,  being  capable  of  exact  location  by  course 
and  distance  at  all  times  from  the  initial  point  of  the 
respective  surveys  of  the  lands  of  the  parties,  should  be 
by  the  language  used  in  the  decree  of  1904  considered  as 
fixed  on  the  bank  or  edge  of  the  auwai  as  it  then  (1904) 
existed.  The  auwai  was  erroneously  treated  by  the  land 
court  in  this  case  as  a  natural  object,  and  that  court  held 
that  the  location  of  points  4,  5,  6  and  7,  as  shown  by 
present  survey,  must  give  way  to  the  caU  for  the  south 
bank  of  the  auwai  as  given  in  the  former  decree.  In  that 
ruling  the  court,  in  my  opinion,  erred.  The  inherent  error 
in  the  decree  now  appealed  from  is  that  it  has,  by  evidence 
that  is  conflicting,  overturned  facts  settled  and  adjudi- 
cated by  the  former  decree,  namely,  that  the  said  disputed 
points  were  at  the  date  of  that  decree  on  or  at  the  edge  of 
the  south  bank  of  the  auwai.  As  before  suggested,  if  these 
points  may  be  moved  by  movement  of  the  ditch,  either  by 
process  of  erosion  or  of  avulsion  or  by  the  hand  of  man, 
then  they  may  be'  moved  any  number  of  feet,  and,  under 
the  theory  of  the  decree  here  reviewed,  and  of  the  majority 
opinion,  the  petitioner  might  in  course  of  time  lose  all  of  his 
land.  Such  is  not,  in  my  humble  opinion,  the  law,  and  the 
error  being  one  of  law,  and  not  of  fact,  this  court  is  not 
powerless  to  remedy  such  error,  but  ought  to  do  so.  The 
majority  opinion  is  correct  wherein  it  states  that  "what  is 
the  boundary  between  certain  lands  is  a  question  of  law, 
but  the  location  of  that  boundary  upon  the  land  is  a 
matter  of  fact."  But  the  fact,  in  my  view,  was  settled  in 
the  decree  of  1904,  and  is  now  unsettled  and  changed  in 
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the  case  at  bar  by  the  decree  of  the  land  court  affirmed  by 
the  majority  opinion.  The  boundary  itself  being  a  matter 
of  law  and  its  exact  location  upon  the  ground  having  been 
fixed  and  settled  by  the  decree  of  a  court  having  full  juris- 
diction, then,  as  matter  of  law,  the  location  upon  the 
ground  of  the  boundaries  is  settled  beyond  controversy. 

Ditches,  roads,  fences,  marked  lines  on  the  ground  and 
other  work  of  man  are  not  natural,  but  are  artificial, 
objects  which  are  not  controlling  when  called  for  in  sur- 
veys, deeds  or  other  instruments,  against  courses  and 
distances  absolutely  fixed  by  being  tied  to  permanent 
objects  such  as  the  said  government  survey  stations  estab- 
lished for  such  purposes.  The  designation  between  natural 
objects  and  artificial  ones  is  well  stated  in  4  R.  C.  L.,  at 
page  100,  as  follows:  ''Natural  objects  include  mountains, 
lakes,  rivers,  creeks  and  rocks;  while  artificial  objects  and 
monuments  consist  of  marked  lines,  stakes,  roads  and 
similar  matters  marked  or  placed  on  the  ground  by  the 
hand  of  man."  The  boundaries,  so  far  as  they  are  in  dis- 
pute, were  settled  in  the  decree  of  1904  and  cannot  now 
legally  be  varied  by  changes  in  the  ditch  either  by  artificial 
or  natural  means.  This  is  the  rule  in  regard  to  natural 
streams.  Where  either  the  channel  or  bank  of  a  natural 
stream  is  designated  as  the  boundary  of  a  tract  of  land  any 
sudden,  violent  or  visible  change  of  the  stream  does  not 
affect  the  boundary  and  it  remains  where  it  was.  (Collins 
V.  State,  3  Tex.  App.  323;  Bouvier  v.  Stricklett,  40  Neb. 
792;  Degman  v.  Elliott  (Ky.),  8  S.  W.  10;  Macdonald  v. 
Morrill,  154  Mass.  270;  Lynch  v.  Allen,  20  N.  C.  160;  St. 
Louis  V.  Rutz,  138  U.  S.  226 ;  Nebraska  v.  Iowa,  143  U.  S. 
359).  Such  being  the  established  rule  with  reference  to 
visible  changes  in  a  natural  stream,  there  is  much  more 
reason  for  applying  the  principle  upon  which  the  rule  is 
based  to  a  case  where  an  artificial  stream  (a  small  ditch 
like  the  one  in  question  here)  has  been  changed  by  any 
means. 

Points  4,  5,  6  and  7  are  fixed  points  in  the  boundary 
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lines  between  the  parties,  and  this  is  adjudicated  by  the 
decree  of  1904.  The  boundary  between  those  points  desig- 
nated, being  the  south  bank  of  the  auwai,  more  or  less 
curved,  easily  changed  by  accident  or  design,  should  not 
control  courses  and  distances  by  which  the  given  fixed 
points  were  established  in  the  decree  of  1904.  This  ruling 
is  in  harmony  with  that  followed  in  the  case  of  White  v. 
Luning,  93  U.  S.  514,  525,  where  a  fence  was  designated  as 
a  portion  of  a  boundary  but  was  ignored  and  a  call  for 
course  and  distance  followed. 

What  is  said  in  the  majority  opinion  with  reference  to 
surveys  of  meanders  of  streams  and  rights  of  riparian 
owners  upon  streams  and  the  citation  of  authority  upon 
those  points  have  no  application  here,  in  my  opinion,  but 
establish  rules  governing  where  natural  streams,  princi- 
pally navigable  lakes  and  rivers,  such  as  Lake  Michigan 
and  the  Platte  River,  constitute  boundaries  of  a  given 
tra<3t  of  land.  I  cannot  conceive  tiiat  the  meanders  of  a 
small  artificial  ditch,  like  that  in  question  here,  when  fixed 
points  along  it  are  given  as  the  beginning  and  ending  of 
certain  boundary  lines  of  a  tract  of  land  bordering  such 
ditch  fixed  by  solemn  decree,  should  now  be  ignored  as  is 
done  in  the  majority  opinion,  and  the  south  bank  of  the 
small  ditch  regarded  as  the  boundary  line,  regardless  of  the 
fixed  given  points.  In  doing  so  the  land  court  followed  a  rule 
adopted  in  regard  to  the  public  surveys  of  the  United  States 
lands  bordering  on  natural  streams  and  where  the  owners 
of  such  tracts  own  to  the  middle  of  the  channel,  con- 
sequently with  a  small  tract  of  land  they  get  an  island  out 
in  the  stream  much  larger  in  extent  than  the  small*  tract 
of  land  acquired  from  the  government.  The  survey  in  the 
present  case  shows  that  the  fixed  points  in  the  decree  of 
1904,  instead  of  being  at  the  south  edge  or  bank  of  the 
auwai,  as  they  w^ere  in  1904,  are  now  from  one  inch  to  1.7 
feet  south  of  the  south  bank  of  the  auwai  as  it  now  exists. 
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This  shows  conclusively,  to  my  mind,  a  change  or  move- 
ment of  the  south  bank  of  the  auwai,  but  by  such  change 
or  movement  the  respondent  should  not  be  held  to  acquire 
more  land  than  was  adjudged  to  him  in  1904,  and  the 
petitioner,  as  successor  to  Pahu,  should  not  be  adjudged 
to  have  lost  anything  that  he  then  had. 

In  my  opinion  the  decree  appealed  from  should  be  re- 
versed and  the  land  court  should  be  directed  to  treat  points 
4,  5,  6  and  7  as  fixed  points  in  the  boundary  line  between 
the  petitioner  and  respondent,  and  with  directions  to 
establish  the  boundaries  intermediate  the  said  points  as 
they  existed  at  the  date  of  the  decree  of  1904. 


A.  F.  CASSELS  v.  CHARLES  T.  WILDER,  TAX 
ASSESSOR  AND  COLLECTOR  OF  THE  FIRST 
TAXATION  DIVISION  OF  THE  TERRITORY  OF 
HAWAII. 

No.  889. 

Reserved  Question  from  CmcuiT  Judge,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Argued  Novkmbeh  30,  1915.  Decided  December  3,  1915. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Tajcatiok — property   tm  military  reuervatlon. 

Property  on   a   United   States   military   reservation   owned   by 
individuals  is  subject  to  taxation  by  the  Territory. 

opinion  of  THE   COURT   BY   QUARLES,  J. 

The  petitioner,  an  officer  in  the  United  States  army, 
located  at  Schofield  barracks  in  the  city  and  county  of 
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Honolulu,  and  in  the  first  taxation  district,  filed  his  petition 
in  the  circuit  court  of  the  first  circuit  to  obtain  an  injunc- 
tion enjoining  the  respondent,  as  tax  assessor  and  coUector, 
from  collecting  or  attempting  to  /  collect  a  tax  assessed 
against  an  automobile  owned  by  the  petitioner,  and  which, 
as  alleged  in  the  petition,  was  upon  the  United  States  mili- 
tary reservation,  upon  which  said  barracks  are  located,  dur- 
ing the  whole  of  the  day  of  January  1,  1915.  To  the  bill 
the  respondent  filed  a  demurrer  upon  the  ground  that  the 
facts  stated  in  the  biU  of  complaint  do  not  entitle  the  peti- 
tioner to  the  relief  prayed,  nor  to  any  relief,  in  that,  in  addi- 
tion to  other  reasons,  it  does  not  appear  from  the  allegations 
of  said  bill  of  complaint  that  the  said  automobile  is  exempt 
from  taxation  by  the  Territory  of  Hawaii.  The  circuit 
judge,  being  in  doubt  as  to  the  question  of  law  raised  by 
the  demurrer,  has  reserved  to  this  court  the  question,  "Shall 
the  demurrer  be  sustained  on  the  grounds  submitted?" 

The  only  question  is,  whether  or  not  the  automobile  in 
question  is  exempt  from  taxation  by  reason  of  its  being 
upon  a  military  reservation.  It  is  questionable  whether  a 
court  of  equity  may  exercise  jurisdiction  in  a  case  of  this 
kind  inasmuch  as  the  petitioner  might  pay,  under  protest, 
the  tax  claimed  to  be  illegal  and  bring  an  action  at  law  to 
recover  the  amount  so  paid.  But  no  question  of  jurisdic- 
tion has  been  raised  by  either  party,  and  both  parties  being 
anxious  to  have  the  legal  question  involved  determined, 
and  the  public  interest  requiring  a  speedy  determination  of 
the  question,  we  have  concluded  to  decide  the  question 
upon  its  merits.  It  has  been  held  in  this  jurisdiction  that, 
under  some  circumstances,  a  matter  cognizable  at  law,  if 
submitted  by  both  parties,  without  objection,  to  a  court  of 
equity  and  there  decided,  is  binding,  the  parties  being  held 
to  have  waived  the  question  of  jurisdiction  {Kuala  v. 
Kuapahi,  15  Haw.  300;  Hapai  v.  Brown,  21  Haw.  756; 
762-3).    It  has  also  been  held,  in  a  suit  in  equity,  that  a 
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statute  imposing  an  income  tax  was  unconstitutional 
{Campbell  v.  Shaw,  11  Haw.  112.  See  also  Robertson  v. 
Pratt,  13  Haw.  590). 

It  is  contended  on  behalf  of  the  petitioner  that  the  fed- 
eral government  having  exclusive  control  of  the  said  mili- 
tary reservation  that  persons  and  property  thereon  are  not 
within  the  jurisdiction  of  the  Territory  for  the  purposes 
of  taxation.  The  same  question  has  arisen  in  a  number  of 
cases,  while  in  other  cases  questions  of  jurisdiction  of  a 
kindred  nature  have  been  raised  in  both  civil  and  criminal 
cases.  In  Territory  v.  Carter,  19  Haw.  198,  it  was  held  that 
the  territorial  courts  have  jurisdiction  of  misdemeanors 
committed  on  lands  reserved  by  the  United  States  for  naval 
purposes,  citing  in  support  of  the  rule  Territory  v.  Burgess, 
8  Mont.  57  and  Reynolds  v.  People,  1  Colo.  179.  The  same 
rule  was  announced  in  United  States  v.  Bateman,M  Fed. 86, 
where  the  defendant  was  charged  with  an  oflFense  committed 
on  the  Presidio  military  reservation  in  California.  Early 
Wyoming  cases  sustain  the  contention  of  the  petitioner,  but 
these  decisions  have  been  overruled  by  the  Wyoming  court. 
In  Noble  v.  Amoretti,  11  Wyo.  230,  it  was  held  that  an 
Indian  trader,  licensed  by  the  government  to  trade  with 
the  Indians  on  an  Indian  reservation  subject  to  the  juris- 
diction of  the  federal  government,  is  subject  to  the  jurisdic- 
tion of  the  State,  and  his  property  situated  on  the  reserva- 
tion subject  to  taxation.  In  Thomas  v.  Gay,  169  U.  S.  264, 
it  was  held  that  the  legislature  of  Oklahoma  Territory  had 
jurisdiction  to  provide  for  the  taxation  of  property  of 
persons  other  than  Indians  situated  on  Indian  reservations, 
and  that  such  statute  does  not  conflict  with  the  provisions 
of  the  federal  constitution.  This  decision  was  approved  and 
followed  in  Wagoner  v.  Evans,  170  U.  S.  588,  in  Foster  v. 
Pryor,  189  U.  S.  325,  and  in  Catholic  Missions  v.  Missoula 
County,  200  U.  S.  118,  129.  See  also  Gay  v.  Thomas,  5 
Okla.  1,  and  the  same  case  7  Okla.  184.   The  supreme  court 
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of  Arizona  held  in  Territory  v.  Delinquent  Tax  List,  3  Ariz. 
302,  that  private  property  of  persons  other  than  Indians 
upon  an  Indian  reservation  is  subject  to  taxation,  although 
that  of  Indians  is  not. 

Lands  within  Indian  reservations  are  within  the  ex- 
clusive jurisdiction  of  the  federal  government,,  and  persons 
other  than  Indians  cannot  use  such  lands  or  lease  them 
without  permission  from  the  federal  government,  yet  it  has 
been  held  that  the  civil  authorities  of  a  State  or  Territory 
may  execute  process  upon  persons  other  than  Indians  on 
such  reservations,  unless  there  is  some  treaty  provision  ex- 
cluding the  jurisdiction  of  the  State  or  Territory  within 
which  such  reservations  are  located.  See  Langford  v.  Mon- 
teitK  102  U.  S.  145;  Utah  &  N.  R.  Co.  v.  Fisher,  116  U.  S. 
28,  and  a  number  of  later  cases.  The  soUcitor  general,  in 
an  elaborate  and  interesting  opinion,  approved  by  the 
attorney  general,  reported  in  Opinions  of  Attorneys- 
General,  Vol.  26,  pp.  91-99,  has  followed  the  rules  hereto- 
fore mentioned  and  held  that  property  upon  the  Subig  Bay 
naval  reservation  was  not  exclusively  within  the  jurisdic- 
tion of  the  navy  department  of  the  United  States  and  is 
subject  to  taxation  by  the  civil  authorities. 

The  Organic  Act,  Sec.  55,  grants  to  the  Territory  the 
power  to  legislate  upon  all  rightful  subjects  of  legislation, 
including  that  relating  to  taxation  of  person  and  property. 
Section  1236,  R.  L.,  provides  for  the  annual  taxation  of  all 
real  and  personal  property  within  each  taxation  district. 
The  military  reservation,  upon  which  Schofield  barracks 
are  located,  is  within  the  first  taxation  district,  of  which 
the  respondent  is  assessor  and  collector.  We  have  no  ter- 
ritorial statute,  and  Congress  has  passed  none,  to  which  our 
attention  has  been  called,  exempting  automobiles  or  other 
private  property  on  military  reservations  from  taxation. 
Congress  undoubtedly  has  the  power  to  enact  a  statute 
exempting  automobiles  owned  by  persons  in  the  army  from 
taxation,  when  kept  upon  a  military  reservation  in  a  Terri- 
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tory,  but  it  has  not  done  so.  In  the  absence  of  legislation, 
federal  or  territorial,  exempting  the  automobile  in  question 
from  taxation  by  the  Territory  of  Hawaii,  we  hold  that  it 
is  subject  to  taxation  under  the  statutes  of  the  Territory. 

It  follows  from  what  has  been  said  that  the  bill  of  com- 
plaint does  not  state  facts  entitling  the  petitioner  to  the 
relief  asked,  and  therefore  the  question  reserved  is  answered 
in  the  affirmative. 

P.  R,  Bartlett  (Holmes  &  Olson  and  M.  A.  Palen  on  the 
brief)  for  petitioner. 

7.  M.  Stainback,  Attorney  General,  for  the  assessor. 
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AND  AH  SING. 
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Motion  to  Dismiss  Writ  of  Error. 

Aboued  Octobbb  13,  1915.  Decided  December  6,  1915. 

Robertson,  C.J.,  Watson  and  Quarles,  J  J. 


Appeal  and  Error — dismissal  of  writ. 

In  an  action  for  summary  possession,  where  defendants  bring 
error  to  review  the  judgment  of  a  circuit  court  in  plaintiff's 
favor,  the  writ  will  be  dismissed  on  motion  where  it  is  made 
to  appear  that  the  judgment  and  execution  thereon  have  been 
fully  satisfied  before  the  suing  out  of  the  writ. 

Landlord   and   Tenant — summary    possession — execution. 

Judgment  in  plaintiff's  favor  having  been  entered  by  a  circuit 
court  in  an  action  for  summary  possession  execution  thereunder, 
namely,  a  writ  of  possession,  may  issue  at  any  time  thereafter 
unless  stayed  as  provided  by  law. 
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Same — same — jurisdiction. 

In  this  case  held,  that  a  plea  to  the  jurisdiction  of  the  court 
which  purports  to,  but  does  not  in  fact,  allege  that  the  title  to  real 
estate  is  involved,  was  properly  overruled. 

OPINION  OP  THE  COURT  BY  WATSON,  J. 
(Quarles,  J.,  dissenting.) 

The  defendant  in  error  (plaintiff  below)  moves  to  dismiss 
the  writ  of  error  sued  out  by  the  defendants  on  the  ground 
that  the  judgment  and  execution  thereon  are  fully  satisfied. 
The  petition  for  the  writ  was  filed  and  the  writ  issued  on 
September  28,  1915.  The  action  was  one  for  summary  pos- 
session originally  brought  in  the  circuit  court  of  Wailuku, 
Maui.    The  declaration  in  the  district  court  is  as  follows: 

"That  heretofore,  to  wit,  on  the  4th  day  of  November, 
1913,  the  plaintiff  herein  did  demise,  let  and  lease  unto  Ham 
Pong  and  Kong  Kee,  all  of  those  certain  premises  situate 
on  Market  street,  in  Wailuku,  County  of  Maui,  Territory 
of  Hawaii,  being  the  same  premises  conveyed  to  the  said 
Manuel  Silva  Novite  by  W.  T.  Robinson  and  wife,  by  deed 
dated  January  22,  1912,  and  recorded  in  liber  360,  on  pages 
44-46,  the  said  premises  being  more  particularly  described 
in  that  certain  indenture  of  lease  dated  November  4,  1913, 
duly  executed  and  entered  into  by  Manuel  Silva  Novite 
and  Ham  Pong  and  Kong  Kee. 

"That  said  lease  was,  on  the  9th  day  of  January,  1915,  sold 
by  the  sheriff  of  the  county  of  Maui  under  and  by  virtue 
of  an  execution  issued  out  of  the  circuit  court  of  the  second 
circuit.  That  Ham  Pong,  trustee,  and  Ah  Sing  were  the 
purchasers  of  said  lease  at  such  sale  and  went  into  posses- 
sion and  occupation  of  said  premises  and  are  now  in  posses- 
sion and  occupation  thereof. 

"That  the  defendants  as  lessees  aforesaid  promised  and 
agreed  to  abide  by  the  conditions  set  forth  in  said  lease  and 
thereby  promised  to  pay  a  yearly  rental  of  $480.00  payable 
quarterly  in  advance. 

"That  there  is  now  due  and  owing  the  plaintiff  herein 
from  the  defendants  herein  rent  amounting  to  $120.00  pay- 
able in  advance,  same  being  for  the  quarter  beginning 
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January  1,  1915,  as  set  forth  in  the  lease,  a  copy  of  which 
is  attached  hereto  marked  Exhibit  'A.' 

"That  because  of  covenants  broken,  to  wit  the  non-pay-  ' 
ment  of  rent,  defendants  are  now  in  possession  of  said 
premises  and  are  holding  the  same  unlawfully  and  against 
the  rights  of  the  plaintiff. 

"Wherefore  plaintiff  prays  that  the  lease  hereinabove 
mentioned  may  be  cancelled  and  annulled  and  that  defend- 
ants may  be  ousted  from  the  possession  and  occupation  of 
said  premises,  and  that  plaintiff  may  be  restored  to  the 
possession  thereof." 

Defendants*  plea  was  the  general  issue,  and  the  court, 
after  hearing  the  evidence,  rendered  judgment  in  favor  of 
plaintiff  for  the  possession  of  the  premises  and  for  his  costs. 
No  plea  to  the  jurisdiction  was  interposed  in  the  district 
court,  nor  did  it  appear  from  the  evidence  there  introduced 
that  title  to  real  estate  was  involved.  From  this  judgment 
defendants  appealed  to  the  circuit  court,  second  circuit, 
where  the  case  was  heard,  jury  waived.  On  April  20,  1915, 
the  court  filed  its  written  decision  in  favor  of  plaintiff,  and 
the  judgment,  following  the  written  decision  of  the  court, 
was  that  plaintiff  have  immediate  possession  of  the  prem- 
ises, for  his  costs,  and  that  execution  and  writ  of  possession 
issue  accordingly.  Judgment  was  duly  entered  and  filed  on 
April  20,  1915,  and  thereafter  on  the  same  date  execution, 
namely,  a  writ  of  possession  issued.  It  appears  from  the 
return  of  the  officer  indorsed  on  the  writ  that  the  same  was 
executed  on  the  20th  day  of  April,  1915,  by  delivering  to 
the  plaintiff  possession  of  the  premises;  and  it  is  further 
made  to  appear  by  the  certificate  of  Edmund  H.  Hart,  clerk 
of  the  circuit  court  of  the  second  circuit,  filed  in  this  court 
on  October  9,  1915,  that  on  April  28,  1915,  after  the  entry 
of  judgment  and  before  the  writ  of  error  was  sued  out  from 
this  court,  that  defendants  deposited  the  sum  of  $37.30, 
costs  accrued,  in  said  second  circuit  court.  The  plaintiff 
having  been  put  into  possession  of  the  premises  and  the 
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accrued  costs  having  been  paid,  it  is  apparent  that  the 

judgment  has  been  satisfied  and  there  is  nothing  for  which 

execution  might  issue.    Section  2518,  R.  L.  1915,  provides: 

"A  writ  of  error  may  be  had  by  any  party  deeming  him- 
self aggrieved  by  the  decision  of  any  justice,  judge  or  magis- 
trate, or  by  the  decision  of  any  court  except  tihe  supreme 
court,  or  by  the  verdict  of  a  jury,  at  any  time  before 
execution  thereon  is  fully  satisfied,  within  six  months  from 
the  rendition  of  judgment." 

As  will  be  seen,  the  statute  modifies  the  common  law  rule 
to  the  extent  that  the  writ  must  issue  before  the  execution 
has  been  fully  satisfied.  Ting  v.  Born,  21  Haw.  638,  640. 
From  what  has  been  stated  above  it  necessarily  results  that 
if  the  writ  of  possession  was  legally  and  properly  issued  the 
motion  to  dismiss  the  writ  of  error  must  be  granted. 

The  judgment  in  this  case  being  that  of  a  circuit  court, 
execution  thereunder,  i.e.,  the  writ  of  possession,  might 
issue  at  any  time  "unless  stayed  as  provided  by  law."  Sec. 
2441,  R.L.  1915. 

There  is  no  merit  in  the  contention  of  counsel  for  plain- 
tiffs in  error  that  the  plea  entitled  "Plea  to  the  Jurisdic- 
tion," interposed  by  defendant  Ah  Sing  in  the  circuit  court, 
should  have  been  sustained.  The  so-called  plea  to  the  juris- 
diction is  as  follows : 

"Comes  now.  Ah  Sing,  one  of  the  above  named  defend- 
ants by  Eugene  Murphy,  his  attorney,  and  says  that  the 
above  entitled  court  ought  not  to  take  cognizance  of  this 
action  for  the  reason  that  at  the  commencement  of  said 
action  and  ever  since  thereof  this  defendant  is  in  possession 
of  the  premises  described  in  the  complaint  herein,  not  as 
alleged  by  the  plaintiff  under  a  lease  from  plaintiff  to  Ham 
Pong  and  others,  but  by  virtue  of  a  judicial  sale  of  the 
said  premises  of  all  the  right,  title  and  interest  in  the  said 
premises  of  the  Hop  Sing  Company,  a  copartnership,  duly 
registered ;  that  defendant  is  not  and  never  has  been  tenant 
as  alleged  in  the  complaint  herein.  That  defendant  is  in 
possession  of  the  premises  described  in  the  complaint  herein 
as  successor  in  interest,  by  mesne  conveyances,  of  all  the 
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right,  title  and  interest  of  the  Hop  Sing  Company,  a  co- 
partnership, in  and  to  the  said  premises.  That  therefore 
the  defendant.  Ah  Sing,  is  the  owner  of  all  the  right,  title 
and  interest  of  the  said  Hop  Sing  Company,  a  copartner- 
ship, in  and  to  the  said  premises  described  in  the  complaint 
herein.  That  the  defendant  is  not  the  tenant  under  any 
other  leasehold." 

Presumably  an  affidavit  by  the  defendant  Ah  Sing 
accompanied  this  so-called  plea  in  the  circuit  court,  but  the 
purported  copy  of  such  affidavit,  as  the  same  appears  in 
the  record  before  us,  is  not  subscribed  by  said  defendant 
Ah  Sing  or  any  person  whomsoever.  For  the  purposes  of 
this  appeal,  however,  we  will  assume  that  the  affidavit  was 
duly  subscribed.    The  affidavit  is  as  follows: 

"Territory  of  Hawaii,     ) 
"County  of  Maui.  )      ^• 

"Ah  Sing  of  full  age  being  duly  sworn  on  his  oath  accord- 
ing to  law  deposes  and  says  that  he  is  one  of  the  defendants 
above  named  that  he  has  read  the  foregoing  plea  to  the 
jurisdiction  of  this  court ;  that  he  knows  the  contents  there- 
of and  the  same  are  true.  Deponent  further  states  that  he 
files  this  plea  in  his  own  behalf  for  the  reason  that  the  said 
defendant  Ham  Pong  herewith  joined  with  him  is  not  in 
possession  of  the  said  lands  described  in  the  complaint 
herein ;  and  is  not  in  any  manner  connected  with  deponent ; 
nor  has  the  said  Ham  Pong,  as  trustee,  or  otherwise  any 
interest  or  possession  in  common  with  deponent,  in  the 
lands  in  the  complaint  herein  named. 

"Subscribed  and  sworn  to  before  me  this 
19th  day  of  April,  A.  D.  1915. 
"Eugene  Murphy  (Seal) 
"Notary  Public,  Second  Circuit, 
"Territory  of  Hawaii." 

Rule  15  of  this  court,  under  the  title,  "Defense  of  Title 
in  District  Courts,"  provides: 

"Whenever,  in  the  district  court,  in  defense  of  an  action 
of  trespass,  or  a  suit  for  the  summary  possession  of  land,  or 
any  other  action,  the  defendant  shall  plead  to  the  jurisdic- 
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tion  in  effect  that  the  suit  is  a  real  action,  or  one  in  which 
the  title  to  real  estate  is  involved,  such  plea  shall  not  be 
received  by  the  court,  unless  accompanied  by  an  affidavit 
of  the  defendant,  setting  forth  the  source,  nature  and  extent 
of  the  title  claimed  by  defendant  to  the  land  in  question, 
and  such  further  particulars  as  shall  fully  apprise  the  court 
of  the  nature  of  defendant's  claim." 

The  reasons  for  the  promulgation  of  this  rule  are  suc- 
cinctly stated  in  the  opinion  of  this  court  in  Brown  v. 
Koloa  S.  Co.,  12  Haw.  409,  411,  412,  where  it  is  said: 

"In  Ward  v.  Kamanaoulu,  9  Haw.  619,  in  an  action  of 
trespass  gibare  clausum  fregit,  the  court  held  that  a  plea  of 
title  in  defendant  without  adducing  evidence  to  sustain  it, 
was  sufficient  to  oust  the  district  magistrate  of  his  jurisdic- 
tion, there  being  no  statute  or  rule  requiring  more.  That  a 
remedy  might  have  to  be  provided  was  thought  of  in  1879, 
where  the  court  remark  in  Coney  v.  Manele,  4  Haw.  157,  'if 
dishonest  pleas  should  be  set  up  by  defendants  undoubtedly 
effectual  means  will  be  found  to  obviate  the  effects  of  such 
dishonesty.'  A  rule  will  be  made  to  apply  to  future  cases.' 
This  case  was  decided  February  25,  1895,  and  on  March  1, 
1895,  the  supreme  court  rule  or  order  to  the  district  magis- 
trates was  made." 

Rule  15  of  this  court  is  only  applicable  in  district  courts, 
but  even  under  the  practice  prevailing  in  those  courts  the 
affidavit  above  quoted  is  clearly  insufficient  under  the  rul- 
ing of  this  court  in  Coerper  v.  Gouveia,  21  Haw.  270,  272. 

As  has  been  stated,  the  jurisdiction  of  the  district  court 
was  not  questioned,  nor  did  it  appear  from  the  evidence  in 
that  court  that  the  title  to  real  estate  was  involved.  From 
an  inspection  of  the  plea  and  the  accompanying  affidavit 
filed  in  the  circuit  court  it  will  be  seen  that  defendant  Ah 
Sing  admits  being  in  possession  of  the  premises  described 
in  the  complaint,  but  alleges  that  he  is  in  possession  "as 
successor  in  interest  by  mesne  conveyances  of  all  the 
right,  title  and  interest  of  the  Hop  Sing  Company,  a  co- 
partnership," etc.  What  interest  the  Hop  Sing  Company 
claimed  or  possessed  is  not  stated,  nor  does  it  appear  that. 
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said  company,  or  the  defendants  under  them,  had  or 
claimed  any  interest  or  title  adverse  to  the  plaintiff.  Neither 
the  plea  nor  the  affidavit  shows  that  the  title  to  real  estate 
was  in  any  wise  involved.  In  fact,  the  plea  is  a  mere  ampli- 
fication of  the  allegation  contained  in  the  declaration  ''that 
said  lease  was,  on  the  9th  day  of  January,  1915,  sold  by 
the  sheriff  of  the  County  of  Maui  under  and  by  virtue  of 
an  execution  issued  out  of  the  circuit  court  of  the  second 
circuit.  That  Ham  Pong,  trustee,  and  Ah  Sing  were  the 
purchasers  of  said  lease  at  such  sale  and  went  into  the 
possession  and  occupation  of  said  premises  and  are  now  in 
possession  and  occupation  thereof." 

Conceding  the  correctness  of  the  rule  contended  for  by 
counsel  for  plaintiffs  in  error,  that  the  question  of  jurisdic- 
tion naay  be  raised  at  any  time,  and  that  if  the  district 
court  had  no  jurisdiction  the  circuit  court  on  appeal  would 
have  none,  we  are  of  the  opinion  that  the  circuit  court  was 
not  ousted  of  jurisdiction  by  the  filing  in  that  court  of  the 
plea  and  affidavit  above  set  out,  but  might  properly  pro- 
ceed, as  it  did,  to  hear  evidence  and  determine  whether  the 
title  was  actually  in  question.  The  circuit  court  found 
from  the  evidence  that  the  relation  of  landlord  and  tenant 
existed,  and  the  plea  was  properly  overruled. 

It  follows  from  what  has  been  said  that  in  our  opinion 
the  motion  to  dismiss  the  writ  of  error  should  be  granted, 
and  it  is  so  ordered. 

D.  H.  Case  and  E.  Vincent  for  the  motion. 

E.  Murphy  contra. 

DISSENTING  OPINION  OP  QUARLES,  J. 

In  my  opinion,  on  an  appeal  in  a  summary  possession 
case  from  a  district  court  to  the  circuit  court,  the  case  being 
tried  de  novo,  the  position  of  the  parties  is  not  changed  and 
any  step  which  could  properly  be  taken  in  the  district  court 
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by  the  defendant  can  be  taken  in  the  circuit  court.  In  mj' 
opinion  the  plea  to  the  jurisdiction,  filed  by  the  defendant 
in  this  case  in  the  circuit  court,  ousted  that  court  of  juris- 
diction. Where  the  district  court  had  no  jurisdiction,  the 
circuit  court  on  appeal  has  none.  This  rule  was  decided  in 
Lewers  &  Cooke  v.  Redhouse,  14  Haw.  290,  the  court  at 
page  294  saying :  "This  being  a  question  of  jurisdiction  over 
the  subject  matter,  it  may  be  raised  in  this  court  on  appeal, 
even  though  the  record  of  the  district  court  does  not  show 
that  it  was  raised  there  except  in  the  notice  of  appeal  filed 
after  judgment  was  rendered,"  citing  Tong  On  v.  Tai  Kee, 
11  Haw.  424;  Wedgewood  v.  Parr,  112  Iowa  514.  See  also 
The  King  v.  Ikeole,  4  Haw.  413;  Roy  v.  Scott,  17  Haw.  598. 

In  Tong  On  v.  Tai  Kee,  11  Haw.  424,  plaintiff  sued  in  the 
district  court  for  specific  performance  of  a  contract.  The 
case  was  appealed  to  the  circuit  court  where  plaintiff  ob- 
tained judgment.  The  case  was  then  appealed  to  the 
supreme  court  which  held  that  the  district  court  having  no 
jurisdiction  the  circuit  court  acquired  none.  At  page  427 
the  court  said:  "No  plea  to  the  jurisdiction  was  made  be- 
low, and  court  and  counsel  proceeded  with  the  case  as  if 
law  had  cognizance.  But  parties  cannot  by  waiver  confer 
jurisdiction  over  the  subject  matter  upon  the  court.  Kona 
Coffee  Co,  v.  Circuit  Court,  10  Haw.  572."  In  Jardin  v. 
Madeiros,  9  Haw.  503,  it  was  held  that  a  plea  of  former 
adjudication  could  be  made  in  the  circuit  court  on  appeal 
although  not  made  in  the  district  court.  In  Ward  v. 
KamanaoulUy  9  Haw.  619,  it  was  held  that  a  plea  of  title  in 
the  defendant  in  a  case  of  trespass  quare  clausum  fregit 
ousts  the  court  of  jurisdiction  without  the  introduction  of 
evidence,  and  this  ruling  was  followed  in  Brown  v.  Koloa 
Sug,  Co.,  12  Haw.  409. 

The  court  has  jurisdiction  m  cases  of  summary  proceed- 
ing  to  recover  possession  of  land  "only  when  the  relation  of 
landlord    and    tenant    confessedly    exists"    (Kaaihue    v. 
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Crabbe,  3  Haw.  776;  Coney  v.  Manele,  4  Haw.  154;  Har- 
rison V.  McCandless,  22  Haw.  129). 

In  my  opinion  the  appeal  to  the  circuit  court  vested  it 
with  such  jurisdiction  only  as  the  district  court  possessed 
and  is  tantamount  to  the  granting  of  a  new  trial  of  a 
district  court  case  in  the  circuit  court.  Under  the  authorities 
stated  the  plea,  which  should  have  been,  but  was  not,  made 
in  the  district  court,  may  yet  be  made  in  the  circuit  court. 
Our  statute  (R.  L.  Sec.  2297)  withholds  jurisdiction  from 
district  courts  in  all  cases  wherein  the  title  to  land  is  in- 
volved. 

In  Coerper  v,  Gouveia,  21  Haw.  270,  the  court  at  page 
273  said:  "In  an  action  for  summary  possession,  even 
though  the  evidence  offered  in  defense  may  bring  the  title 
to  the  premises  in  question,  it  does  not  necessarily  follow 
that  such  evidence  is,  for  that  reason  alone,  inadmissible. 
However,  as  section  1662,  R.  L.  provides  that  district  courts 
*shall  not  have  cognizance  of  *  *  *  actions  in  which 
the  title  to  real  estate  shall  come  in  question,'  the  jurisdic- 
tion of  the  court  ceases  the  instant  it  is  discovered  that  'the  I 
title  to  real  estate'  has  come  in  question.  The  question  of 
title  is  generally  presented  by  plea  and  aflSdavit  before  the 
trial  begins,  as  the  defendant  attempted  to  do  in  this  case, 
but  the  fact  may  afterwards  be  disclosed  on  the  trial  of  the 
case  by  the  evidence  introduced.  It  is  immaterial,  how- 
ever, at  what  stage  of  the  proceedings  the  fact  is  disclosed, 
for  at  that  instant  the  proceedings  must  be  arrested,  be- 
cause the  court  is  then  without  jurisdiction  to  proceed  fur- 
ther in  the  case.  Parker  v.  Bussell,  3  Blackf.  (Ind.)  411, 
415;  12  Ency.  PI.  &  Pr.  675,  676,  677,  679;  11  Cyc.  699, 
701." 

In  my  opinion  the  plea  to  the  jurisdiction  filed  was  suffi- 
cient and  put  in  issue  the  fact  of  the  relation  of  landlord 
and  tenant  between  plaintiff  and  defendants,  as  well  as  the 
fact  that  the  defendant  Ah  Sing  was  claiming  title  to  the 
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premises  in  dispute  under  purchase  at  judicial  sale  of  the 
claim  of  Hop  Sing  Company.  I  do  not  understand  rule  15 
of  this  court  to  require  that  the  plaintiff  shall  in  an  affidavit 
accompanying  his  plea  to  the  jurisdiction  of  the  court  de- 
raign  his  title  back  to  the  government.  I  think  there  is 
enough  in  the  plea  to  show  that  the  issue  of  title  was  raised, 
and  under  the  statute,  irrespective  of  court  rule,  jurisdic- 
tion was  ousted. 

In  my  opinion  there  is  no  doubt  but  what  the  plea  to  the 
jurisdiction  filed  in  the  circuit  court  was  properly  filed  there 
and  ousted  the  court  of  jurisdiction  in  this  case,  for  which 
reason  it  would  follow  that  the  judgment  was  void,  and 

therefore  the  motion  to  dismiss  the  writ  should  be  over- 
ruled. 


M.  A.  MARTIN  v.  A.  A.  WILSON. 

No.  858. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Argued  Novsmbeb  29,  1915.  Decided  December  6,  1915. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Appeal  and  Error — exceptions — order  granting  new  trial. 

For  the  purpose  of  exceptions  an  order  granting  a  new  trial  is 
regarded  as  a  final  order. 
Same — statement  of  case — briefs. 

A  summary  of  the  evidence  contained  in  the  appellant's  brief 
which  is  not  controverted  by  the  appellee  may  be  adopted  by  the 
court  as  being  a  fair  statement  of  the  case. 
New  Trial — verdict — sufficiency  of  evidence. 

A  circuit  judge  should  not  grant  a  new  trial  on  the  ground 
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merely  that  a  verdict  for  the  defendant  was  against  the  weight 
of  the  evidence  where  It  cannot  be  said  that  there  was  no  sub- 
stantial evidence  to  support  it 

Master  awd  Sxbvant — negligence — omia^on    of    precautions    to    pre- 
vent <iccident. 

The  true  question  for  the  Jury  is  not  whether  the  master  could 
have  done  something  to  prevent  an  injury  to  his  servant,  but 
whether  he  omitted  any  precaution  which  a  prudent  and  careful 
man  would  or  ought  to  have  taken. 

Neglioetyce — primarily  qtiestion  for  jury. 

The  question  of  negligence  is  primarily  one  for  the  Jury  under 
proper  instructions,  and  becomes  a  matter  of  law  for  the  court 
only  where  there  is  no  conflict  in  the  evidence  and  but  one  infer- 
ence can  reasonably.be  drawn  from  the  facts. 

Trial — verdict — instructions. 

A  verdict  cannot  be  said  to  be  contrary  to  law  because  the  Jury 
supposedly  overlooked  certain  instructions  in  a  case  where  vary- 
ing instructions  were  given  to  meet  the  facts  as  the  Jury  might 
find  them.  It  will  be  assumed  that  the  Jury  found  the  facts  to 
have  been  as  contended  for  by  the  successful  party. 

OPINION  OF  THE  COURT  BY  ROBERTSON.  C.J. 

This  case  comes  to  this  court  on  a  bill  of  exceptions  of 
the  defendant  allowed  by  the  circuit  judge  as  an  inter- 
locutory bill.  Thirty-seven  exceptions  were  incorporated  in 
the  bill,  thirty-four  of  which  were  to  instructions  given  to 
the  jury,  one  to  the  denial  of  a  motion  for  a  nonsuit,  one  to 
the  refusal  to  direct  a  verdict  for  the  defendant,  and  one  to 
the  granting  of  plaintiff's  motion  for  a  new  trial.  The  jury 
having  returned  a  verdict  for  the  defendant  the  last  excep- 
tion is  the  only  one  which  demands  the  attention  of  this 
court,  and  as,  under  the  practice  in  this  jurisdiction  an  order 
granting  a  new  trial  is,  for  the  purpose  of  an  exception,  a 
final  order,  the  allowance  by  the  circuit  judge  was  not  re- 
quired. 

The  plaintiff,  a  laborer  in  the  employ  of  the  defendant, 
claimed  damages  against  the  defendant,  a  contractor,  for 
personal  injuries  sustained  by  him  in  the  course  of  his  em- 
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ployment  in  the  construction  of  a  certain  stone  wall  and  by 

reason  of  the  alleged  negligence  of  the  defendant  in  failing 

to  provide  him  a  safe  place  in  which  to  work. 

The  time,  place,  circumstances  of  the  occurrence  and 

nature  of  the  injuries  sustained  were  alleged  in  the  second 

paragraph  of  the  plaintiff's  complaint  as  follows: 

"That  on  the  27th  day  of  October,  1913,  at  Kapiki  Gulch, 
District  of  Makawao,  County  of  Maui,  Territory  of  Hawaii, 
the  defendant  aforesaid  was  building  and  constructing  a 
stone  wall  for  the  purpose  of  a  retaining  wall  along  the  bank 
of  Kapiki  Gulch  and  on  said  date  and  prior  thereto,  plain- 
tiff was  employed  and  engaged  in  working  for  the  defendant 
as  a  day  laborer,  the  plaintiff's  duties,  being  under  his  said 
employment,  to  deliver  and  assist  in  delivering  to  the  stone 
masons  and  builders  of  said  wall  material  for  the  purpose  of 
constructing  the  same;  and  at  the  time  of  injuries  to 
plaintiff  hereinafter  complained  of,  he  was  actually  engaged 
in  such  services  under  his  contract  with  the  defendant,  and 
as  a  part  of  his  duties  as  such  servant  to  the  defendant. 
Said  retaining  wall  had,  on  the  date  hereinabove  named, 
been  constructed  to  a  height  of  about  30  feet  and  plaintiff 
was  then  and  there  on  the  top  of  said  retaining  wall  per- 
forming his  duties  as  such  laborer  in  rolling  and  moving 
large  stones  to  be  placed  in  the  wall  for  the  purpose  of 
further  construction  thereof.  Plaintiff  was  acting  in  the  line 
of  his  duties  under  his  said  contract  and  by  order  of  the 
defendant  and  was  at  that  time  and  place  in  the  exercise  of 
ordinary  care  and  caution.  When,  without  plaintiff's  fault, 
said  wall  on  which  he  was  working  collapsed  and  fell,  there- 
by throwing  plaintiff  violently  to  the  ground,  a  distance  of 
about  30  feet  and  in  falling,  he  was  caught  under  some  of 
the  material  of  the  wall,  namely  large  pieces  of  stone  and 
was  thereby  crushed,  bruised,  lacerated  and  wounded  in 
such  manner  as  that  he  was  then  and  is  now,  as  a  result  of 
said  fall,  permanently  injured.  Plaintiff's  injuries  so  re- 
ceived consisted  of  cuts,  bruises  and  laceration  in  and  on 
various  parts  of  his  body,  but  his  most  severe  and  per- 
manent injuries  were  to  his  left  leg,  both  above  and  below 
his  knee;  plaintiff's  leg  being  caught  under  the  falling  stone 
and  debris,  was  torn,  crushed  and  lacerated  to  such  an  ex- 
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tent  that  he  was  thereby  permanently  disabled.  From  said 
injuries,  he  has  suffered  great  pain  and  mental  anguish 
and  from  the  same  he  still  suffers  in  like  manner.  The 
flesh  and  muscles  were  torn  from  the  bone  of  his  leg  and 
were  otherwise  injured  to  such  an  extent  that  plaintiff  was 
compelled  to  be  taken  to  a  hospital  for  treatment,  where 
he  has  remained  constantly  from  that  time  up  to  this  date 
and  where  he  will  be  compelled  to  remain  for  an  indefinite 
period  for  treatment  of  his  injuries  that  he  received  as  here- 
inabove indicated.  Plaintiff  has  been  compelled  to  spend 
large  sums  of  money  on  hospital  fees,  doctor's  bills,  nursing 
and  medical  bills;  has  been  deprived  and  is  permanently 
deprived  of  his  means  of  earning  a  living  for  himself  and 
family  by  reason  of  the  injuries  hereinabove  described. 
Plaintiff  will  not  only  be  permanently  injured;  but  his 
physical  condition  from  the  injuries  received  in  said  acci- 
dent are  such  as  that  he  will  probably  not  be  able  to  leave 
the  hospital  and  will  certainly  never  be  able  to  engage  in 
his  former  pursuits  and  labor,  whereby  he  did  earn  and 
otherwise  be  able  to  earn  a  living  for  himself  and  family. 
Plaintiff  was  thereby  and  is  totally  disabled  to  do  any  kind 
of  work  or  labor." 

The  facts  so  set  forth  were  substantially  proved  by  un- 
contradicted evidence. 

The  alleged  negligence  of  the  defendant  was  set  forth  in. 

the  third  paragraph  of  the  plaintiff's  complaint  as  follows: 

"At  the  time  of  the  injuries  hereinabove  complained  of, 
plaintiff  was  in  the  exercise  of  ordinary  care  and  caution. 
He  was  without  fault  in  that  he  was  performing  his  duties 
carefully  and  faithfully  under  the  contract  by  and  between 
himself  and  the  defendant.  The  collapse  and  falling  of  said 
wall  was  due  to  the  negligence  and  lack  of  care  and  skill  on 
the  part  of  the  defendant  in  this  that  it  was  the  duty  of 
the  defendant  to  provide  a  safe  place  for  plaintiff  to  work 
and  the  defendant  knew  or  could  have  known  by  the  use  of 
ordinary  care,  skill  and  observation,  that  the  place  pro- 
vided plaintiff  to  work  on  said  wall  was  unsafe  and  danger- 
ous and  this  was  not  known  to  plaintiff  nor  could 
have  been  known  to  him  by  the  use  of  ordinary  care  and 
observation.  It  was  the  duty  of  the  defendant  to  have 
secured  said  wall  from  falling  and  collapsing  by  bracing 
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the  same  with  earth  and  other  material  as  the  same  was 
being  constructed,  but  this  duty  of  the  defendant  was 
neglected  by  him,  and  by  reason  of  the  failure  of  de- 
fendant to  perform  this  duty,  the  wall  was  made  insecure 
and  unsafe ;  and  on  account  of  this  failure  of  the  defendant 
to  perform  his  duty  to  the  laborers  on  said  wall  and  par- 
ticularly to  plaintiff,  the  wall  collapsed  and  fell  and  plaintiff 
was  injured  as  hereinabove  set  out  and  described." 

The  evidence  in  the  case  is  thus  summarized  in  the 

brief  for  the  defendant,  and  as  no  defect  therein  has  been 

pointed  out  by  counsel  for  the  plaintiff,  it  is  adopted  as  a 

fair  statement  of  the  circumstances  under  which  the  injury 

occurred.   The  testimony  for  the  plaintiff  tended  to  show: 

"That  on  October  27,  1913,  the  plaintiff  was  working  at 
Kakipi  Gulch,  Maui;  that  at  that  time  plaintiff  was  injured 
by  the  giving  way  of  a  wall  upon  which  he  was  at  work ;  at 
that  time  the  defendant,  A.  A.  Wilson,  haa  a  contract  to 
build  a  road  for  the  Loan  Fund  Commissioners,  across  Ka- 
kipi Gulch,  Maui ;  the  road  was  being  constructed  by  build- 
ing two  dry  rubble  retaining  walls  for  the  purpose  of  holding 
a  fill  which  would  constitute  the  roadway.  The  plaintiff  had 
been  working  upon  the  mauka  of  the  two  walls  from  some 
time  in  July  until  he  was  injured  in  October.  He  was  a 
member  of  a  gang  of  three  or  four  who  were  building  the 
wall.  His  job  was  to  lay  and  place  the  stones  in  the  wall, 
which  job  included  helping  to  roll  the  stones  or  to  bring 
stones  to  the  wall.  Martin,  the  plaintiff,  was  really  making 
the  wall.  At  the  time  plaintiff  was  injured  the  height  of 
the  mauka  wall  is  placed  by  guesses  of  plaintiff's  witnesses 
at  18  or  19  feet  to  25  or  30  feet  at  the  place  where  the  wall 
gave  way.  The  break  occurred  40-45  feet  from  the  bridge 
end  of  the  wall.  The  cross-section  of  the  wall  at  such  a 
point  as  shown  by  the  specifications  would  fix  the  height 
of  the  wall  at  12-13  feet  at  the  time  of  the  accident.  A 
narrow  gauge  car  track  was  laid  along  the  top  of  the  in- 
complete wall  at  this  time  which  would  fix  the  width  of  the 
top  of  the  wall  at  this  point  at  5  to  7  feet.  The  plaintiff 
started  work  at  the  gulch  before  Christmas,  1912.  He  had 
worked  on  road  building  before.  He  alleges  that  he  was 
laid  off  for  about  two  months.    This  was  probably  during 
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May  and  June.  When  he  returned  to  the  job  he  went  right 
to  work  building  wall.  He  recognized  the  risk  of  building 
this  wall.  In  building  the  wall  the  laborers  had  hammers 
with  which  to  chip  off  uneven  comers,  fit  them  into  place 
and  test  their  hardness.  The  work  was  of  such  a  nature 
that  a  man  of  ordinary  sense  or  judgment  could  perform  it. 
When  work  was  first  begun  on  wail,  rocks  were  brought 
from  top  of  gulch.  The  wall  in  question  was  built  with  a 
batter  or  slope  on  the  outside  and  vertical  on  the  inside. 
When  plaintiff  went  to  work  on  the  wall,  he  alleges  that  it 
had  already  been  built  up  to  about  one-half  of  its  height  at 
the  time  of  the  accident.  The  plaintiff  also  alleges  that  he 
helped  start  that  part  of  the  wall  40  to  45  feet  fronithe 
bridge  end.  His  other  witnesses  put  the  place  of  the  accident 
at  40  to  45  feet  from  the  bridge  end.  The  wall  was  not 
built  straight  up  in  reference  to  its  cross-section  but  was 
begun  in  slanting  benches.  The  part  of  the  wall  on  which 
plaintiff  was  working  on  October  27,  1913,  slid  or  sunk  in- 
wards. A  scoop  shaped  portion  of  the  wall  slid  inwards. 
A  higher  portion  of  the  wall  than  that  which  fell  was  left 
standing  after  the  accident.  (There  is  a  conflict  in  the 
plaintiff's  evidence  as  to  how  much  of  the  inside  of  the  wall 
was  left  standing  after  the  accident.  Plaintiff,  himself, 
alleges  he  couldn't  see.  One  witness  alleges  it  fell  to 
within  two  feet  of  the  ground  on  the  inside  and  eight  feet  on 
the  outside  of  the  wall.  Another  alleges  that  most  of  the 
outside  of  the  wall  stood  up  and  enough  of  the  rest  to  make 
the  wall  about  eight  feet  wide  at  the  top  of  the  break  and 
about  half  of  the  wall  was  still  standing.)  Plaintiff  rolled 
down  with  the  sinking  wall  and  was  injured  by  a  large 
stone  which  fell  on  his  leg.  A  fellow  laborer  whose  ankle 
and  back  had  been  hurt  in  the  accident  lifted  the  stone 
from  the  plaintiff's  leg.  The  plaintiff  was  then  cared  for 
and  as  soon  as  possible  taken  to  the  nearest  hospital  for 
treatment.  At  the  time  of  the  accident  the  makai  wall 
which  was  to  help  retain  the  fill  for  the  road  was  not  very 
hic;h.  less  than  one-half  of  the  height  of  the  mauka  wall 
which  fell." 

The  testimony  adduced  by  defendant  tended  to  show : 

"That  the  men  in  charge  of  the  construction  work  re- 
ferred to  in  the  evidence  of  plaintiff,  were  all  competent 
men,  having  had  considerable  experience  in  the  matter  of 
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road  construction  and  the  building  of  dry  rubble  retaining 
walls.  The  experience  of  Mr.  Howell,  who  had  general 
oversight  over  the  job  as  partner  of  defendant,  A.  A. 
Wilson,  is  shown  on  pages  189,  190,  207  and  208  of  the 
transcript  of  evidence.  Mr.  Brune  was  in  charge  as  super- 
vising engineer  for  the  loan  fund  commission  under  whom 
the  contract  for  building  the  road  was  let.  Mr.  Hutchins 
was  foreman  of  the  job  and  a  man  of  experience  in  this  line 
of  work.  Mr.  Lada,  general  eflSciency  man,  resident  at 
the  construction  camp,  was  a  man  of  considerable  training 
and  ability  in  engineering  work.  The  building  of  the  wall 
in  question  was  inspected  frequently.  Mr.  Howell  and  Mr. 
Brune  inspected  at  least  once  or  twice  a  week  prior  to  the 
accident.  Mr.  Hutchins,  the  foreman  in  charge  of  the  work, 
inspected  the  work  of  the  laborers  upon  the  wall  several 
times  each  day.  Mr.  Lada  was  on  the  wall  about  twice 
every  day  for  the  purpose  of  measuring  the  same  and  keep- 
ing unit  costs  in  the  construction  of  the  same.  Mr.  Wilson, 
the  defendant,  examined  the  wall  in  person  and  carefully 
at  least  once  a  month.  The  wall  was  frequently  relaid  when 
not  built  to  the  satisfaction  of  those  inspecting  it.  The 
construction  being  undertaken  at  the  Kakipi  Gulch  ex- 
tended over  a  distance  of  from  one-half  to  one  mile  and 
was  under  the  personal  charge  of  Mr.  Hutchins,  the  fore- 
man. Mr.  Hutchins  had  three  foremen  under  him  on  the 
whole  job.  Frequent  instructions  were  given  as  to  the 
method  and  manner  of  building  the  dry  rubble  retaining 
wall  in  question;  to  the  foreman,  Mr.  Hutchins;  to  the 
foreman  in  the  presence  of  plaintiflF;  to  the  men  en- 
gaged in  building  the  wall  including  the  plaintiff.  (The 
plaintiff  denied  that  any  instructions  were  ever  given  to 
him.)  The  plaintiff  himself  worked  on  the  wall  during  part 
of  June,  all  of  July,  August,  September  and  October,  1913. 
Plaintiff  started  his  experiences  at  the  gulch  as  a  wall 
builder  in  February,  1913.  Plaintiff  represented  himself  to 
Mr.  Hutchins  as  a  stone  wall  builder.  (This  was  denied  by 
the  plaintiff.)  Plaintiff  showed  by  his  workmanship  on  the 
wall  that  he  knew  how  to  lay  stone  in  constructing  a  stone 
wall.  Immediately  after  the  accident  and  while  waiting  for 
the  ambulance,  the  plaintiff  laid  the  blame  for  the  accident 
on  the  poor  work  of  his  fellow  workmen.    (This  was  denied 
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by  the  plaintiff.)  The  height  of  the  mauka  wall  at  the  place 
where  the  break  occurred  and  before  the  accident  was 
placed  at  fourteen  to  sixteen  feet.  After  the  accident  one- 
half  of  the  original  height  of  the  place  of  the  break  still 
remained  standing  being  about  seven  to  eight  feet  on  the 
outside  and  about  six  feet  on  the  inside  of  the  break.  The 
break  occurred  forty  to  fifty  feet  from  the  bridge  end  of  the 
wall.  The  highest  point  of  the  wall  which  had  been  built 
prior  to  the  accident  did  not  fall.  In  the  first  part  of  July, 
1913,  no  part  of  the  wall  had  been  built  at  or  about  the 
place  where  the  accident  later  occurred.  Plaintiff  was  a 
wall  builder  upon  the  mauka  wall  at  the  time.  The  wall 
was  constructed  from  the  bridge  end  backward,  stone 
being  brought  to  the  builders  by  a  portable  track  laid  up)on 
the  ground  and  wall.  The  stones  were  laid  in  bond,  that  is 
with  over-lapping  joints.  Stones  were  well  scabbled.  They 
were  well  bonded.  Hard  stones  were  used  in  the  wall.  The 
difference  between  hard  and  soft  stones  is  easily  differenti- 
ated by  lifting  them  or  by  tapping  them  with  a  hanmier, 
and  by  the  ordinary  common  sense  of  the  stone  layer.  The 
wall  was  about  nine  feet  at  the  base  at  the  place  of  the 
accident,  sloped  on  the  outside  three  inches  to  a  foot  in 
height  and  was  vertical  on  the  inside.  Long  stones  were  laid 
at  frequent  intervals  transversely  through  the  wall  and  well 
bonded,  the  maximum  stone  being  under  five  and  one-half 
feet.  The  phrase  'long  stones  stretching  through  the  wall'  is 
to  a  practical  engineer  a  somewhat  technical  phrase,  indi- 
cating the  direction  of  placing  long  stones  and  a  continua- 
tion through  the  wall  by  bonding  and  lapping  such  stones. 
(The  evidence  on  this  point  was  elicited  by  the  counsel  for 
the  plaintiff  himself.  The  court  refused  to  allow  the  counsel 
for  the  defendant  to  go  into  this  matter,  cutting  off  ques- 
tioning as  to  binding  of  stones.)  Definite  instructions  were 
given  from  time  to  time  by  Mr.  Howell  to  build  the  wall 
with  ample  dimensions.  The  slopes  for  building  and  con- 
structing the  wall  were  carefully  laid  out  from  time  to  time 
by  means  of  plumb  lines  and  bamboo  poles  by  the  foreman, 
Mr.  Hutchins,  and  by  Mr.  Brune,  the  supervising  engineer. 
The  specifications  for  the  wall  in  question  called  for  a  base 
of  between  7%  feet  to  8  feet,  a  vertical  face  on  the  inside, 
a  slope  on  the  outside  of  3  inches  inward  for  every  rise  of  a 
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foot  in  height,  when  completed  of  22  feet,  making  the  wall 
two  feet  wide  at  the  top  when  completed.  Practically  the 
wall  was  about  nine  feet  wide  at  the  base  at  the  place  of 
the  accident.  After  the  accident  and  after  the  debris  had 
been  cleared  away  the  method  of  construction  went  on  the 
same  as  before  the  accident,  the  walls  being  nearly  complete 
before  any  appreciable  fill  was  put  in.  (This  is  questioned 
by  a  witness  for  the  plaintiff.)  The  wall  in  question  was 
built  as  a  retaining  waU,  which  is  a  wall  designed  to  hold 
a  fill.  Such  a  wall  should  be  self-supporting.  Ih  the  con- 
struction of  such  a  wall  a  fill  between  two  retaining  walls 
is  not  necessary  for  the  purpose  of  holding  up  the  wall. 
(A  retaining  wall,  is  compared  with  other  kinds  of  walls  and 
defined  by  some  of  the  witnesses.  The  contract  and  speci- 
fications are  silent  as  to  when  the  fill  should  be  put  in. 
Such  a  wall  as  the  plaintiff  was  constructing  would  not  be 
a  retaining  wall  if  it  could  not  stand  alone.  (The  formula 
introduced  by  the  counsel  for  the  plaintiff  in  cross-examina- 
tion of  defendant's  witnesses  by  the  counsel  for  the  plaintiff 
sought  to  show  that  the  dimensions  of  the  wall  in  question 
were  faulty  are  all  formally  designed  for  the  purpose  of 
meeting  the  pressure  which  results  after  a  fill  has  been  put 
in.)  Between  the  walls  in  question  there  was  a  slight  waste 
fill.  A  larger  fill  is  not  put  in  during  the  progress  of  wall 
in  order  to  make  more  efficient  inspection  possible.  The 
foundation  of  the  wall  in  question  was  better  than  that 
contemplated  by  the  contract.  .  The  foundation  was 
approved  by  the  loan  fund  engineer,  Mr;  Brune.  A  boulder 
foundation  such  as  usecl  in  this  construction  is  a  good  sub- 
stantial foundation.  The  break  in  the  wall  which  caused 
the  accident  occurred  suddenly.  The  wall  slid  out  in  a 
scoop  shape.  Those  familiar  with  this  form  of  construction 
give  several  explanations  for  the  accident.  The  wall  might 
have  fallen  in  by  the  crushing  of  a  soft  stone,  or  by  the 
slipping  of  a  wedge  shaped  stone  improperly  placed.  The 
break  could  have  started  above  the  part  which  ^as  left 
standing.  The  kind  of  wall  under  construction  and  the 
method  of  construction  was  pronounced  by  expert  evidence 
as  efficient,  proper  and  safe  engineering.  It  is  unnecessary 
to  brace  a  retaining  wall  of  the  description  of  the  wall  in 
question.    One  of  the  expert  witnesses  testified  to  having 
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built  a  wall  one  hundred  feet  high  under  specifications 
similar  to  those  used  in  this  case.  Ordinary  laborers  were 
competent  to  construct  such  a  wall." 

The  precise  cause  of  the  wall's  falling  was  not  shown. 
In  overruling  the  defendant's  motion  for  a  nonsuit,  made 
at  the  close  of  plaintiff's  case,  on  the  grounds  that  there  was 
no  evidence  to  sustain  the  allegations  in  the  complaint  as 
to  negligence;  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant ;  and  that  the  defendant  assumed 
all  risks  incidental  to  the  work;  the  court  said:  ''it  is  a 
question  that  the  jury  should  decide,"  and  the  case  was 
finally  submitted  to  the  jury  under  elaborate  instructions 
given  at  the  request  of  respective  counsel  and  by  the  court 
of  its  own  motion.  Many  objections  were  made  by  the 
defendant  to  the  instructions,  but  we  are  not  now  conr 
cemed  with  them,  it  being  enough  for  present  purposes  to 
note  that  the  charge  given  to  the  jury  appears;  on  the 
whole,  to  have  been  very  favorable  to  the  plaintiff.  Indeed, 
the  plaintiff's  motion  for  a  new  trial  assigned  no  error  of 
law  on  the  part  of  the  court  either  in  the  charge  given  to 
the  jury  or  otherwise,  the  motion  being  based  upon  the 
grounds  that  in  arriving  at  their  verdict  the  jury  had  over- 
looked certain  of  the  instructions,  and  that  the  verdict  was 
"contrary  to  the  law  and  the  weight  of  the  evidence."  The 
plaintiff  does  not  contend  that  the  trial  was  not  conducted 
fairly  or  properly  in  any  respect.  In  an  elaborate  opinion 
the  trial  court  granted  the  motion  for  a  new  trial  upon  the 
grounds  that  "under  the  principle  of  law  that  'the  thing 
speaks  for  itself,'  it  is  clear  that  there  was  some  vital  error 
in  the  construction  of  the  wall  on  which  plaintiff  was  work- 
ing;" that  the  defendant  had  failed  to  comply  with  the 
terms  of  his  contract  with  the  public  authorities  providing 
that  "The  contractor  must  have  at  all  times  a. competent 
man  in  charge  of  the  work,  if  not  himself,  then  someone  to 
act  for  him  as  if  he  was  present;"  that  "The  contractor  is 
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expected  personally  to  inspect  the  ground  and  satisfy  him- 
self  as  to  the  conditions"  etc.;  that  the  "Foundation  of 
wall  to  be  of  firm  material  excavated  in  benches  at  least 
two  feet  wide;"  that  "The  wall  to  be  built  of  hard  stones 
of  good  size  and  shape  suitable  for  bonding,  that  is,  ap- 
proximately parallel  top  and  bottom  faces,  to  be  laid  in 
courses  with  broken  joints  and  good  bond,  to  have  frequent 
binders,  long  stones  extending  through  the  wall  ♦  ♦  ♦ 
foundation  of  wall  to  be  on  firm  material  excavated  in 
benches  at  least  two  feet  wide.  No  wall  to  be  built  until 
the  foundation  be  approved  by  the  engineer  or  his  author- 
ized representative;"  also  that  as  it  appeared  by  the  uncon- 
tradicted evidence  that  the  space  between  the  two  walls 
was  not  fiUed  up  as  the  work  progressed,  and  that  the  wall 
in  question  could  not  have  fallen  in  as  it  did  if  such  filling 
had  been  done,  and  this  in  face  of  the  fact  that  binding 
stones  as  required  by  the  contract  were  not  put  in,  and  the 
wall  having  been  built  upon  a  foundation  "that  may  have 
and  probably  did  slip,"  negligence  on  the  part  of  the  de- 
fendant was  shown,  and  the  jurj^,  it  would  seem,  "clearly 
failed  to  appreciate  the  situation  and  that  their  verdict 
was  against  all  the  evidence  in  the  case;"  that  the  plaintiff 
did  not  receive  proper  care  and  treatment  at  the  hospital 
to  which  he  had  been  taken ;  and,  finally,  that  as  there  was 
no  evidence  tending  to  show  negligence  on  the  part  of  a 
co-employee,  or  contributory  negligence,  or  assumption  of 
risk  on  the  part  of  the  plaintiff,  there  was  possible  error  in 
giving  instructions  on  these  points. 

On  behalf  of  the  defendant  the  contention  is  advanced 
that  the  doctrine  of  res  ipsa  loquitur  has  no  application  in 
an  action  for  negligence  by  a  servant  against  his  employer ; 
that  the  "safe  place"  rule,  so-called,  does  not  apply  in  such 
an  action  where  the  injury  occurred  in  the  doing  of  con- 
struction work ;  and  that  as  there  was  no  evidence  to  sustain 
the  allegation  of  negligence  on  the  part  of  the  defendant 
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the  plaintiff  could  not  recover,  and  a  verdict  for  the  de- 
fendant should  have  been  directed.  In  the  view  we  take 
of  the  case  it  will  not  be  necessary  to  consider  this  conten- 
tion. We  will  assume,  against  this  position  of  counsel  for 
the  defendant,  that  the  case  was  properly  submitted  to  the 
jury;  that  the  jury  could  have  found  from  the  evidence 
that  there  was  negligence  on  the  defendant's  part;  and 
that  a  verdict  for  the  plaintiff  could  not  have  been  dis- 
turbed because  of  the  rule  that  a  verdict  for  the  plaintiff 
cannot  be  set  aside  merely  as  being  against  the  weight 
of  the  evidence  where  there  is  more  than  a  mere  scintilla 
of  evidence  to  support  it.  Robinson  v.  H.  R.  T.  &  L.  Co., 
20  Haw.  426.  But  from  the  assumption  that  the  fact  that 
the  wall  fell  was  some  evidence  of  "some  vital  error"  in  its 
construction,  and  that  the  "safe  place"  rule  applied  to  the 
condition  of  the  wall  in  so  far  as  its  construction  had  pro- 
gressed at  the  time  the  plaintiff  returned  to  the  employ- 
ment, it  would  not  follow  as  a  matter  of  law  that  the  de- 
fendant was  liable,  for  the  evidence  did  not  show,  but  the 
jury  were  left  to  infer  from  all  the  circumstances,  if  they 
were  able,  what  the  defect  was,  in  what  part  of  the  wall  it 
occurred,  and  when  and  by  whom  it  was  caused.  And  if  it 
was  caused  by  the  defective  work  of  the  plaintiff  himself, 
or  solely  by  the  negligence  of  his  fellow  servants,  without 
the  knowledge,  actual  or  implied,  of  the  defendant,  he 
being  without  fault  in  the  premises,  the  plaintiff  was  not 
entitled  to  recover  damages  from  the  defendant.  It  may 
be  said  that  there  was  no  evidence  tending  to  show  negli- 
gence on  the  part  of  the  plaintiff's  fellow  workmen,  or  con- 
tributory negligence  on  the  part  of  the  plaintiff,  but  it  can 
with  as  much  force  be  said  that  it  did  not  appear  what 
caused  the  wall  to  fall,  and  that  there  was  no  direct  evi- 
dence that  there  was  a  defect  in  the  wall  of  which  the 
defendant  was  aware  or  should  have  known.  And  if  the 
falling  of  the  wall  be  considered  as  prima  facie  evidence  of 
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defective  construction,  there  was,  on  the  other  hand, 
affirmative  evidence  from  which  the  jury  could  have  found 
that  the  wall  was  being  constructed  in  a  reasonably  safe 
manner,  by  competent  workmen,  under  adequate  super- 
vision. The  matter  involved  questions  of  fact,  and  the 
principle  of  the  Robinson  case,  supra,  applies  as  well  in  a 
case  where  the  verdict  was  for  the  defendant  if  it  cannot 
be  said  that  the  verdict  was  not  supported  by  evidence. 
Campbell  v.  Hackfeld,  20  Haw.  245. 

We  are  of  the  opinion  that  the  trial  court  erred  in  grant- 
ing a  new  trial  upon  the  ground  that  in  certain  particulars 
the  defendant  did  not  comply  with  the  requirements  of  his 
contract  with  the  loan  fund  conunission  in  regard  to  the 
method  of  construction  of  the  wall.  Aside  from  any  ques- 
tions of  fact  that  may  have  been  involved  as  to  whether  the 
defendant  did  in  fact  fail  to  observe  the  provisions  of  his 
contract,  which  would  have  been  for  the  jury  to  answer, 
there  was  the  further  question  for  the  jury  to  decide  upon 
the  evidence  whether  the  departure  from  the  terms  of 
the  contract  resulted  in  an  unsafe  wall  or  whether,  not- 
withstanding that  fact,  the  method  of  construction  pur- 
sued was  a  reasonably  safe  and  prudent  one  under  all  the 
circumstances.  It  cannot  be  said  that  the  failure  of  the 
defendant  to  construct  the  wall  in  the  method  prescribed 
by  his  contract  was,  as  matter  of  law,  negligence  on  his 
part  and  the  proximate  cause  of  the  plaintiff's  injury.  The 
method  of  construction  followed  by  the  defendant  con- 
cerned the  other  party  to  the  contract,  but  did  not  concern 
the  plaintiff  unless  it  constituted  negligence  which  caused 
his  injury,  and  that  question,  as  we  have  just  said,  was  one 
for  the  jury  to  decide.  In  Mejea  v.  WhitehoTise,  19  Haw. 
159,  161,  where  a  government  contract  required  that  the 
contractor  should  "provide  such  precautions  as  may  be 
necessary  for  the  prevention  of  accidents  to  life  or  property 
and  shall  assume  the  responsibility  of  all  damages  or  costs 
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resulting  therefrom,"  this  court  said,  "we  cannot  construe 
this  as  a  contract  of  insurance  for  the  benefit  of  the  em- 
ployees." The  defendant  at  most  owed  the  plaintiff  the 
duty  of  providing  him  a  safe  place  in  which  to  work,  and 
to  pursue  a  reasonably  safe  method  of  construction,  but 
he  owed  him  no  duty  to  exactly  follow  the  terms  of  the 
contract  with  the  loan  fund  commission.  The  known  risks 
of  ordinary  perils  incident  to  and  inherent  in  doing  work 
of  such  character  as  that  involved  here  were,  of  course, 
assumed  by  the  plaintiff.  Plaintiff's  counsel  makes  no 
contention  to  the  contrary.  We  think,  likewise,  that  the 
court  erred  in  assigning  as  a  reason  for  granting  a  new 
trial  the  fact  that  the  space  for  the  roadway  between 
the  two  walls  had  not  been  filled  up  as  the  wall-building 
progressed,  regarding  it  as  conclusive  evidence  of  negligence 
on  the  part  of  the  defendant.  Here  the  court  substituted 
its  judgment  for  that  of  the  jury,  and  turned  a  question 
of  fact  into  a  matter  of  law.  To  say  that  the  wall  could 
not  have  fallen  as  it  did  if  the  roadway  had  been  filled  in 
does  not  solve  the  question,  for  the  method  of  construction 
may  have  been  prudent  and  appropriate,  and  the  wall 
reasonably  safe  without  the  filling  being  done,  and  the  jury 
could  have  found  this  from  the  evidence.  "The  true  ques- 
tion for  the  jury  is  not  whether  the  master  could  have  done 
something  to  prevent  the  injury;  but  whether  he  did  any- 
thing which,  under  the  circumstances,  in  the  exercise  of 
ordinary  care  and  prudence,  he  ought  not  to  have  done,  or 
omitted  any  precaution  which  a  prudent  and  careful  man 
would  or  ought  to  have  taken."  3  Labatt's  Master  and 
Servant  (2nd  ed.),  p.  2502.  See  Southern  Pacific  Co.  v. 
Seley,  152  U.  S.  145;  Foley  v.  Pettee  Machine  Works,  149 
Mass.  294;  Leonard  v.  Collins,  70  N.  Y.  90;  Naylor  v.  C.  * 
N.  W.  R.  Co.,  53  Wis.  661 ;  Grattis  v.  K.  C.  P.  &  G.  R.  Co., 
153  Mo.  380,  404;  Simmons  v.  C.  A  T.  R.  Co.,  110  111.  340, 
347;  Hevritt  v.  F.  &  P.  M.  R.  Co.,  67  Mich.  61.   Actionable 
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negligence  consists  in  the  failure  to  do  what  a  reasonable 
and  prudent  person  would  ordinarily  have  done  under  given 
circumstances,  as  well  as  the  doing  of  what  such  person 
would,  under  the  circumstances,  not  have  done.  In  either 
case  the  question  of  negligence  is  primarily  one  for  the 
jury  under  proper  instructions,  and  becomes  a  matter  of 
law  for  the  court  only  where  there  is  no  conflict  in  the 
evidence  and  but  one  inference  can  reasonably  be  drawn 
from  the  facts.  29  Cyc.  629;  Ward  v.  /.  /.  S.  N.  Co.,  22 
Haw.  66  and  488,  and  numerous  cases  cited  in  those 
opinions.  The  application  of  this  weU  established  rule  to 
a  case  where,  as  here,  the  negligence  alleged  was  not  clearly 
shown  and  could  be  found,  if  at  all,  only  from  a  combina- 
tion of  facts  depending  to  some  extent  upon  conflicting 
testimony  and  involving  a  consideration  of  what  was 
reasonable  and  prudent  under  all  the  circumstances,  and 
the  proximate  cause  of  the  plaintiff's  injury  was  left  to 
inference  from  such  testimony  and  circumstances,  can  lead 
to  but  one  conclusion,  namely,  that  the  question  was  for 
the  jury  and  that  the  verdict  settled  it. 

We  find,  therefore,  that  the  reasons  given  by  the  court 
below  for  granting  the  motion  for  a  new  trial  were  unsound 
and  cannot  be  sustained.  The  motion  itself  based,  as  above 
stated,  on  the  grounds  that  the  jury  had  overlooked  certain 
of  the  instructions  given  by  the  court  and  that  the  verdict 
was  contrary  to  the  law  and  the  weight  of  the  evidence,  was 
ill  founded.  In  a  case  such  as  this,  where  instructions  are 
given  advising  the  jury  as  to  what  their  verdict  should  be 
under  different  views  of  the  evidence  and  according  to 
how  they  might  find  the  facts,  it  is  impossible  to  say  that 
in  arriving  at  a  verdict  for  the  defendant  the  jury  over- 
looked those  instructions  which  would  have  required  a  ver- 
dict for  the  plaintiff  had  they  found  certain  facts  to  have 
been  established.  Rather  must  it  be  assumed  that  the  jury 
found  the  facts  to  have  been  as  contended  for  by  the 
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successful  party.  Finding  as  we  do  that  the  verdict  rendered 
was  supported  by  substantial  evidence  we  are  not  con- 
cerned with  the  question  whether  it  was  supported  by  the 
weight  or  preponderance  of  the  evidence. 

The  exception  to  the  order  granting  a  new  trial  is  sus- 
tained and  the  order  is  set  aside.  The  case  is  remanded  to 
the  circuit  court. 

/.  Lightfoot  for  plaintiff. 

A.  M,  Cristy  (/.  W.  Cathcart  and  Frear,  Prosser,  Ander- 
son &  Marx  with  him  on  the  brief)  for  defendant. 

CONCURRING  OPINION  OF  QUARLES.  J. 

I  concur  in  the  conclusion  reached  in  this  case.  I  have 
carefully  examined  the  instructions  given  by  the  trial 
court  and  find  that  such  instructions  were  ably  given  and 
fully  cover  all  of  the  points  of  law  to  have  been  considered 
by  the  jury  and  were  very  fair,  and  I  am  of  the  opinion  that 
no  prejudice  resulted  to  the  plaintiff,  appellant,  from  any 
of  said  instructions.  It  is  well  settled  in  this  jurisdiction 
that  where  the  proximate  cause  of  an  injury  is  in  doubt  or 
to  be  inferred  from  one  or  more  different  state  of  facts,  the 
question  of  proximate  cause  is  one  for  the  jury  and  not  for 
the  court.  Under  this  rule  the  trial  court  properly  sub- 
mitted to  the  jury  the  question  of  proximate  cause.  As 
shown  by  the  evidence  in  the  case,  the  accident  might  have 
been  caused  by  one  or  more  conditions  and  might  not  have 
been  caused  by  any  act  on  the  part  of  the  defendant  but 
by  negligence  on  the  part  of  the  plaintiff  and  his  fellow 
workmen.  The  question  having  been*  fairly  left  to  the  jury, 
and  the  jury  having  found  in  favor  of  the  defendant,  and 
therefore  finding  that  the  proximate  cause  of  the  injury 
was  not  traceable  to  any  neglect  of  the  defendant,  the  ver- 
dict of  the  jury  should  not  be  disturbed.  To  set  the  verdict 
aside  and  grant  a  new  trial  is  not  in  harmony  with  the  rule 
announced  in  Robinson  v.  H.  R.  T.  &  L.  Co.,  20  Haw.  426, 
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and  in  Ward  v.  /.  /.  S.  N.  Co.,  22  Haw.  66  and  488,  and 
under  the  established  rule  of  those  cases  the  verdict  was 
erroneously  set  aside.    While  a  large  discretion  is  vested 
in  trial  courts  in  the  matter  of  granting  new  trials,  yet 
where  there  is  evidence  supporting  the  verdict  and  no 
prejudicial  error  of  law  committed  during  the  trial  it  is  an 
abuse  of  discretion  to  set  the  verdict  aside,  although  the 
trial  judge  may  be  firmly  convinced  that  under  the  law  and 
the  evidence  the  jury  should  have  arrived  at  a  different 
verdict  from  that  returned.    Personally  I  feel  that  if  I  had 
been  a  member  of  the  jury  I  would  have  felt  that  it  was 
my  duty,  under  the  court's  instructions  and  the  evidence 
in  the  case  to  have  returned  a  verdict  in  favor  of  the 
plaintiff,  but,  the  case  being  fairly  submitted  to  the  jury, 
upon  evidence  more  or  less  conflicting,  and  the  question  of 
proximate  cause  having  been  submitted  to  it,  I  am  of  the 
opinion  that  the  verdict  should  stand.     I  will  quote  the 
closing  sentence  in  instruction  No.  2,  given  by  the  court 
to  the  jury,  as  follows:  "But  if  it  (the  wall  upon  which 
plaintiff  was  working)  became  unsafe  subsequent  to  that 
time  (the  time  plaintiff  commenced  work  on  the  wall)  on 
account  of  the  acts  of  the  plaintiff,  or  the  plaintiff  and  his 
co-employees,  it  would  not  fall  within  the  rule  requiring 
the  master  to  furnish  a  safe  place  to  work."  This  and  other 
instructions  informed  the  jury  that  the  plaintiff  could  not 
recover  if  the  accident  resulted  from  his  own  negligence  or 
that  of  his  fellow  employees,  and  under  my  view  of  the 
evidence,  which  covers  nearly  four  hundred  tjrpewritten 
pages,  the  jury  could  have  found  from  the  evidence  that 
the  accident  resulted  from  negligence  of  plaintiff  and  his 
fellow  workmen  or  could  have  found  that  the  accident  re- 
sulted from  the  negligence  of  the  defendant.    Under  this 
state  of  facts  the  verdict  is  binding  upon  the  court  and 
should  not  be  disturbed. 
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TERRITORY  v.  JAMES  J.  OVERBAY. 

No.  883. 

Reserved  Question  from  Circuit  Court,  First  Circuit. 

Hon.  C.  W.  Ashford,  Judge. 

Submitted  Decembbb  7,  1915.  Decided  Decembeb  15»  1915. 

Robertson,  C.J.,  Watson,  J.,  and  Circuit  Judge  Dickey 

IN  PLACE  OF  QUARLES,  J.,  ABSENT. 

Statutes — code  or  revision — congtruction. 

In  case  of  ambiguity  or  repugnancy  In  a  code  or  revision  of 
laws  the  original  legislation  may  be  referred  to  as  an  aid  to 
correct  interpretation.  Statutes  carried  into  a  revision  retain 
their  original  effect  unless  an  intent  to  make  a  change  is  clear, 
and  in  case  of  a  repugnancy  the  later  original  enactment  will 
prevail  over  the  earlier. 

Same — Sec.  39S7  R.  L,  1915  construed. 

The  words  "at  hard  labor"  in  lines  7  and  8,  Sec.  3937  R.  L.  1915, 
held  to  be  inoperative  in  view  of  the  provisions  of  sections  1461, 
1771  and  1772. 

Embezzlement — district  courts — jurisdiction. 

The  offense  of  embezzlement  where  the  value  of  the  property 
involved  amounts  to  |20  but  is  less  than  |100  is  not  an  infamous 
offense.  A  district  court  has  Jurisdiction  to  hear  and  determine  a 
charge  of  such  offense  subject  to  appeal  to  the  circuit  court  in  the 
absence  of  a  demand  for  a  Jury  trial  in  the  first  instance. 

OPINION  OF  THE  COURT  BY  ROBERTSON.  C.J. 

The  defendant  was  convicted  in  the  district  court  of 
Honolulu  upon  a  charge  of  having  embezzled  the  sum  of 
thirty  dollars,  the  property  of  another,  on  the  6th  day  of 
August,  1915,  and,  under  the  provisions  of  section  3937  of 
the  Revised  Laws,  1915,  was  sentenced  to  be  imprisoned 
for  the  term  of  six  months  and  to  pay  the  costs  of  court. 
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He  appealed  to  the  circuit  court.  That  court,  entertaining 
a  doubt  as  to  whether,  under  the  statutes  of  this  Territory, 
the  district  court  had  jurisdiction  to  hear,  determine  and 
pronounce  sentence  in  the  case,  and,  therefore,  doubting 
whether  the  circuit  court  had  jurisdiction  to  entertain  the 
appeal,  decided  to  reserve  the  question  for  the  consideration 
of  this  court. 

Whether  or  not  the  district  court  had  jurisdiction  to  try 
the  defendant  depends  upon  whether  the  offense  with 
which  he  was  charged  was  an  infamous  offense,  for  if  it 
was  the  defendant  could  have  been  tried  only  in  the  circuit 
court  upon  an  indictment  or  presentment  of  the  grand  jury. 
Whether  or  not  the  offense  with  which  the  defendant  was 
charged  is  an  infamous  offense,  and,  therefore,  the  answer 
to  the  question  reserved,  involve  the  consideration  and  con- 
struction of  certain  provisions  of  the  Revised  Laws,  which 
we  will  now  take  up. 

In  this  jurisdiction  an  offense  that  is  punishable  with 
death  or  with  imprisonment  for  a  longer  period  than  one 
year  is  a  felony,  otherwise  it  is  a  misdemeanor.  R.  L.  1915, 
Sec.  3662.  The  punishment  for  the  offense  of  embezzlement, 
where  the  value  of  the  property  involved  "be  to  the  amount 
of  twenty  dollars  and  less  than  one  hundred,"  is  stated  to 
be  "imprisonment  at  hard  labor  not  more  than  one  year, 
or  by  fine  not  exceeding  three  hundred  dollars."  R.  L.  1915, 
Sec.  3937.  Section  1461  of  the  Revised  Laws  (originally 
Act  59,  S.  L.  1905)  provides,  however,  that  no  person  com- 
mitted upon  conviction  of  a  misdemeanor  shall  be  sub- 
jected to  any  infamous  punishment.  Persons  convicted 
upon  such  a  charge  would,  therefore,  be  confined  in  the 
Honolulu  jail,  wherein  "no  person  convicted  of  a  felony  or 
suffering  infamous  punishment"  shall  be  confined,  and  "no 
person  confined  therein  shall  be  subject  or  compelled  to 
perform  labor  during  the  term  of  his  imprisonment."  R.  L. 
1915,  Sec.  1772.    On  behalf  of  the  Territory,  in  a  carefully 
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prepared  brief,  it  is  contended  that  upon  a  proper  con- 
struction of  the  statutes  it  should  be  held  that  the  pro- 
vision for  hard  labor  in  section  3937  is  inoperative;  that 
neither  hard  labor  nor  any  infamous  punishment  may  be 
imposed  upon  one  sentenced  under  the  above  quoted  part 
of  that  section,  and  that,  therefore,  the  ofiPense  of  which 
the  defendant  was  convicted  is  not  an  infamous  offense. 
The  case  of  Ex  Parte  Higashi,  17  Haw.  428,  is  relied  on  and 
the  argument  is  made  that  the  question  involved  here  was 
decided  there,  and  that  no  change  of  circumstances  has 
occurred  which  could  lead  to  a  different  result. 

In  Ex  Parte  Higashi,  decided  in  1906  upon  a  petition  for 
a  writ  of  habeas  corpus,  the  petitioner  had  been  convicted 
in  the  district  court  of  Honolulu  of  the  offense  of  aiding 
and  assisting  in  maintaining  a  lottery  contrary  to  section 
3173  of  the  Revised  Laws,  1905  (now  Sec.  4170,  R.L.  1915), 
a  misdemeanor,  and  sentenced  to  unprisonment  for  thirty 
dayB,  though  the  statute  (R.  L.  1905,  Sec.  3179 ;  now  R.  L. 
1915,  Sec.  4178)  provided  for  imprisonment  "at  hard 
labor,"  and  the  question  there  was  as  to  the  effect  upon 
the  statute  of  the  provisions  of  Acts  58  and  59  of  the 
Session  Laws  of  1905,  which  have  become  respectively  sec- 
tions 1771,  1772  and  1461  of  the  revision  of  1915.  Those 
acts,  this  court  held,  had  the  effect  of  repealing  the  "hard 
labor"  provision  and  of  preventing  the  imposition  of  in- 
famous punishment  upon  persons  convicted  of  misdemean- 
or. We  do  not  doubt  the  correctness  of  the  decision  in  that 
case,  and  it  must  be  regarded  as  a  controlling  authority 
unless  the  fact  that  the  legislature,  in  enacting  the  Revised 
Laws  of  1915,  which  retained  the  "hard  labor"  provision 
in  section  3937  (as  well  as  in  the  case  of  many  other  mis- 
demeanors), yet  included  also  the  provisions  of  Acts  58  and 
59  of  the  laws  of  1905,  has  materially  altered  the  situation. 

In  compiling  the  revision  of  1915,  the  commissioners 
might  well  have  omitted  from  section  3937,  and  analogous 
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sections,  the  words  "at  hard  labor."  But  the  legislature 
is  presumed  to  have  known  of  the  construction  given  the 
various  provisions  of  law  by  the  court  in  the  Higashi  case, 
so  that  the  retention  of  those  words,  under  the  circum- 
stances, might  be  attributed  to  an  oversight.  "Wh,ere  a  later 
statute  repealed  by  implication  a  provision  in  a  prior 
statute  and  afterwards  both  statutes  were  incorporated 
into,  and  reenacted,  without  change,  as  parts  of  a  revision, 
it  was  held  that  the  reenactment  of  the  repealed  provision 
was  an  oversight,  and  that  it  remained  without  effect."  2 
Lewis'  Sutherland,  Stat.  Con.  (2nd  ed.),  p.  868,  citing  Lyon 
V.  Ogden,  85  Me.  374.  Other  and  more  weighty  considera- 
tions also  lead  to  the  conclusion  that  the  effect  of  the  several 
provisions  construed  in  the  Higashi  case  has  not  been 
changed  by  the  revision  of  1915.  Upon  the  extension  to 
this  Territory  of  the  guaranties  of  the  Federal  Constitution 
several  changes  in  the  procedure  in  criminal  cases  were 
made  necessary,  others  advisable.  Chief  Justice  Frear,  in 
his  report  to  the  legislature  at  its  1905  session,  recom- 
mended that  "provision  should  be  made  by  which  no  mis- 
demeanant may  be  imprisoned  in  Oahu  prison  or  other 
similar  institution;  in  other  words,  only  those  punishable 
by  imprisonment  for  more  than  one  year  should  be  subject 
to  imprisonment  in  an  institution  which  may  be  likened 
to  a  state  penitentiary.  ♦  ♦  ♦  Further  provision  should  be 
made  by  which  no  misdemeanant  may  be  subjected  to  any 
punishment  that  may  be  infamous,  whether  such  punish- 
ment is  imprisonment  in  an  institution  of  the  character  of 
a  State  penitentiary  or  other  punishment."  The  enactment 
of  Acts  58  and  59  at  the  Session  of  1905,  followed.  The 
object,  of  course,  was  to  avoid  the  necessity  of  grand  jury 
action  in  cases  of  misdemeanors  conviction  of  which  up  to 
that  time  entailed  confinement  with  felons  an(l  at  hard 
labor.  The  reason  for  the  legislation  of  1905  is  as  forceful 
now  as  it  was  then.   In  case  of  ambiguity  or  repugnancy  in 
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a  code  or  revision  the  original  legislation  may  be  referred 
to  as  an  aid  to  correct  interpretation.  Viterbo  v.  Fried- 
lander,  120  U.  S.  707,  726;  United  States  v.  Lacker,  134 
U.  S.  624 ;  Morganton  M.  &  T.  Co.  v.  Andrews,  165  N.  C. 
285,  292;  Stevens  v.  State,  159  S.  W.  (Tex.)  505;  Cum- 
mings  v.  Everett,  82  Me.  260,  264.  Statutes  carried  into  a 
revison  retain  their  original  effect  and  appropriate  con- 
struction unless  the  legislative  intent  to  make  a  change  is 
clear.  This  is  particularly  so  where  a  statute  has  been  con- 
strued before  its  incorporation  into  the  revision.  Crenshaw 
V.  United  States,  134  U.  S.  99,  108 ;  Foster  v.  Curtis,  213 
Mass.  79,  85;  Hooper  v.  Creager,  35  L,  R.  A.  (Md.)  202; 
French  v.  Commissioners,  64  Me.  583,  586.  The  rule  of 
construction  that  where  a  general  statutory  provision  con- 
flicts with  a  special  or  particular  provision  the  latter  will 
be  construed  as  an  exception  and  both  may  stand  accord- 
ingly, ought  not  to  be  applied  where,  as  here,  it  would  de- 
feat the  evident  intent  of  the  legislature.  Nor  does  the  fact 
that  the  Revised  Laws  were  enacted  as  a  whole  render 
applicable  the  rule  that  where  two  clauses  in  a  statute  are 
in  irreconcilable  conflict  the  one  later  in  position  will  pre- 
vail. For,  though  enacted  as  one  statute,  the  fact  remains 
that  the  revision  is  composed  of  many  statutes  passed  at 
different  tunes,  and  in  construinj?  provisions  contained  in 
a  revision,  as  in  construing  a  series  of  acts  relating  to  one 
subject,  in  cases  of  difficulty,  the  history  of  the  legislation 
and  its  purpose  ought  to  be  considered.  And  the  general 
rule  is  that  in  construing  repugnant  provisions  contained 
in  a  statutory  revision  or  code  the  provisions  of  the  later 
original  enactment  will  prevail  over  the  earlier  regardless 
of  the  relative  position  of  the  provisions  in  the  revision,  for 
the  intent  and  purpose  of  the  legislation  has  not  been 
changed.  1  Lewis'  Sutherland,  Stat.  Con.  (2nd  ed.),  p.  543; 
Gaines  v.  Marye,  94  Va.  225,  227;  Williams  v.  W.  &  A.  R, 
Co.,  83  S.  E.  (Ga.)  525;  Hooper  v.  Creager,  supra. 
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The  problem  in  the  case  at  bar  is  not  precisely  the  same 
as  that  which  was  solved  in  Ex  Parte  Higashi.  There  it  in- 
volved an  implied  repeal  of  a  part  of  an  earlier  statute  by 
a  later  modifying  act.  Here  it  involves  the  effect  of  two 
repugnant  provisions  enacted  by  the  legislature  in  the  one 
revision.  But  the  result  is  the  same.  We  hold  that  the 
offense  of  which  the  defendant  was  convicted  is  not  an 
infamous  offense,  and  that  in  the  absence  of  a  demand  on 
his  part  for  a  jury  trial  in  the  first  instance  the  district 
court  had  jurisdiction  to  hear  and  determine  the  case.  R.  L. 
1915,  Sec.  2299.  The  circuit  court,  therefore,  has  jurisdic- 
tion to  try  the  case  upon  the  defendant's  appeal. 

The  case  is  remanded  to  the  circuit  court. 

W.  T.  Garden,  Second  Deputy  City  and  County  Attorney 
of  Honolulu,  for  the  Territory. 


IN  RE  TAXES,  C.  BREWER  &  COMPANY,  LIMITED. 

No.  884. 
Appeal  from  Tax  Appeal  Court,  First  Circuit. 

Argued  December  13,  1915.  Decided  December  20,  1915. 

Robertson,  C.J.,  Watson,  J.,  and  Circuit  Judge 
Whitney,  in  place  of  Quarlbs,  J.,  absent. 

Taxation — excise  tax  on  privilege. 

Tbe  tax  imposed  by  Sec.  3361,  R.  L.  1915,  on  insurance  com- 
panies and  corporations,  which  is  computed  on  the  gross  earnings 
of  such  companies  from  all  risks  located  in,  and  from  all  business 
done  within,  the  Territory,  is  an  excise  tax  for  the  privilege  of 
doing  business  within  the  Territory. 
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Same — income  tcuc — double  taxation. 

That  an  Income  Is  derived  from  commissions  paid  out  of  gross 
premiums  received  by  fire  insurance  companies  and  that  such 
companies  pay  a  privilege  tax  based  on  the  amount  of  such  gross 
premiums  does  not  render  a  tax  on  such  income  double. 

OPINION  OF  THE  COURT  tiY  WATSON,  J. 

This  is  an  appeal  by  C.  Brewer  &  Company,  Limited,  a 
Hawaiian  corporation,  from  a  decision  of  the  tax  appeal 
court  of  the  first  judicial  circuit  assessing  an  income  tax 
against  it  on  the  sum  of  $19,133.02  received  by  said  com* 
pany  as  commissions  for  acting  as  agent  for  certain  foreign 
fire  insurance  companies  doing  business  in  this  Territory. 
There  is  no  dispute  as  to  the  facts  which  were  agreed  upon 
in  the  tax  appeal  court  as  follows: 

"The  amount  of  taxable  income  returned  by  C.  Brewer 
&  Co.  for  the  year  ending  December  31,  1914,  was 
$110,470.33.  The  tax  assessor  assessed  the  amount  of  tax- 
able income  of  the  said  C.  Brewer  &  Co.  Ltd.  for  that  year 
at  $129,603.33.  The  difference  of  $19,133.02  represents  the 
amount  paid  to  said  C.  Brewer  &  Co.  Ltd.  by  the  fire  insur- 
ance companies  (none  being  domestic  companies)  for  which 
it  was  the  agent,  as  commissions  on  the  business  done  by  said 
insurance  companies  for  that  year.  On  this  amount  the 
two  per  cent,  income  tax  is  $382.66.  The  said  companies 
have  paid  the  taxes  imposed  on  them  by  law  for  the  year 
ending  December  31,  1914,  and  such  taxes  were  computed 
on  the  gross  premiums  received  by  them  and  included  the 
aforesaid  sum  of  $19,133.02  paid  to  said  C.  Brewer  &  Co., 
Ltd.,  as  aforesaid." 

The  main  point  relied  on  by  appellant  is  that  the  assess- 
ment of  an  income  tax  on  said  sum  of  $19,133.02  to  C. 
Brewer  &  Company,  Limited,  "constitutes  double  taxation, 
as  the  said  sum  has  already  been  subjected  to  a  tax  for  the 
same  taxation  period,  which  said  tax  has  been  duly  paid." 
In  support  of  this  contention  it  is  urged  that  the  insurance 
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companies  were  required  to  pay,  and  paid,  a  tax  of  two  per 
cent,  on  the  gross  premiums  received  by  them  respectively 
from  all  risks  located  in,  and  from  all  business  done  within, 
the  Territory  for  the  year  ending  December  31,  1914,  less 
return  premiums  and  reinsurance  (Sec.  3361,  R.  L.  1915) ; 
that  the  commissions  paid  to  appellant  for  representing 
such  companies  as  agent  are  part  of  such  gross  premiums, 
and  that  to  assess  an  income  tax  against  C.  Brewer  & 
Company,  Limited,  upon  that  portion  of  its  income 
received  by  it  as  such  conamissions  would  be  requiring  the 
same  property  to  bear  a  double  burden  and  to  make  a 
double  contribution  to  what  is  practically  the  same  tax. 

In  view  of  our  conclusion  that  under  the  facts  in  this 
case  there  is  no  double  taxation,  we  do  not  find  it  necessaiy 
to  discuss  the  other  points  argued  by  counsel,  which  are 
predicated  upon  the  theory  that  by  reason  of  such  sup- 
posed double  taxation  the  appellant  and  the  insurance 
companies  are  illegally  discriminated  against.  (To  the 
effect  that  duplicate  taxation  is  not  necessarily  invalid, 
see  Robertson  v.  Pratt,  13  Haw\  612;  Cooley  on  Taxation, 
p.  158  et  seq.) 

The  tax  imposed  by  section  3361,  R.  L.   1915,  upon 

insurance  companies  or  corporations  is  not  a  property  tax 

nor  an  income  tax,  nor  is  it  in  any  sense  analogous  to 

either,  as  argued  by  counsel  for  appellant.    That  section 

reads  as  follows : 

"AU  insurance  companies  or  corporations  doing  business 
in  this  Territory  must  file  with  the  conmxissioner  annually, 
on  or  before  the  first  day  of  June,  in  each  year  hereafter, 
a  statement,  imder  oath,  setting  forth  the  amount  of  gross 
premiums  received  by  said  companies  or  corporations, 
during  the  year  ending  December  31,  next  preceding,  from 
all  risks  located  in,  and  all  business  done,  within  this  Ter- 
ritory. All  such  insurance  companies  or  corporations, 
except  life  insurance  companies,  shall  pay  to  the  treasurer. 
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through  the  insurance  commissioner,  a  tax  of  two  per  cent, 
on  the  gross  premiums  received  from  all  risks  located  in, 
and  from  all  business  done  within  this  Territory,  during 
the  year  ending  on  the  preceding  31st  day  of  December, 
less  retvirn  premiums,  re-insurance  in  companies  or  corpora- 
tions authorized  to  do  business  in  this  Territory,  when 
such  re-insurance  is  placed  through  or  with  local  agents, 
and  all  life  insurance  companies  shall  pay  to  the  treasurer, 
through  the  insurance  conomissioner,  a  tax  of  two  per  cent, 
on  the  gross  premiums  received  from  all  business  done  with- 
in this  Territory,  during  the  year  ending  on  the  preceding 
31st  day  of  December,  less  return  premiums,  re-insurance 
in  companies  or  corporations  authorized  to  do  business  in 
this  Territory,  when  such  re-insurance  is  placed  through 
or  with  local  agents,  and  operating  and  business  ex- 
penses, which  taxes,  when  paid,  shall  be  in  settle- 
ment of  all  demands  of  any  taxes  or  licenses  or 
fees  of  every  character  imposed  by  the  laws  of  the 
Territory,  excepting  property  taxes,  and  the  fees  set 
forth  in  section  3360,  for  conducting  said  business  of  insur- 
ance in  said  Territory.  Said  taxes  sQiall  be  due  and  payable 
on  the  first  day  of  July,  succeeding  the  filing  of  the  state- 
ment provided  for  in  this  chapter.  Any  organization  fail- 
ing or  refusing  to  render  such  statement  and  to  pay  the 
required  taxes  above  stated,  for  more  than  thirty  days 
after  the  time  so  specified,  shall  be  liable  to  a  penalty  of 
twenty-five  dollars  for  each  day  of  delinquency,  and  the 
taxes  may  be  collected  by  distraint,  and  the  penalty  recov- 
ered by  an  action  to  be  instituted  by  the  commissioner  in 
the  name  of  the  Territory,  in  any  court  of  competent  juris- 
diction, and  the  commissioner  diall  revoke  and  annul  Hie 
certificate  of  authority  of  such  delinquent  organization 
until  such  taxes  and  fine,  should  any  be  imposed,  are 
fully  paid." 

By  its  terms  the  tax  of  two  per  cent,  on  gross  premiums 
is  "in  settlement  of  aU  demands  of  any  taxes  or  licenses  or 
fees  of  every  character  imposed  by  the  laws  of  the  Terri- 
tory, excepting  property  taxes  and  the  fees  set  forth  in 
section  3360  jor  conducting  said  business  of  insurance  in 
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said  Territory;''  and  by  section  1306,  R.  L.  1915,  which 
provides  for  the  payment  of  an  income  tax  by  corpora- 
tions, insurance  companies,  taxed  on  a  percentage  of  the 
premiums  are  expressly  exempted  from  the  payment  of  an 
income  tax. 

The  tax  imposed  by  section  3361,  R.  L.  1915,  is  an 
excise  tax  imposed  on  insurance  companies  or  corporations, 
whether  of  domestic  or  foreign  origin,  for  the  privilege  of 
doing  business  within  tlie  Territory.  It  is  so  declared  in 
the  statute  which  imposes  it.  Maine  v.  Grand  Trunk  Ry. 
Co.,  142  U.  S.  217,  228;  Southwestern  Oil  Company  v. 
Texas,  217  U.  S.  114;  Equitable  Life  Society  v.  Pennsyl- 
vania, 238  U.  S.  143,  146;  Ohio  Tax  Cases,  232  U.  S.  576, 
592;  37  Cyc.  839,  841. 

"There  is  no  levy  by  the  statute  on  the  receipts  them- 
selves, either  in  form  or  fact ;  they  constitute,  as  said  above, 
simply  the  means  of  ascertaining  the  value  of  the  privilege 
conferred."   Maine  v.  Grand  Trunk  Ry.  Co.,  supra  p.  229. 

In  Ohio  River  &  W.  Ry.  Co.  v.  Dittey,  203  Fed.  537,  540, 

the  court  said: 

"While  the  mere  declaration  of  the  General  Assembly 
that  the  tax  is  an  excise  tax  does  not  make  it  so,  if  it  is 
apparent  that  it  cannot  be  consistently  so  designated,  never- 
theless the  declaration  of  the  lawmaking  body  is  entitled  to 
much  weight.  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107,  145, 
31  Sup.  Ct.  342,  55  L.  Ed.  389,  Ann  Cas.  1912B,  1312.  In 
view  of  the  decisions,  state  and  federal,  it  is  plain  that 
the  tax  in  question  is  an  excise  tax  on  the  doing  of  corpor- 
ate intrastate  business;  the  gross  intrastate  business  being 
the  yardstick  or  measure  of  taxable  value.  Southern  Gum 
Co.  V.  Laylin,  66  Ohio  St.  578,  64  N.  E.  564 ;  State  v.  Fer- 
ris, 53  Ohio  St.  314,  41  N.  E.  579,  30  L.  R.  A.  218;  Ashley 
V.  Ryan,  49  Ohio  St.  504,  31  N.  E.  721;  Western  Union 
Telegraph  Co.  v.  Mayer,  28  Ohio  St.  521;  Express  Co.  v. 
State,"  55  Ohio  St.  69,  .44  N.  E.  506;  Adler  v.  Whitbeck,  44 
Ohio  St.  539,  9  N.  E.  672;  Thomas  v.  U.  S.,  192  U.  S.  363, 
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24  Sup.  Ct.  305,  48  L.  Ed.  481 ;  C!ooley  Const.  Lim.  (6th 
ed.)  608;  State  Tax  on  RaUway  Gross  Receipts,  15  WaU. 
284,  21  L.  Ed.  164." 

On  the  subject  of  "double  taxation"  the  following  ap- 
pears in  the  opinion  of  the  court  on  page  549 : 

"The  fiuiiher  charge  is  made  that,  inasmuch  as  plaintiffs 
each  pay  a  property  tax,  the  tax  provided  by  the  act  in 
question  is  not  permissible,  in  that  it  denies  them  the  equal 
protection  of  the  law  by  subjecting  them  to  double  taxa- 
tion. This  cannot  be  true,  because  the  exaction  of  4  per 
cent,  of  the  gross  intrastate  earnings  is  not  a  property  tax, 
but  is  an  excise  tax,  the  amount  of  which  is  fixed  and 
mea8iu*ed  by  the  amount  of  such  earnings.  .Double  taxa- 
tion in  a  legal  sense  does  not  exist,  unless  &e  double  tax 
is  levied  upon  the  same  object  within  the  same  jurisdiction. 
Bradley  v.  Bauder,  36  Ohio  St.  28,  35,  38  Am.  Rep.  547. 
The  plaintiffs  pay  but  one  tax  on  property,  and  another  as 
an  excise  tax.  The  taxation,  therefore,  is  not  double. 
Southern  Gum  Co.  v.  Laylin,  66  Ohio  St.  596,  64  N.  E.  564." 

In  affirming  the  Dittey  case  on  appeal  the  supreme  court 

of  the  United  States,  in  an  opinion  written  by  Mr.  Justice 

Pitney,  said: 

"It  is  contended  that  the  act  is  in  effect  a  double  tax 
upon  property,  and  hence  lackmg  in  the  uniformity  re- 
quired  by  the  state  constitution.  But,  as  was  pointed  out 
by  the  District  Coiu't,  the  exaction  of  four  per  cent,  of  the 
gross  intrastate  earnings  is  not  a  property  tax  but  an 
excise  tax,  whose  amount  is  fixed  and  measured  by  such 
earnings;  and  double  taxation  in  a  legal  sense  does  not 
exist  unless  the  double  tax  is  levied  upon  the  same  prop- 
erty within  the  same  jurisdiction.  Plaintiffs  in  error  pay 
one  tax  with  respect  to  property,  another  with  respect  to 
the  privilege  or  occupation;  hence  the  taxation  is  not 
double.  Bradley  v.  Bauder,  36  Oh.  St.  28,  35;  Southern 
Gum  Co.  V.  Laylin,  66  Oh.  St.  578,  596."  Ohio  Tax  Cases, 
supra,  pp.  593,  594. 

In  our  opinion  the  fact  that  an  income  is  derived  from 
commissions  paid  out  of  gross  premiums  received  by  fire 
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insurance  companies,  and  that  such  companies  pay  a  privi- 
lege tax  based  on  the  amount  of  such  gross  premiums,  does 
not  render  a  tax  on  such  income  double. 

The  decision  of  the  tax  appeal  court  is  affirmed. 

/.  W.  Cathcart  (Thompson,  Milverton  &  Cathcart)  on 
the  brief  for  the  tax  payer. 

/.  M,  Stainback,  Attorney  General,  for  the  tax  assessor. 
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Robertson,  C.J.,  Watson,  J.,  and  Circuit  Judge 
Whitney,  in  place  of  Quarles,  J.,  absent. 

Counties — liability  for  torts — defective  highway. 

A  county  In  Hawaii  is  liable  in  damages  for  nonfeasance  in  fall- 
ing to  repair  a  defect  in  a  public  highway  or  to  guard  against 
injury  therefrom  resulting  in  personal  injury  to  one  lawfully 
traveling  on  the  highway. 

opinion  of  the  court  by  ROBERTSON,  C.J. 

This  case  comes  to  this  court  upon  an  interlocutory  bill 
of  exceptions  allowed  by  the  circuit  court  to  a  decision 
overruling  a  general  demurrer  to  the  plaintiflf^s  complaint. 

In  his  complaint  the  plaintiff  alleged  that  at  all  times 
mentioned  therein  he  was  a  resident  of  Hana,  County  of 
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Maui,  a  political  subdivision  of  the  Territory;  that  the 
county  had  and  has  the  general  supervision,  charge  and 
control  of  all  public  highways,  roads  and  streets  within  the 
county;  that  in  the  month  of  April,  1915,  owing  to  heavy 
rains  and  freshets  in  the  district  of  Hana  a  certain  culvert 
or  bridge  in  the  ''Hana*Nahiku''  road,  a  main  highway  in 
said  district,  was  washed  away  and  destroyed,  thereby 
causing  and  leaving  an  open,  uncovered  and  dangerous 
trench  or  ditch  of  great  depth  and  width  over  and  across 
said  highway;  that  said  defect  in  the  highway  was  not 
repaired  or  guarded  but  was  negligently  permitted  by  the 
defendant  to  remain  in  its  exposed  and  dangerous  con- 
dition until  the  29th  day  of  July,  1915;  and  that  on  the 
night  of  the  last  mentioned  date  the  defendant,  without 
knowledge  of  the  dangerous  condition  of  the  highway,  and 
without  any  fault  or  negligence  on  his  part,  but  because 
there  was  no  guard  or  signal  to  warn  persons  of  the  danger, 
fell  into  said  trench  or  ditch  and  thereby  received  great 
bodily  injuries  for  which  he  claimed  damages  from  and 
against  the  county. 

The  contention  made  on  behalf  of  the  defendant  in  sup- 
port of  its  demurrer  is  that  the  county  is  not  liable  for 
damages  for  personal  injuries  resulting  from  the  negligent 
failure  to  repair  a  public  highway.  We  do  not  agree  with 
counsel  for  the  plaintiff  that  this  point  may  not  be  raised 
by  demurrer.   R.  L.  1915,  Sec.  2360. 

The  argument  of  counsel  for  the  defendant  is  to  the 
effect  that  under  the  facts  alleged  in  the  complaint  no 
action  would  lie  against  the  Territory  and  that  a  like  im- 
munity exists  in  favor  of  the  counties,  citing  Coffield  v. 
Territory,  13  Haw.  478.  And  that  though  counties  are 
liable  for  injury  to  private  property  in  the  nature  of  a 
trespass  caused  by  negligence  in  repairing  a  highway,  they 
are  not  liable  for  injury  resulting  from  a  mere  failure  to 
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make  repairs,  citing  Matsumura  v.  County  of  Hawaii,  19 
Haw.  18  and  496. 

In  England  it  is  held  that  though  it  is  the  duty  of  a 
county  to  keep  its  highways  in  repair  it  is  not  suable  in 
damages  for  failure  to  perform  the  duty.  4  Dillon,  Mun. 
Corp.  (5th  ed.)  Sec.  1687,  note.  But  in  the  United  States 
the  view  was  early  taken,  and  has  since  been  adhered  to, 
that  there  is  no  such  obligation  at  common  law  and  that 
no  action  for  damages  caused  by  the  neglect  to  repair  a 
highway  will  lie  against  a  county  except  by  force  of  stat- 
ute. Id.  Sec.  1688;  Cof field  v.  Territory,  Bupra.  The  im- 
munity from  liability  of  unincorporated  counties  and  town- 
ships— ^sometimes  called  quasi-public  or  quasi-municipal 
corporations — seems  generally  to  have  been  rested  upon 
their  character,  as  involuntary,  their  duties,  as  govern- 
mental, and  the  nature  of  their  functions  as  state  agencies 
prescribed  for  purposes  of  public  policy  and  convenience 
of  administration.  And  so  it  has  been  held  that  such  polit- 
ical subdivisions  of  the  State  are  no  more  liable  to  civil 
actions  for  tort,  as  for  breach  of  an  imposed  public  duty, 
than  the  State  itself.  And  the  rule  applies  as  well  to  cases 
of  nonfeasance  as  of  misfeasance.  But,  by  the  great  weight 
of  authority,  municipal  corporations  proper  are  liable  to 
an  implied  civil  liability  for  damages  caused  to  travelers 
for  defective  and  unsafe  streets  under  their  control. 
Dillon,  supra,  Sec.  1690;  28  Cyc.  1341;  Barnes  v.  District 
of  Columbia,  91  U.  S.  540,  551.  In  the  Matsumura  case  it, 
therefore,  became  important  to  inquire  whether  the  coun- 
ties of  this  Territory  should  be  classed  as  counties  at 
common  law  or  as  municipal  corporations.  Mr.  Justice 
Wilder,  in  his  dissenting  opinion,  said  "Counties  are  cre- 
ated for  public  purposes  without  regard  to  the  actual 
wishes  of  their  inhabitants  and  are  in  substance  but 
agencies  of  the  government  for  the  purpose  of  aiding  in 
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the  general  administration  thereof.  The  clothing  of  them 
with  a  corporate  form  is  only  done  so  that  they  may  better 
perform  their  duties."  19  Haw.  36.  A  similar  view  was 
taken  by  the  majority  of  the  court  in  the  case  of  Markey 
V.  County  of  Queens,  164  N.  Y.  675.  But  the  majority  of 
the  court  in  the  MaUumura  case,  considering  the  fact  that 
in  this  Territory  the  counties  are  expressly  created  bodies 
corporate  and  politic  with  power  to  sue  and  liability  to  be 
sued  in  the  corporate  name,  and  in  view  of  their  character 
and  functions,  said,  'These  differences  make  the  extension 
of  immimity  to  counties  in  Hawaii  merely  a  blind  adher- 
ence to  nomenclature  in  the  application  of  an  erroneous 
principle."  19  Haw.  34.  In  6  McQuillin,  Mun.  Corp.  Sec. 
2720,  the  author  says,  "Usually  cities,  villages  and  other 
incorporated  municipalities,  have  conferred  upon  them  ex- 
tensive powers  in  the  management  of  their  highways, 
streets,  bridges,  alleys  and  sidewalks,  and  adequate  means 
to  keep  them  in  a  reasonably  safe  condition  for  use  in  the 
usual  mode  by  travelers;  and  hence,  in  most  States,  inde- 
pendent of  statute,  they  are  held  liable  to  private  action 
for  special  injuries  resulting  from  defects  or  obstructions 
m  the  streets  or  sidewalks.  The  liability  exists  regardless  of 
the  size  of  the  municipality,  and  applies  even  though  the 
population  is  only  a  few  hundred."  In  the  Matsumura 
case  the  claim  was  for  damages  for  injury  caused  to  private 
property  by  the  negligence  of  employees  of  the  county 
in  making  repairs  to  a  highway,  and  the  county  was  held 
liable.  That  case  was  followed  in  a  similar  case  recently 
decided.  Halawa  Plantation  v.  County  of  Hawaii,  22  Haw. 
753.  There  is  no  difference  in  principle  between  such  a 
case  and  one  where,  as  here,  the  alleged  negligence  con- 
sisted in  a  failure  to  keep  the  highway  in  a  reasonably  safe 
condition ;  and  the  liability  in  this  Territory  of  counties  for 
misfeasance,  as  adjudged  in  the  two  cases  referred  to,  in 
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our  opinion,  settles  also  their  liability  for  nonfeasance. 
Those  cases  are  to  be  regarded  as  having  established  in  this 
jurisdiction  the  rule  that  the  liability  of  counties  with 
respect  to  the  repair  and,  therefore,  the  non-repair  of 
highways  is  governed  by  the  law  applicable  to  municipal 
corporations,  and  that  counties  do  not  enjoy  the  immun- 
ity accorded  to  quasi-corporations. 

Counsel  for  the  defendant  places  considerable  reliance 
upon  the  statement  made  by  the  court  in  tHe  Matsumura 
case  that  "It  is  true  that  while  given  the  power  to  main- 
tain highways  the  duty  of  doing  so  is  not  specifically  en- 
joined upon  the  defendant,  and  therefore  that  no  action 
would  lie  for  nonfeasance  in  failing  to  exercise  this  power." 
19  Haw.  21.  At  the  time  that  case  was  decided,  as  now, 
the  counties  had  power  "to  open,  construct,  maintain  and 
close  up  public  streets,  highways,  roads,  alleys,  trails  and 
bridges  within  its  boundaries."  S.  L.  1905,  Act  39,  Sec.  9 
(R.  L.  1915,  Sec.  1503),  Then,  however,  all  public  high- 
ways were  under  "the  general  supervision,  charge  and  con- 
trol of  the  superintendent  of  public  works"  who  was 
"charged  with  the  execution  of  all  duties  relative  thereto." 
R.  L.  1905,  Sec.  594.  Subsequently  to  the  decision  of  that 
case,  namely,  in  1913,  the  above  mentioned  duties  were 
transferred  from  the  territorial  officer  to  the  several  boards 
of  supervisors  of  the  several  political  subdivisions  of  the 
Territory.  S.  L.  1913,  Act  107  (R.  L.  1915,  Sec.  1881). 
Whereas  there  existed  formerly  a  dual  right  or  power  to 
repair  (see  H.  R,  T.  &  L.  Co,  v.  Territory,  21  Haw.  136, 
144),  the  general  charge  of  and  control  over  public  high- 
ways, subject  to  certain  exceptions  not  material  to  this 
case,  since  the  passage  of  the  act  of  1913,  have  been  vested 
in  the  several  counties.  Under  these  circumstances  the 
power  to  repair  highways  must  be  held  to  imply  the  duty 
to  repair  them.  "By  the  great  weight  of  authority  it  is  held 
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that  where  municipal  corporations  are  invested  with  ex- 
clusive authority  and  control  over  the  streets  within  their 
corporate  limits  and  with  means  for  their  construction, 
improvement  and  repair,  a  duty  arises  to  the  public  from 
the  nature  of  the  powers  granted  to  keep  the  streets  in  a 
reasonably  safe  condition  for  the  ordinary  use  to  which 
they  are  subjected  and  a  corresponding  liability  exists  to 
respond  in  damages  to  those  injured  by  a  neglect  to  per- 
form the  duty."  28  Cyc.  1341 ;  Evanston  v.  Gunn,  99  U.  S. 
660,  667;  District  of  Columbia  v.  Woodbury,  136  U.  S.  450, 
456.  The  fact  that  in  this  Territory  the  counties  have  no 
independent  power  of  taxation,  their  revenues  being 
obtained  almost  entirely  under  territorial  statutes  and 
through  officers  of  the  Territory,  does  not  alter  the  situa- 
tion. The  supreme  court  in  District  of  Columbia  v.  Wood- 
bury, supra,  said,  "It  is  suggested  that  the  District  is  with- 
out the  means  to  perform  the  supposed  neglected  duty; 
that  none  of  its  officers  can  pay  a  judgment  against  it, 
and  that  no  process  against  it  could  enforce  payment ;  that 
even  a  mandamus  against  it  to  levy  a  tax  would  be  futile 
because  neither  the  District  nor  the  Commissioners  can 
levy  a  tax  for  any  purpose;  and  that  no  judgment  against 
it  can  be  paid  except  by  warrant  upon  the  Treasury,  pur- 
suant to  an  appropriation  by  Congress.  We  do  not  per- 
ceive that  these  considerations  materially  affect  the  prin- 
ciple upon  which  the  decision  in  the  Barnes  Case  rests." 
136  U.  S.  456. 

It  may  seem  to  be  going  rather  far  to  hold  the  county 
liable  for  injury  caused  by  the  failure  to  repair  a  defect  in 
a  country  road  when,  perhaps,  the  freshet  which  caused 
the  defect  may  have  done  great  damage  entailing  heavy 
expenditures  for  the  making  of  repairs,  but  on  the  other 
hand  it  would  seem  that  the  county,  promptly  and  at 
inconsiderable  expense,  might  ordinarily  take  measures  to 
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warn  travelers  of  the  existence  of  a  defect  in  the  road  and 
to  protect  them  from  the  danger  of  injury.  At  any  rate,  if 
it  is  deemed  advisable  to  limit  or  qualify  the  liability  of 
the  counties  in  this  class  of  cases  the  remedy  lies  with  the 
legislature. 

The  only  argument  advanced  in  support  of  the  con- 
tention that  the  demurrer  ought  to  have  been  sustained 
being  found  untenable,  the  decision  overruling  the  demur- 
rer is  sustained. 

The  defendant's  exception  is  overruled. 

D,  H.  Case  {E.  Vincent  with  him  on  the  brief)  for 
plaintiff. 

E.  R.  Bevins,  County  Attorney  of  Maui,  for  defendant. 


TERRITORY  v.  JAMES  LOW. 

No.  898. 

Reserved  Questions  prom  Circuit  Court,  Fourth  CmcuiT. 

Hon.  C.  F.  Parsons,  Judge. 

Argued  January  4,  1916.  Decided  January  11,  191(v. 

Robertson,  C.J.,  Watson,  J.,  and  Circuit  Judge  Ashford 

IN  PLACE  of  QuARLES,  J.,   ABSENT. 

Appeal  and  Error — reserved  queHitm^. 

A  question  may  be  reserred  by  a  circuit  court  of  its  own  motion, 
notwithstanding  a  motion  for  a  reservation  has  been  interposed 
by  one  of  the  parties,  the  court  not  having  ruled  on  the  question. 
Criminal  Law — accessory  after  the  fact — brother  of  felon. 

A  brother  of  one  convicted  of  the  crime  of  burglary  in  the 
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second  degree,  which  is  punishable  by  imprisonment  at  hard 
labor  for  a  term  of  not  more  than  ten  years,  is  not  punishable 
as  an  accessory  after  the  fact  to  that  offense  under  Sec.  3675, 
R.  L.  1915. 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.J. 

(Watson,  J.,  dissenting.) 

The  indictment  in  this  case  charged  that  one  William 
Low  did,  on  the  15th  day  of  October,  1914,  at  Hilo,  in  the 
county  of  Hawaii,  commit  the  crime  of  burglary  in  the 
second  degree,  and  that  the  defendant,  James  Low,  on  the 
24th  day  of  October,  at  Hilo,  aforesaid,  "well  knowing  the 
said  William  Low  to  have  done  and  committed  the  crime  of 
burglary  aforesaid,  in  the  manner  and  form  aforesaid,  him, 
the  said  William  Low,  did  then  and  there  knowingly  harbor, 
conceal,  maintain  and  assist  with  the  intent  that  he,  the 
said  William  Low,  should  avoid  and  escape  from  detection, 
arrest,  trial  and  punishment  as  to  the  crime  of  burglary 
aforesaid,  and  that  the  said  James  Low  was  then  and  there 
and  thereby  an  accessory  after  the  fact  to  the  crime  of 
burglary  aforesaid,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided."  The  defendant  entered  a 
plea  of  not  guilty  and  the  trial  proceeded  before  a  jury. 
At  the  close  of  the  case  for  the  prosecution  the  defendant 
also  rested  his  case  and  moved  the  court  to  direct  the  jury 
to  return  a  verdict  of  acquittal.  The  motion  was  based 
upon  the  grounds  that  the  evidence  did  not  show  that  the 
defendant  had  harbored,  concealed,  maintained  or  assisted 
the  said  William  Low  within  the  meaning  of  the  indictment 
or  the  statute,  and  that  as  the  evidence  did  show  that  the 
defendant  is  the  brother  by  consanguinity  of  William  Low 
he  could  not  be  convicted  under  the  indictment.  The 
prosecuting  attorney  moved  that  the  questions  involved  in 
the  motion  for  a  directed  verdict  be  reserved  for  the  con- 
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sideration  of  this  court.  The  circuit  court  then  did  reserve 
for  the  determination  of  this  court  the  questions,  (1) 
whether  the  facts  submitted  to  the  jury  constituted  the  de- 
fendant an  accessory  after  the  fact  to  the  crime  of  burglary 
as  alleged,  and  (2)  whether  the  motion  to  direct  a  verdict 
in  favor  of  the  defendant  should  be  granted. 

Counsel  for  the  defendant  contends  that  this  Court 
should  return  the  questions  unanswered  because  they 
should  not  have  been  reserved  since  a  question  ought  not  to 
be  reserved  by  a  court  of  its  own  motion  under  R.  L.  1915, 
Sec.  2511,  unless  the  court  has  a  well  founded  doubt  as  to  it 
(Territory  v.  Scully,  22  Haw.  484),  and  the  record  in  this 
case  shows  that  the  court  was  about  to  rule  on  the  defend- 
ant's motion  when  the  motion  was  made  that  the  questions 
be  reserved;  also  that  a  circuit  court  may  not  reserve  a 
question  upon  the  motion  of  a  party  imder  R.  L.  1915,  Sec, 
2512,  unless  on  account  of  some  opinion,  direction,  instruc- 
tion, ruling  or  order  made  or  entered  m  the  cause,  and  the 
record  shows  that  in  this  case  the  defendant's  motion  had 
not  been  ruled  upon.  This  contention  is  not  sustained. 
The  fact  that  a  motion  has  been  made,  supposedly  under 
section  2512,  that  a  question  be  reserved  for  the  considera- 
tion of  the  supreme  court  does  not  preclude  the  circuit 
court  from  making  the  reservation  of  its  own  motion,  under 
section  2511,  without  ruling  upon  the  question.  Nor  can 
this  court  presume  from  the  fact  that  shortly  before  reserv- 
ing the  question  the  circuit  court  "was  about  to  decide" 
the  question  that  at  the  time  the  question  was  reserved  the 
court  did  not  entertain  a  well  founded  doubt  as  to  it.  Argu- 
ment of  counsel  or  further  reflection  by  the  court  may  have 
raised  the  doubt.  "The  statute  is  broad,  and  authority  to 
reserve  is  discretionary  with  the  trial  court."  Territory  v. 
Scully f  supra. 

In  view  of  our  conclusion  with  reference  to  the  second 
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question,  involving  the  construction  of  the  statute  relating 
to  accessories  after  the  fact,  we  shall  pass  by  the  first  ques- 
tion  reserved  as  well  as  the  incidental  one  whether  the 
evidence  before  the  jury  permitted  of  more  than  one  infer- 
ence and  hence  did  not  present  a  pure  question  of  law 
such  as  may  properly  be  reserved. 

The  point  whether  by  reason  of  the  fact  that  the  defend- 
ant is  a  brother  of  the  person  who  committed  the  burglary 
he  cannot  be  held  as  an  accessory  after  the  fact  to  that 
crime  turns  upon  the  meaning  of  section  3675  of  the  Re- 
vised Laws  which  reads  as  follows: 

"If  any  one,  not  standing  in  the  relation  of  husband  or 
wife,  parent  or  child,  brother  or  sister,  by  consanguinity  or 
affinity,  to  any  person  guilty,  either  as  principal  or  acces- 
sory before  the  fact,  of  any  offense  punishable  by  death  or 
imprisonment  for  life,  shall  harbor,  conceal,  maintain  or 
assist  such  person,  with  the  intent  that  such  person  shall 
avoid  or  escape  from  detection,  arrest,  trial  or  punishment, 
he  shall  be  deemed  an  accessory  after  the  fact  to  such 
offense;  and  shall  be  punished,  where  punishment  for  his 
offense  is  not  otherwise  expressly  provided,  by  imprison- 
ment at  hard  labor  not  more  than  ten  years,  or  by  fine  not 
exceeding  two  thousand  dollars. 

"Whoever  is  accessory  after  the  fact  to  any  other  offense 
punishable  by  imprisonment  for  five  years  or  more,  shall 
be  punished,  where  punishment  is  not  otherwise  provided 
by  law,  by  imprisonment  at  hard  labor  not  more  than  two 
years,  or  by  fine  not  exceeding  five  hundred  dollars." 

The  punishment  prescribed  for  burglary  in  the  second 
degree  is  imprisonment  at  hard  labor  for  not  more  than  ten 
years. 

At  common  law  one  was  an  accessory  after  the  fact  who, 
knowing  a  felony  to  have  been  committed,  received,  re- 
lieved, comforted  or  assisted  the 'felon.  The  law  applied  to 
all  felonies  and  married  women  only  were  exempted  from 
its  operation  where  the  husband  was  the  principal  offender. 
It  will  be  observed  that  the  provisions  of  the  above  quoted 
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statute  differ  from  the  common  law  in  several  particulars. 
The  precise  point  in  the  case  at  bar  is  whether  the  exemp- 
tion of  brothers  and  the  other  specified  relatives  as  set 
forth  in  the, first  paragraph  of  the  section  with  reference  to 
offenses  punishable  by  death  or  imprisonment  for  life 
applies  also  to  the  second  paragraph  with  reference  to 
offenses  punishable  by  imprisonment  for  five  years  or  more. 
Counsel  for  the  prosecution  contend  that  the  exemptions 
specified  in  the  first  paragraph  do  not  apply  to  the  second, 
and  that  "the  legislature  apparently  took  the  humane 
ground  that  any  person  standing  in  the  near  relation  to 
any  person  liable  to  punishment  by  death  or  imprisonment 
for  life  ought  not  to  be  held  guilty  of  being  an  accessory 
after  the  fact  merely  because  his  natural  instincts  would 
prompt  him  to  shelter  the  principal  from  the  terrible  con- 
sequences of  the  crime,  while  in  other  offenses  the  motive 
could  not  be  so  potent."  On  the  other  hand,  as  suggested 
by  counsel  for  the  defendant,  it  is  difficult  to  suppose  that 
the  legislature  intended  that  the  shielding  by  relatives  of 
persons  guilty  of  the  most  heinous  crimes  is  to  be  over- 
looked while  as  to  lesser  crimes  it  is  to  be  punished.  We 
think  the  reasonable  and  proper  view  to  be  taken  of  the 
matter  is  that  the  exemptions  were  intended  to  apply  to 
the  second  paragraph  of  the  section.  In  the  first  paragraph 
the  legislature  evidently  intended  to  define  the  offense  of 
accessory  after  the  fact  and,  we  think,  the  words  "husband 
or  wife,  parent  or  child,  brother  or  sister,"  though  referred 
to  as  "exemptions,"  should  be  regarded  as  embraced  in  the 
definition  of  the  offense  as  are  the  words  "harbor,  conceal, 
maintain  or  assist."  This  being  so  it  follows  that  the  phrase 
"accessory  after  the  fact"  in  the  second  paragraph  of  the 
section  means  accessory  after  the  fact  as  defined  in  the  first 
paragraph.  We  hold  that  a  brother  of  one  guilty  of  the 
offense  of  burglary  in  the  second  degree  is  not  punishable 


TER.  V.  LOW,  23  Haw.  108.  113 

Watson,  J.,  disaenting. 

as  an  accessory  after  the  fact  to  that  offense. 

The  second  reserved  question  is  answered  in  the  affirm- 
ative, and  the  case  is  remanded  to  the  circuit  court. 

C  S.  Carlsmith,  Deputy  Attorney  General  (W.  H.  Beers, 
County  Attorney,  and  S.  S.  Rolph,  Deputy  County  At- 
torney, of  Hawaii,  with  him  on  the  brief),  for  the  Territory. 

W,  H.  Smith  for  defendant. 

DISSENTING  OPINION  OF  WATSON,  J. 

I  respectfully  dissent  from  the  views  of  the  majority  as 
expressed  in  the  foregoing  opinion  touching  the  construc- 
tion of  section  3675  of  the  Revised  Laws  of  1915,  and  the 
conclusion  arrived  at  by  them,  in  answering  the  second 
reserved  question,  that  a  brother  of  one  guilty  of  the  offense 

of  burglary  in  the  second  degree  is  not  (by  reason  of  such 
relationship)  punishable  as  an  accessory  after  the  fact.    As 

I  read  the  statute  (Sec.  3675)  provision  is  made  therein  for 
the  punishment  of  accessories  after  the  fact  in  two  distinct 
classes  of  felonies:  (1)  in  cases  where  the  principal  felon 
is  guilty,  either  as  principal  or  accessory  before  the  fact,  of 
any  offense  punishable  by  death  or  imprisonment  for  life; 
(2)  in  cases  where  the  principal  felon  is  guilty,  either  as 
principal  or  accessory  before  the  fact,  of  any  other  offense 
punishable  by  imprisonment  for  five  years  or  more.  The 
definition  of  "accessory  after  the  fact"  is  the  same  in  either 
class  of  case,  that  is,  one  who  harbors,  conceals,  maintains 
or  assists  the  principal  felon  "with  the  intent  that  such 
person  shall  avoid  or  escape  from  detection,  arrest,  trial  or 
punishment."  In  my  opinion  the  words  in  the  first  para- 
graph, "not  standing  in  the  relation  of  husband  or  wife, 
parent  or  child,  brother  or  sister,  by  consanguinity  or 
affinity,"  form  no  part  of  the  definition  of  the  offense,  as 
they  are  in  no  wise  descriptive  thereof,  but  should  be  con- 
strued merely  as  an  exception  exempting  from  punishment 
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persons  standing  in  the  enumerated  relationships  in  cases 
where  the  offense  of  the  principal  or  accessory  before  the 
fact  is  punishable  with  death  or  life  imprisonment.  "An 
exception  in  a  statute  excludes  from  the  purview  a  person 
or  thing  included  in  the  words."  Territory  v.  Tan  Yick, 
22  Haw.  773.  To  my  mind  it  is  peculiarly  significant  that 
no  such  exemption  is  contained  in  the  second  paragraph  of 
the  section,  relating  to  offenses  punishable  by  imprison- 
ment for  five  years  or  more,  but  there  it  is  provided  that 
'^ whoever  is  accessory  after  the  fact,"  etc.;  and  whatever 
may  have  been  the  motive  of  the  legislature  in  exempting 
accessories  after  the  fact  in  the  one  class  of  cases  and  failing 
to  exempt  them  in  the  other,  I  think  there  can  be  no  ques- 
tion as  to  the  power  of  the  legislature  to  make  the  dis- 
tinction. 

In  my  opinion  the  second  reserved  question,  in  so  far  as 
it  involves  the  point  of  defendant's  exemption  by  reason  of 
his  relationship  to  the  person  who  conmiitted  the  burglary, 
should  be  answered  in  the  negative.  The  first  reserved 
question,  as  well  as  other  points  which  might  arise  in  con- 
nection with  the  second  question,  which  the  majority  have 
not  found  it  necessary  to  discuss,  embrace  both  law  and 
fact  and  should  be  returned  unanswered.  The  People  v. 
Adwards,  6  Mich.  21. 
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WILBUR  M.  iOENNEDY  v.  MARY  L.  SNIFFEN, 
ADMINISTRATRIX  OF  THE  ESTATE  OF 
HENRY  KAMANA  SNIFFEN. 

No.  881. 
Exceptions  from  Circuit  Coxjks,  First  Circxjit. 

t 

Hon.  T.  B.  Stuart,  Judge. 

Aboukd  Januabt  12,  1916.  Decided  Janttabt  16,  1916. 

Robertson,  C.J.,  Watson,  J.,  and  Circuit  Judge 
Whitney,  in  place  of  Quari^ss,  J.,  absent. 

Pabent    Am)    Cmuy— liability    of    adoptive    father    for    support  of 
oban^waetL  child. 

An  adoptive  father  who  has  abandoned  his  child  may  be  held 
liable  upon  an  implied  contract  to  one  who  has  furnished  the 
child  with  necessary  support,  for  the  value  thereof  not  in  excess 
of  what  is  reasonable  considering  the  child's  station  in  life. 

ExBCUTOBS  AHD  Adhixistbators — Statute  of  non-claim — waiver. 

The  statute  of  non-claim  constitutes  a  special  regulation  of 
probate  law;  it  cannot  be  waived;  and  need  not  be  specially 
pleaded. 

Appeal  and  Ebbob — necessity  of  raising  question  in  trial  court — excep- 
tion to  rule. 

In  a  jury-waived  case  against  an  administratrix,  under  a  general 
exception  to  the  decision,  the  defendant  may  raise  for  the  first 
time  in  the  supreme  court  a  point  that  she  could  not  have  waived, 
namely,  that  the  plaintiff  had  failed  to  prove  that  the  claim  sued 
on  had  been  rejected  and  action  thereon  commenced  within  two 
months  as  required  by  statute. 

opinion  of  the  court  by  ROBERTSON,  C.J. 

The  plaintiff  brought  an  action  in  the  circuit  court 
against  the  defendant  as  administratrix  of  the  estate  of 
her    deceased    husband,    Sniffen,    claiming    the    sum    of 
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$1290.80,  being  at  the  rate  of  $25  per  month,  for  the  sup- 
port of  the  adopted  minor  daughter  of  the  decedent,  who, 
it  was  alleged,  had  been  abandoned  by  the  adoptive  father. 
There  were  two  counts  in  the  plaintiff's  complaint,  the 
second  of  which  alleged  an  express  contract  between  the 
plaintiff  and  the  decedent  for  the  support  of  the  child,  but 
the  allegation  was  not  sustained  by  proof.  In  the  first 
count  it  was  alleged  that  the  child  was  adopted  by  Sniffen 
and  his  then  wife  on  the  21st  day  of  April,  1899,  and  that 
by  the  articles  of  adoption  the  adoptive  parents  agreed  to 
clothe,  maintain,  educate  and  provide  for  the  child  in 
every  respect  as  becomes  the  duty  of  a  parent,  but  that  on 
or  about  the  24th  day  of  August,  1909,  the  adoptive 
mother  having  died,  the  decedent  abandoned  the  child, 
refused  to  permit  her  to  live  in  his  home,  and  refused  to 
otherwise  provide  her  with  board,  lodging,  clothing  or 
education,  whereby  plaintiff  was  colnpelled  to  and  did 
take  the  child  into  his  own  home  and  support  her,  the  rea- 
sonable value  of  the  board,  lodging,  clothing,  care  and 
maintenance  so  furnished  by  him  being  the  sum  of  twenty- 
five  dollars  per  month.  The  decedent  died  on  December 
13,  1913. 

The  circuit  court,  jury  waived,  held  that  the  plaintiff 
was  entitled  to  recover  and  gave  judgment  for  the 
amount  claimed.  The  court  intimated  that  the  amount  of 
the  claim  was  excessive,  but  felt  constrained,  in  the  absence 
of  any  contrary  evidence,  to  hold  as  it  did.  The  decision 
cannot  be  said  to  be  unsupported  by  the  evidence.  The 
only  exceptions  relied  on  by  the  defendant  are  those  going 
to  the  denial  of  a  motion  for  nonsuit,  and  to  the  decision 
and  judgment.  The  motion  for  a  nonsuit  was  based  upon 
the  ground  that  no  contractual  relation  had  been  shown 
to  exist  between  the  plaintiff  and  the  decedent.  It  is  con- 
tended that  the  evidence  not  only  failed  to  show  an  express 
contract  under  the  second  count  of  the  complaint,  but  did 
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not  tend  to  prove  any  facts  to  sustain  a  finding  of  an 
implied  contract  under  the  first  count.  There  was  testi- 
mony to  the  e£Fect  that  the  child  was  a  natural  one  and 
had  been  given  in  adoption  when  about  nine,  months  old 
by  the  mother  who  afterwards  became  the  wife  of  the 
plaintiff;  that  on  the  24th  day  of  August,  1909,  the  child 
then  being  about  eleven  years  old,  the  adoptive  father 
having  married  another  wife,  he  sent  the  child  back  to  her 
mother  and  told  the  mother,  in  effect,  that  if  she  would 
take  the  child  he  would  pay  for  her  support,  and  this  being 
agreed  upon  the  child  was  taken  to  live  at  the  home  of  the 
plaintiff  and  his  wife;  that  almost  immediately  thereafter 
the  decedent  repudiated  the  understanding  and  informed 
Mrs.  Kennedy  that  he  would  have  nothing  more  to  do 
with  the  child,  and  he  refused  to  contribute  to  her  support ; 
and  that  the  child  has  since  been  cared  for  and  supported 
by  the  plaintiff.  The  allegation  of  the  complaint  liiat  the 
decedent  had  abandoned  the  child  was  therefore  substan- 
tially proven. 

Section  1288  of  the  Civil  Code  of  1859  (now  R.  L.  1915, 
Sec.  2993)  provided  that  "The  children  of  a  valid  mar- 
riage shall  be  denominated  legitimate,  and  the  husband  of 
said  marriage  shall  be  liable  for  their  support  in  all 
respects,  until  they  severally  attain  the  age  of  majority, 
when  his  liability  shall  cease  for  further  provision."  Such 
was  the  obligation  assumed  by  Sniffen  when  he  adopted 
the  child  in  question,  "for  by  the  very  terms  of  the  agree- 
ment this  obligation  would  be  cast  on  the  adopting 
parent."  Mokukia  v.  McCandless,  5  Haw.  370.  "That  it 
is  the  duty  of  parents  to  support  and  maintain  their  chil- 
dren is  well  established ;  and  although  there  has  been  some 
difference  of  opinion  as  to  whether  in  the  absence  of  stat- 
ute, there  is  a  legal  or  merely  a  moral  obligation,  the 
better  view  undoubtedly  is  that  the  obligation  is  a  legal 
one.     At  the  present   time   the   duty   is   very   generally 
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expressly  imposed  by  statute,  and  under  such  statute  is 
necessarily  a  legal  one."  29  Cyc,  1605,  1606.  And,  "It  is  a 
necessary  consequence  of  the  duty  to  support  the  child 
that  the  parent  may  in  a  proper  case  be  held  liable  for 
necessaries  furnished  to  the  child  by  a  third  person;  but 
in  order  to  hold  the  parent  liable  there  must  be  either  an 
express  promise  to  pay  or  circumstances  from  which  a 
promise  can  be  implied,  some  clear  and  palpable  omission 
of  duty  on  the  part  of  the  parent  in  not  furnishing  neces- 
saries to  the  child  or  some  special  exigency  rendering  the 
interference  of  such  person  reasonable  and  proper."  Id. 
1608,  1609.  In  the  case  at  bar  the  evidence  disclosed  a 
clear  neglect  on  the  part  of  the  decedent  in  refusing  fur- 
ther to  support  the  child  and  virtually  abandoning  her, 
which  gave  the  plaintiff  who  did  furnish  the  support  a 
right  of  action  upon  the  promise  of  the  decedent,  implied 
by  law,  to  pay  therefor.  The  defendant's  motion  for  a 
nonsuit  was  properly  denied.  Board,  lodging,  clothing  and 
the  expenses  incidental  to  the  education  of  the  child  were 
necessaries,  and  for  the  value  thereof,  not  in  excess  of 
what  was  reasonable  for  the  child  considering  her  station 
in  life,  a  claim  could  be  made  against  the  estate,  and 
though  the  amount  of  the  claim  in  this  case  would  seem 
to  be  rather  large,  the  trial  court,  as  above  stated,  felt 
obliged  upon  the  evidence  adduced  to  award  the  whole 
sum,  and  the  amount  of  the  award  is  not  now  the  subject 
of  review.  There  was  testimony  in  the  case  tending  to 
show  that  for  a  period  of  apparently  some  months  prior 
to  the  death  of  Sniffen  the  child  was  in  a  boarding  school 
at  the  expense  of  some  charitable  society,  during  which 
time  the  plaintiff  was  at  expense  for  clothing  only,  but  no 
point  in  that  connection  has  been  raised  under  the 
exceptions. 

Under  the   exceptions   to   the   decision   and   judgment 
counsel  for  the  defendant  raise  the  point  that  the  plaintiff 


KENNEDY  v.  SNIFFEN,  23  Haw.  115.  119 

Opinion  of  the  Court 

failed  to  prove  that  he  had  presented  his  claim  to  the 
administratrix  within  six  months  from  the  date  of  the 
notice  to  creditors,  and  that  the  claim  had  been  rejected 
and  action  brought  thereon  Within  two  months  thereafter 
as  required  by  statute.  R.  L.  1915,  Sees.  2493,  2495.  The 
record  does  not  show  that  this  point  was  raised  in  the 
court  below,  and  it  is  admitted  that  it  was  not  raised  there. 
Counsel  for  the  plaintiff  contends  that  the  point  may  not 
be  raised  for  the  first  time  in  this  court.  The  defendant 
made  no  motion  for  judgment,  nor  for  a  new  trial,  and  the 
exception  to  the  decision  was  a  general  one.  In  McCand- 
less  V.  Honolulu  Plantation  Co.,  19  Haw.  239,  242,  quoted 
with  approval  in  Ripley  &  Davis  v.  Kapiolani  Estate,  22 
Haw.  507,  509,  it  was  held  that  such  an  exception  in  a 
jury-waived  case  is  too  general  to  bring  to  this  court  a 
question  of  law  which  has  not  been  called  to  the  attention 
of  the  court  below.  This  is  in  accordance  with  the  well 
settled  general  rule  that  questions  not  properly  reserved 
for  review  in  the  trial  court  will  not  be  noticed  on  appeal. 
See  3  C.  J.  689.  There  are  some  exceptions  to  the  rule,  one 
being  that  since  the  reason  for  the  rule  is  to  give  an  oppor- 
tunity to  avoid  the  effect  of  an  objection,  the  rule  does  not 
apply  where  that  could  not  have  been  done  even  though 
the  point  had  seasonably  been  raised.  3  C.  J.  740.  In  Ter- 
ritory  v.  Ptuihi,  18  Haw.  649,  655,  the  court  noted  that 
certain  evidence  could  readily  have  been  supplied  had  the 
objection  been  raised  at  the  trial.  New  points,  within  the 
scope  of  the  exception,  may  be  presented.  In  Kalaeokekoi 
v.  Wailuku  Sug,  Co.,  18  Haw.  380,  385,  the  appellant,  at 
the  suggestion  of  the  court,  urged  a  new  ground  in  sup- 
port of  his  exception  to  the  granting  of  a  nonsuit.  And  in 
Godfrey  v.  Rowland,  17  Haw.  577,  585,  the  appellee  was 
permitted  to  present  a  new  ground  in  support  of  the  judg- 
ment, the  opposite  party  not  having  been  misled  at  the 
trial  by  reason  of  the  omission  to  there  assert  the  point. 
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In  the  case  at  bar  the  plaintiff  was  not  induced  to  with- 
hold evidence  because  of  the  conduct  of  the  defendant, 
and  it  does  not  clearly  appear  whether  the  plaintiff  was 
able  to  prove  that  the  claita  was  duly  presented  to  the 
administratrix  and  that  the  action  was  brought  upon  its 
rejection  within  the  time  allowed  by  the  statute.  If  the 
plaintiff  is  able  to  make  the  proof  he  will  have  an  opportu- 
nity to  do  so  upon  another  trial,  while  if  he  is  unable  to  do 
so  he  is  not  entitled  to  recover,  and  ought  not  to  complain 
at  the  reversal  of  the  judgment.  The  rule  as  to  the  neces- 
sity of  raising  a  question  in  the  trial  court  cannot  well 
be  applied  where  the  point  is  one  which  the  party  may 
not  waive.  Such  is  the  case  here.  That  the  claim  was 
rejected  and  action  thereon  conmxenced  within  two 
months  were  material  facts  to  be  alleged  and  proved  in 
order  to  establish  the  plaintiff's  right  to  recover.  The 
defendant's  omission  to  demur  to  the  complaint  because 
of  the  lack  of  such  allegations  did  not  do  away  with  the 
necessity  of  the  plaintff's  proving  the  facts.  In  the  case 
of  Dejries  v.  Cartwright,  10  Haw.  249,  it  was  held  that 
the  statute  of  non-claim  constitutes  a  special  regulation 
of  probate  law  which  imposes  the  loss  of  the  claim  if  the 
party  fails  to  sue  on  it  within  the  time  prescribed;  that 
the  defendant  need  not  specially  plead  it  as  a  statute  of 
limitation;  and  that  it  is  a  matter  which  the  executor 
or  administrator  cannot  waive.  See  to  the  same  effect, 
Whitmire  v.  Powell,  117  S.  W.  (Tex.)  433;  Carney  v. 
Hawkins,  83  Atl.  (R.  I.)  327;  Nagle  v.  Ball,  13  So.  (Miss.) 
929;  Fitzgerald  v.  Bank,  64  Neb.  260.  We  hold  that  as 
the  administratrix  could  not  waive  the  point  she  should 
be  permitted  to  raise  it  in  this  court  for  the  first  time 
under  her  general  exception  to  the  decision.  We  further 
hold  that  the  point  is  well  taken  and  that  the  exception 
must  be  sustained. 
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Syllabus. 

A  new  trial  is  granted  and  the  case  is  remanded  to  the 
circuit  court. 

Lorrin  Andrews  for  plaintiff. 

-R.  /.  O'Brien  {E.  C.  Peters  with  him  on  the  brief)  for 
defendant. 
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Larceny — opinion  evidence — weight  of  cattle. 

The  weight  of  an  animal  alleged  to  have  been  st;plen  may  be 
properly  shown  by  a  witness  who  had  seen  the  same  and  who 
from  his  practical  experience  could  testify  to  the  weight. 

Same — value — competency  of  witness. 

If  a  person  shows  that  his  business  is  such  that  by  commercial 
reports,  newspapers  or  other  means  of  like  nature  he  is  familiar 
with  the  market  prices  of  an  article,  and  his  recollection  of  such 
prices  is  independent  of  such  market  reports,  newspapers  or  his 
books,  the  same  need  not  be  put  in  evidence,  but  the  witness  may 
testify  the  result  of  his  examinations  as  he  might  the  result  of 
inquiries  in  the  market  places. 

Evidence — failure  to  produce — inference. 

Where  material  evidence  is  equally  available  to  both  parties, 
a  failure  to  produce  is  open  to  an  inference  against  both  parties, 
the  particular  strength  of  the  inference  against  either  depending 
on   the   circumstances. 
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The  plaintiffs  in  error  were  convicted  by  a  jury  under 

an  indidtment  which  charged  that  they,  together  with  one 

Haimende,  alias  Jaime  Mendez,  on  the  12th  day  of  April, 

1914,  "did  unlawfully  and  feloniously  steal,  take  and  carry 

away  certain  thing  of  marketable,  saleable  and  available 

value,  to  wit,  one  steer  of  the  aggregate  value  of  sixty 

dollars,  the  same  then  and  there  belonging  to  and  being 

the  property  of  W.  H.  Shipman,  and  did  then  and  there  and 

thereby  commit  the  crime  of  larceny  in  the  first  degree."  Bj' 

section  3918  R.  L.  1915  larceny  is  defined  as  follows: 

"Larceny  or  theft  is  the  feloniously  taking  any  thing  of 
marketable,  saleable,  assignable  or  available  value,  belong- 
ing to  or  being  the  property  of  another." 

Section  3932  R.  L.  1915  provides  as  follows: 

"Larceny  is  of  two  degrees,  first  and  second.  Larceny 
of  the  property  of  the  value  of  more  than  fifty  dollars  is 
in  the  first  degree,  and  shall  be  punished  by  imprison- 
ment  at  hard  labor  not  more  than  ten  years. 

"All  other  larceny  is  in  the  second  degree,  and  shall  be 
punished  by  imprisonment  at  hard  labor  not  more  than 
one  year,  or  by  fine  not  exceeding  one  thousand  dollars." 

A  nolle  prosequi  having  been  entered  by  the  prosecu- 
tion as  to  the  defendant  Haimende  the  case  proceeded  to 
trial  against  the  remaining  defendants  (plaintiffs  in  error 
herein).  At  the  first  trial  of  the  action  the  jury  failed  to 
agree  on  a  verdict  and  a  mistrial  was  entered.  At  the  second 
trial  the  jury  found  both  of  the  defendants  (plaintiffs  in  error 
herein)  guilty  as  charged  in  the  indictment.  At  the  trial 
there  was  evidence  tending  to  prove  that  the  defendant 
Meyer  is  the  son  of  a  butcher  living  at  Waipunalei,  North 
Hilo;  that  he  was  the  man  in  charge  of  a  small  ranch 
which  adjoins  the  Parker  ranch  on  one  side  and  the  Ship- 
man  ranch  on  the  other;  that  Kamohai  was  a  cowboy  in 
the  employ  of  Meyer  for  some  years;   that  on  Sunday, 
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April  12,  1914,  the  defendant  Meyer  ordered  Haimende, 
a  Porto  Rican,  also  employed  by  Meyer,  to  go  with  him 
and  Kamohai;  when  the  three  got  to  a  place  about  eleven 
miles  mauka  of  the  government  road  Kamohai  took  down 
the  five-wire  fence  which  formed  a  partition  between  the 
two  places;  Meyer  then  went  on  to  the  Shipman  land  and 
attempted  to  rope  a  fat  steer  belonging  to  Shipman,  but 
being  unsuccessful  called  to  Kamohai  who  caught  the 
steer;  these  two  took  the  animal  on  to  the  Meyer  land, 
where  it  became  disabled  by  breaking  its  leg;  the  fence 
was  restored  to  its  original  condition,  and  night  coming 
on  the  three  went  to  the  Meyer  ranch  house;  the  follow- 
ing morning  at  about  nine  o'clock  the  three  returned  to 
the  scene  for  the  purpose  of  butchering  the  animal;  while 
there  one  of  Shipman's  employees  came  down  the  fence 
and  Kamohai  and  Haimende  ran  away  and  Meyer  secreted 
himself  behind  a  bush  near  at  hand;  his  dog  remained 
near  him,  and  this,  together  with  the  horses  which  the 
defendants  were  riding,  gave  the  clue  which  was  followed 
up  and  led  to  the  discovery  of  the  three;  Meyer  and  Ka- 
mohai, shortly  after  their  arrest,  both  made  written  state- 
ments to  the  arresting  officer  admitting  the  taking  of  the 
steer  and  indicating  no  defense;  these  written  statements 
were  offered  and  received  in  evidence  without  objection  on 
the  part  of  the  defendants ;  after  making  his  written  state- 
ment Meyer  was  asked  by  the  deputy  sheriff  why  he  went 
to  the  Shipman  ranch  and  took  the  steer  and  he  flippantly 
said  that  he  wanted  to  get  a  good  fat  steer;  after  the  in- 
dictment for  larceny  in  the  first  degree  had  been  pre- 
sented there  was  a  mistrial;  in  the  meantime  Meyer,  while 
awaiting  trial  on  this  indictment,  stole  another  Shipman 
steer  and  was  convicted  and  had  served  his  sentence.  At 
the  trial  of  the  present  case  Meyer  and  Kamohai  admitted 
the  taking  of  the  animal,  but  claimed  that  in  doing  so 
they  were  of  the  opinion  that  the  animal  belonged  to  one 
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Suerra,  whose  cattle  Meyer  had  the  right  to  take;  in  other 
words,  that  the  taking  was  a  mistake.  This  was  the  prin- 
cipal, if  not  the  only,  defense  on  the  merits.  There  was 
ample  evidence  to  warrant  the  jury  in  finding  that  the 
taking  was  a  felonious  one,  and  by  their  verdict  they 
found  against  the  mistake  theory.  The  defendants  made 
an  effort  to  convince  the  jury  that  the  stolen  animal  was 
of  the  value  of  less  than  $50,  the  effort  being  for  the  pur- 
p)ose  of  reducing  the  grade  of  the  crime  to  that  of  second 
degree.  Practically  all  of  the  assignments  of  error  relate 
to  the  value  of  the  stolen  animal. 

Dr.  Shutte,  a  veterinary  surgeon  in  charge  of  the  Ship- 
man  ranch  as  manager,  who  had  had  many  years  experi- 
ence as  a  rancher  in  the  cattle  raising  business,  gave  it  as  his 
opinion  that  the  animal  would  weigh  550  pounds  dressed. 
The  owner,  W.  H.  Shipman,  was  able  to  estimate  the  weight 
of  the  animal  from  the  hide  and  statement  of  its  condition. 
Mr.  Shipman  was  admitted  by  counsel  for  the  defendants 
to  be  an  expert  in  the  cattle  ranching  business.  He  gave 
the  weight  as  being  550  to  555  pounds.  It  appeared  from 
the  evidence  that  the  price  of  dressed  beef  is  determined 
by  the  Honolulu  market  and  that  beef  at  the  time  of  the 
larceny  was  10%c  per  pound  in  Honolulu;  generally  there 
is  a  difference  of  one-half  to  one  cent  per  p)ound  at  Hilo, 
the  point  of  shipment.  At  the  time  of  the  larceny,  how- 
ever, it  appeared  from  the  evidence  of  Mr.  Shipman  that 
the  price  was  the  same  (lOV^c).  Mr.  Shipman  testified 
that  the  cost  of  driving  the  animal  to  Hilo  would  be 
about  $1.25,  and  that  the  loss  in  weight,  resulting  from 
the  driving,  would  be  25  or  30  pounds;  that  by  deducting 
the  cost  of  driving  the  animal  to  Hilo  and  the  loss  of 
weight  the  dressed  beef  of  this  animal  would  be  worth  (at 
the  point  where  it  was  taken  from  the  Shipman  ranch) 
between  $55  and  $60.  The  defendant  Meyer  gave  his 
estimate  of  the  weight  of  the  animal  as  being  450  pounds 
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dressed  weight;  that  it  was  "pretty  fat.''  He  further  testi- 
fied that  the  value  of  fat  beef  at  Waipunalei  was  9c  per 
pound. 

Perhaps  the  principal  assignment  relied  on  by  the 
plaintiffs  in  error  in  this  court,  and  the  only  one  orally 
argued,  is  (No.  9)  that  the  circuit  court  erred  in  overruliag 
defendant's  motion  to  strike  the  testimony  of  W.  H.  Ship- 
man  relating  to  a  certain  hide  which  he  saw  at  the  police 
station  at  Hilo,  it  being  the  contention  of  the  defendants 
that  the  hide  testified  to  by  Mr.  Shipman  was  not  suf- 
ficiently identified  as  the  hide  of  the  animal  alleged  to 
have  been  stolen.  It  appears  from  the  transcript  that  Mr. 
Shipman,  when  called  as  a  witness  for  the  prosecution, 
testified  on  his  direct  examination  that  shortly  after  the 
steer  was  taken,  "It  may  have  been  two  weeks  or  less,  a 
week,  perhaps,"  he  saw  the  hide  of  the  animal  at  the 
sheriff's  office  in  Hilo.  Counsel  for  the  prosecution,  aa 
appears  by  the  record,  then  made  the  statement  that  he 
intended  to  call  other  witnesses  "for  the  purpose  of  tracing 
the  hide  right  down."  The  witness  then  being  asked  as 
to  the  condition  of  the  hide  at  the  time  he  saw  it,  objection 
waa  made  by  counsel  for  the  defense  on  the  ground  that  the 
evidence  was  incompetent,  irrelevant  and  immaterial.  The 
objection  was  overruled,  the  court  stating  "Upon  counsel's 
agreement  to  connect  it  may  be  admitted."  The  witness 
then  testified  that  the  hide  was  red  with  a  little  sprinkle  of 
brindle  on  the  back;  that  it  bore  the  Puuoo  brand  (the 
brand  used  by  the  witness  on  his  ranch)  as  described  in  the 
testimony  theretofore  given  by  Dr.  Shutte  and  illustrated 
by  the  witness  Shutte  on  the  blackboard  in  the  presence  of 
the  jury;  that  the  brand  on  the  hide  at  the  time  he  saw  it 
was  "plain  enough;"  that  from  an  examination  of  the  hide 
in  its  then  condition  he  was  able,  from  his  experience  as  a 
rancher,  to  tell  pretty  well  the  weight  of  the  animal,  but 
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not  its  age;  that  the  weight  of  the  animal  was  somewhere 
from  550  to  555  pounds  dressed  weight. 

The  description  of  the  hide  given  by  the  witness  tallied 
fairly  well  with  that  given  by  another  witness  for  the 
prosecution  (Inaga),  who  testified  that  the  animal  alleged 
to.  have  been  the  subject  of  this  larceny  "was  what  the 
natives  called  moo-o,  dark  brown,  brindle."  The  undis- 
puted evidence  shows  that  the  hide  of  the  animal  alleged  to 
have  been  stolen  was  taken  away  by  the  employees  of 
Shipman  and  turned  over  to  the  police  of  the  city  of  Hilo. 
This  condition  of  the  evidence  was  recognized  by  the  de- 
fendants in  their  requested  instruction  (No.  5b),  in  which 
the  court  was  asked  to  instruct  the  jury,  inter  aUa,  "that 
the  undisputed  evidence  in  this  case  shows  that  the  hide 
of  the  said  steer  was  taken  away  by  the  employees  of  W. 
H.  Shipman,  the  owner  of  the  said  steer,  and  afterwards 
turned  over  to  the  police  of  the  city  of  Hilo,  and  that  the 
said  hide  was  in  the  possession  of  the  police  until  within  a 
few  days  before  the  present  trial  of  this  cause."  Subsequent 
to  the  testimony  given  by  the  witness  Shipman,  Dr.  Shutte, 
on  being  recalled  as  a  witness  for  the  prosecution,  testified 
that  the  hide  of  the  animal  alleged  to  have  been  stolen  was 
salted  and  taken  to  Hilo,  and  that  he  pointed  out  that  hide 
to  Mr.  Shipman.  There  was  no  denial  of  the  fact  that  the 
hide  testified  to  by  Mr.  Shipman  was  that  of  the  stolen 
animal,  and  the  evidence  nowhere  raises  any  doubt  con- 
cerning it. 

We  think  the  contention  of  the  defendants,  that  the  hide 
testified  to  by  the  witness  Shipman  was  not  sufficiently 
identified,  is  without  merit,  and  that  the  motion  to  strike 
his  testimony  was  properly  overruled. 

Assignments  1  and  2  complain  of  the  rulings  of  the 
trial  court  that  Dr.  Shutte,  the  manager  of  the  ranch,  was 
competent  to  estimate  the  weight  of  the  steer.  This  witness 
had  seen  the  animal  after  it  was  roped  and  its  leg  broken 


TER.  V.  MEYER,  23  Haw.  121.  127 

Opinion  of  the  Court. 

by  the  defendants.  He  testified  that  the  animal  was  about 
thirty  months  old,  was  fat,  and  that  its  dressed  weight 
would  be  about  550  pounds.  The  witness  had  been  man- 
ager of  the  Shipman  ranch  for  about  eight  years,  was  a 
veterinary  surgeon  by  profession,  and.  had  had  experience 
in  handling  beef  and  nailk  cattle  since  1899.  He  testified 
that  he  was  in  the  habit  of  estimating  the  weight  of 
animals  by  looking  at  them;  that  all  experienced  cattle 
men  could  do  that;  that  cattle  were  usually  shipped  from 
the  Shipman  ranch  in  lots  of  75  or  80  to  Honolulu  and  that 
the  shipments  to  Hilo  varied  in  number;  that  he  kept  a 
record  of  the  average  weights  on  each  shipment  and  that 
he  could  correctly  estimate  the  weight  of  an  animal  within 
fifteen  or  twenty  pounds.  This  evidence  was  properly 
admitted.  As  was  said  by  the  supreme  court  of  Massa- 
chusetts in  the  case  of  Carpenter  v.  Wait,  11  Cush.  257, 
258: 

"The  fact  of  the  weight  of  the  cattle  might  be  shown  by 
the  opinion  of  witnesses,  who  had  seen  the  same,  and  who, 
from  their  practical  experience  could  testify  to  their  weight. 
This  species  of  evidence  would,  of  course,  be  much 
inferior  to  that  derived  from  the  actual  weighing  of  the 
cattle,  but  in  the  absence  of  that,  it  would  be  an  approxima- 
tion to  the  actual  weight,  proper  for  the  consideration  of 
the  jury." 

The  experiential  capacity  of  the  witness,  as  testified  to 
by  him,  was  in  our  opinion,  ample  to  qualify  him  to  give 
opinion  evidence  as  to  the  weight  of  the  steer.  Pacific 
Mill  Co.  V.  Enterprise  Mill  Co.,  16  Haw.  282;  Wigmore  on 
Evidence,  Sec.  559,  et  seq. 

The  third  assignment  is  to  the  refusal  of  the  court  to 
permit  the  defendants,  on  their  cross-examination .  of  the 
witness  Shipman,  who  had  testified  on  direct  examination 
that  the  price  of  beef  was  determined  by  the  Hawaiian 
Meat  Company  of  Honolulu,  to  go  into  the  relations  of 
that  company  and  the  various  ranches  on  Hawaii.     The 
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witness  having  testified  that  he  had  no  general  agreement 
with  the  Hawaiian  Meat  Company  touching  the  price  of 
beef,  evidence  as  to  whether  or  not  the  ranchers  on  the 
Island  of  Hawaii  were  members  of  the  Hawaiian  Meat 
Company  was  properly  excluded,  upon  the  objection  of 
the  prosecution  that  such  evidence  was  immaterial. 

Other  assignments  go  to  the  action  of  the  trial  court  in 
refusing  to  require  the  witness  Shipman  to  produce  his 
books  and  records  showing  the  price  of  beef  for  the  month 
of  April,  1914.  This  witness  had  testified  on  his  direct 
examination  that  he  had  been  in  the  cattle  business  for 
38  or  39  years;  that  he  had  a  place  of  business,  a  market 
at  Hilo,  where  he  was  then  engaged  in  selling  beef  at  whole- 
sale only;  that  years  ago  he  used  to  sell  at  retail;  that  he 
kept  track  of  prices  both  at  Honolulu  and  Hilo ;  that  from 
his  own  knowledge  of  the  Hilo  market,  and  from  the  prices 
he  got  and  kept  run  of  in  Honolulu,  the  market  price  at 
the  time  the  animal  was  taken  was  10%c  per  pound,  and 
that  its  value  was  IQi/^c  per  pound ;  that  generally  there  is 
a  difference  of  from  one-half  cent  to  one  cent  per  pound 
in  the  Honolulu  and  Hilo  prices,  but  at  that  time  there 
was  no  difference;  that  as  the  animal  stood  on  the  land  at 
Honohina,  before  it  was  roped  and  its  leg  broken,  it  was 
worth  between  $55  and  $60 ;  that  he  gained  his  information 
as  to  market  values  at  Honolulu  from  reports  and  from 
market  quotations  in  Honolulu  newspapers.  He  testified 
that  his  information  relative  to  the  market  price  of  beef 
during  the  month  of  April,  1914,  was  obtained  from  general 
sources,  in  the  regular  course  of  business,  and  from  quota- 
tions given  in  the  market  reports  contained  in  the  news- 
papers; that  he  had  an  independent  recollection,  without 
reference  to  any  books  or  papers,  as  to  the  market  price 
of  beef  in  Hilo  and  Honolulu  in  April,  1914;  that  the  price 
in  both  places  was  IOV2C  per  pound.  In  this  state  of  the 
evidence  the  court  ruled:  "It  appearing  that  the  witness' 
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recollection  now  is  not  based  upon  his  books,  the  motion 
to  produce  is  denied."  The  ruling  of  the  trial  court  was 
in  our  opinion  correct,  and  is  sustained  by  the  authorities. 

"Value  in  a  business  sense  consists  largely  of  the  opinions 
of  persons  familiar  with  the  market,  and  these  opinions  are 
largely  made  up  of  what  ij3  said  and  reported  by  others. 
Hence,  if  a  person  shows  that  his  business  is  such  that,  by 
commercial  reports  or  other  means  of  a  like  nature,  he  is 
familiar  with  the  current  market  prices  of  an  article,  he  is 
competent  to  testify  on  the  subject,  although  he  may  not 
have  actual  personal  knowledge  of  any  particular  sales. 
Brackett  v.  Edgerton,  14  Minn.  174,  (Gil.  134;)  Whart. 
Ev.  §§  256,  449."  Hoxsie  v.  Empire  Lumber  Co.,  41  Minn. 
548,  43  N.  W.  476. 

"That  case  does  not  require  that  the  newspapers  them- 
selves should  be  put  in  evidence,  but  it  recognizes  them  as 
a  proper  source  of  information,  to  which  persons  inter- 
ested in  the  markets  may  resort;  and  there  is  no  reason 
why  they  should  not  testify  the  result  of  their  examina- 
tions, as  they  might  the  result  of  inquiries  in  the  market 
places."  Cleveland  &  Toledo  R.  R.  Co.  v.  Perkins,  17 
Mich.  296,  300.  See  also  Smith  v.  R.  Co.,  68  N.  C.  107, 
116;  Sirrine  v.  Briggs,  31  Mich.  443,  446. 

The  defendants  complain  of  the  action  of  the  trial  court 

in  refusing  to  give   their  requested   instruction   No.   5b, 

reading  as  follows: 

"Upon  the  question  of  the  brand  or  brands  which  the 
steer  alleged  to  have  been  stolen  bore  you  are  instructed 
that  the  undisputed  evidence  in  this  case  shows  that  the 
hide  of  the  said  steer  was  taken  away  by  the  employees  of 
W.  H.  Shipman,  the  owner  of  the  said  steer,  and  after- 
wards turned  over  to  the  police  of  the  city  of  Hilo,  and 
that  the  said  hide  was  in  the  possession  of  the  police  until 
within  a  few  days  before  the  present  trial  of  this  cause. 
In  this  connection  you  are  charged  that  the  hide  itself 
would  be  evidence  of  the  brand  or  brands  which  it  bore 
&  the  clearness  or  lack  of  clearness  of  the  same  and  the 
failure  of  the  prosecution  to  produce  the  same  for  your  in- 
spection, unless  the  failure  to  do  so  has  been  satisfactorily 
explained  to  you,  gives  rise  to  the  natural  inference  that 
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the  prosecution  fears  to  produce  the  said  hide  for  your  in- 
spection, and  this  fear  is  some  evidence  that  the  hide,  if 
produced,  would  have  exposed  facts  unfavorable  to  the 
prosecution.  The  non-production  of  evidence  that  would 
naturally  have  been  produced  by  an  honest  and  therefore 
fearless  claimant  permits  the  inference  that  its  production 
would  be  unfavorable  to  the  party's  cause;" 
and  to  the  giving  by  the  court  of  an  instruction  as  follows : 

"The  hide  in  this  case  is  in  the  possession  of  the  prose- 
cution, but  it  is  equally  available  for  evidential  purposes 
to  the  prosecution  and  defense.  You  may  take  into 
account  its  non-production,  together  with  the  explana- 
tion as  to  why  it  was  not  produced,  and  you  may  infer,  if 
the  explanation  is  not  satisfactory,  or  if  there  is  no  explan- 
ation, that  the  prosecution  feared  to  produce  it  or  that  the 
defense  feared  to  produce  it,  as  the  facts  proved  may 
warrant." 

The  undisputed  evidence  showed,  and  it  was  apparently 
conceded  at  the  trial,  that  the  hide  of  the  animal  alleged 
to  have  been  stolen  was  in  the  possession  of  the  police  of 
the  city  of  Hilo,  where  the  trial  took  place,  and  that  it  was 
equally  available  for  evidentiary  purposes  to  the  prosecu- 
tion and  defense.  The  evidence  of  the  witnesses  for  the 
prosecution  (Shipman  and  Shutte),  which  was  received 
without  objection,  was  that  the  Shipman  brand  on  the 
hide  was  plain,  while  the  defendant  Meyer,  in  support  of 
his  claim  that  he  took  the  animal  under  the  mistaken 
belief  that  it  was  one  of  the  Sueita  steers,  which  he  had 
the  right  to  take,  testified  that  the  brand  was  not  very- 
plain  and  was  covered  with  long  hair  so  that  one  could 
just  see  it.  The  hide  itself  was  not  produced,  the  only 
explanation  offered  for  its  non-production  being  the  testi- 
mony of  one  of  the  witnesses  for  the  prosecution  that  it 
was  so  putrefied  that  its  production  in  court  would  be 
offensive  to  the  court  and  jury.  The  testimony  of  the  wit- 
nesses for  the  prosecution  as  to  the  condition  of  the  brand 
was  not  objected  to  on  the  ground  that  such  testimony 
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was  not  the  best  evidence,  nor  upon  any  ground,  nor  was 
there  any  notice  to  produce  given.  Defendants'  requested 
instruction  was  properly  refused,  as,  if  any  inference  could 
be  properly  drawn  by  the  jury  from  the  non-production  of 
the  hide,  the  inference  was  equally  available  against 
either  party,  as  it  appears  from  the  record  that  the  evi- 
dence was  accessible  to  both. 

The  correctness  of  the  instruction  as  given  presents  a 
question  of  more  difficulty,  as  the  general  rule  is  that  no 
inference  is  allowable  where  the  evidence  in  question  is 
equally  available  to  both  parties.  Indemnity  Co.  v. 
Perkins  (Ark.),  98  S.  W.  709,  710;  22  A.  &  E.  Ency.  Law 
(2d  Ed.)  1262;  Cross  v.  Ry.  Co.,  69  Mich.  363,  369.  This 
rule,  however,  does  not  appear  to  be  an  absolute  one, 
many  courts  of  high  standing  having  declined  to  adopt 
or  strictly  enforce  it.  In  Harriman  v.  R.  Co.,  173  Mass. 
28,  53  N.  E.  156,  the  supreme  court  of  Massachusetts  held 
that  the  inference  to  be  drawn  from  the  failure  to  call  a 
witness  available  to  both  parties  should  be  left  to  the 
jury  upon  all  the  circumstances;  in  Mitchell  v.  R.  Co.,  68 
N.  H.  96,  117,  34  Atl.  674,  it  was  held  that  either  party 
was  entitled  to  argue  as  to  the  inference  deducible  from 
the  failure  to  call  witnesses  available  to  both.  Professor 
Wigmore,  in  his  excellent  work  on  evidence.  Sec.  288,  says: 
"The  more  logical  view  is  that  the  failure  to  produce  is 
open  to  an  inference  against  both  parties,  the  particular 
strength  of  the  inference  against  either  depending  on  the 
circiunstances."  We  think  this  view  the  correct  one,  and 
applying  it  to  the  case  at  bar  the  instruction  given  by  the 
court  was  free  from  error.  The  jury  were  not  instructed 
that  they  were  bound  to  draw  an  inference  unfavorable 
either  to  the  prosecution  or  the  defendants  from  the  fail- 
ure to  produce  this  particular  evidence,  nor  was  the  weight 
to  be  given  to  the  circumstance  made  the  subject  of  sug- 
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gestion  to  the  jury  (United  States  v.  Schindler,  10  Fed. 
552). 

Bearing  in  mind  the  fact  that  both  the  prosecution  and 
the  defense  had  introduced  testimony  (secondary  evi- 
dence, it  may  be,  but  not  objected  to,)  as  to  the  condition 
of  the  brand  on  the  hide,  and  that  this  was  a  material 
fact  then  in  issue,  if  the  production  of  the  hide  before  the 
jury  would  have  aided  either  party  such  party  would 
probably  have  produced  it.  The  jury  were  properly  in- 
structed as  to  the  burden  of  proof,  and  that  a  taking  by 
mistake  under  a  bona  fide  claim  of  right  would  not  con- 
stitute larceny.  Reading  the  charge  as  a  whole  we  are  of  the 
opinion  that  under  the  facts  in  this  case  the  giving  of  the 
instruction  complained  of  was  not  error. 

The  remaining  assignment  goes  to  the  action  of  the  trial 
court  in  overruling  defendants'  motion  for  a  new  trial. 
This  assignment  is  disposed  of  by  what  has  been  already 
said. 

The  judgment  of  the  circuit  court  is  affirmed. 

Harry  Irwin  {T,  E.  M.  Osono  with  him  on  the  brief) 
for  plaintiffs  in  error. 

C.  S.  Carlsmith  (W.  H.  Beers,  County  Attorney  of 
Hawaii,  and  S.  S.  Rolph,  Deputy  County  Attorney  of 
Hawaii,  with  him  on  the  brief)  for  the  Territory. 
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Robertson,  C.J.,  Watson,  J.,  and  Circuit  Judge  Ashford 

IN   PLACE  OF  QUARLES,   J.,  ABSENT. 

WoBDs  AND  Phbases — "unlawfully," 

The  words  "unlawful"  and  "unlawfully"  are  commonly  used  as 
meaning  "without  authority  of  law"  or  "not  permitted  by  law." 
Cbiminal  Law — explosives — injury  to  property. 

In  a  prosecution  under  section  4028»  R.  L.  1916,  charging  the 
unlawful  use  of  dynamite  with  intent  to  injure  or  destroy  prop« 
erty,  it  is  not  necessary  to  allege  or  prove  that  the  property  was 
actually  injured. 
Same — evidence — specific  intent. 

The  burden  is  on  the  prosecution  to  prove  that  an  act  charged 
to  have  been  done  with  a  specific  intent  was  done  with  that  intent. 
But  it  is  sufficient  in  such  cases  to  prove  facts  from  which  such 
intent  may  be  inferred. 
Statutes — penal  laws — construction — intention. 

The  mere  fact  that  the  language  used  in  a  penal  statute  is  open 
to  two  constructions,  one  of  which  would  include  the  acts  charged 
and  the  other  not,  does  not  require  that  the  latter  view  must 
necessarily  prevail,  and  the  former  view  will  be  adopted  if  the 
court  is  well  satisfied  that  such  was  the  sufficiently  expressed 
Intention  of  the  legislature. 
Appeal  and  Ebbob — objections  to  evidence — exceptions. 

An  exception  to  the  admission  of  evidence,  to  be  available  in 
an  appellate  court,  should  point  out  the  particular  part  of  the 
evidence  which  was  objected  to.  If  any  of  the  evidence  was  admis- 
sible, a  general  objection  is  not  sufficient. 
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Trial — instructions — motive. 

Evidence  of  motive,  or  lack  of  motive,  being  a  matter  properly 
to  be  considered  by  the  Jury  in  a  criminal  case,  an  appropriately 
framed  instruction  on  the  point,  If  requested,  should  be  given. 
The  instruction  requested  in  this  case  was  properly  refused  be- 
cause incomplete  and  misleading. 

Same — extra  judicial  statements — restriction  of  relevant  evidence. 
The  operation  of  evidence  of  an  extra  Judicial  statement  re- 
levant on  the  question  of  motive  will  not  be  limited  by  an  instruc- 
tion where  the  evidence  went  in  generally  and  without  objection. 

OPINION  OP  THE  COURT  BY  ROBERTSON.  C.J. 

The  defendant  was  convicted  upon  an  indictment  under 
R.  L.  1915,  Sec.  4028,  charging  that  on  the  1st  day  of  April, 
1915,  in  the  district  of  South  Hilo,  county  of  Hawaii,  he  did 
unlawfully  use  dynamite  with  intent  to  injure,  destroy  and 
damage  a  certain  sugar  mill,  the  property  of  the  Onomea 
Sugar  Company,  and  brings  the  case  to  this  court  upon  ex- 
ceptions. After  the  case  was  submitted  counsel  were  asked 
to  file  briefs  upon  a  point  which  had  not  been  presented, 
namely,  whether  in  a  case  of  this  kind  it  is  incumbent  upon 
the  prosecution  to  allege  and  prove  actual  injury  to  property 
as  a  result  of  the  unlawful  use  of  the  explosive.  The  indict- 
ment, it  will  be  observed,  alleged  the  unlawful  use  of  dyna- 
mite with  intent  to  injure  the  property,  and  the  evidence 
adduced  at  the  trial  showed  that  there  had  been  no  explo- 
sion and  that  no  actual  damage  had  been  done  to  the  mill 
in  question.  Section  4028  provides  that  "Any  person  un- 
lawfully using  dynamite  or  other  explosive  chemical  or  sub- 
stance for  the  purpose  of  inflicting  bodily  injury  upon,  or  to 
terrify  and  frighten,  any  person,  or  to  mjure  or  destroy  any 
property,  or  damage  the  same  in  any  manner,  shall  be 
liable,"  etc. 

Counsel  for  the  defendant  contends  that  so  far  as  this 
case  is  concerned  it  is  as  though  the  statute  read  "Any  per- 
son unlawfully  using  dynamite  to  injure,  destroy  or  damage 
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any  property,"  ete.,  and  that  as  at  the  time  the  statute  was 
first  enacted  (June  15,  1893)  the  only  unlawful  use  of  dyna- 
mite was  its  use  in  committing  malicious  injury,  actual 
injury  must  be  shown,  and  that  the  word  "unlawfully"  as 
used  in  section  4028  was  not  intended  as  a  prohibition  of 
the  acts  therein  mentioned.  He  also  argues  that  the  fact 
that  in  the  revision  of  1905,  and  again  in  the  revision  of 
1915,  the  provisions  of  the  act  of  1893  were  included  in  the 
same  chapter  with  the  provisions  relating  to  the  offense  of 
malicious  injury  adds  force  to  his  contention:  that  even  if 
the  words  "for  the  purpose,"  as  used  in  section  4028,  are  the 
equivalent  of  "with  the  intent"  they  are  not  grammatically 
connected  with  the  words  "to  injure  or  destroy  any 
property;"  and,  further,  that  a  use  of  dynamite  with  intent 
to  injure  property  is  not  a  use  to  injure  it. 

It  is  not  necessary,  in  order  to  give  the  statute  a  proper 
meaning  and  operation,  that  the  acts  mentioned  in  it 
should  be  made  unlawful  by  another  statute.  "A  statute 
often  speaks  as  plainly  by  inference,  and  by  means  of  the 
purpose  which  underlies  the  enactment,  as  in  any  other 
manner,  and  whenever  it  appears  by  necessary  inference 
from  what  is  expressed,  that  a  given  act  or  acts  are  opposed 
to  the  policy  of  the  law,  and  will  defeat  its  purpose,  or  the 
object  had  in  view  by  the  legislature,  such  acts  should  be 
held  to  be  thereby  prohibited."  U.  8.  v.  O'Connor,  31  Fed. 
449,  451.  The  words  "unlawful"  and  "unlawfully,"  where 
the  context  or  object  of  a  statute  requires,  may  be  given  a 
restricted  meaning  and  construed  as  having  reference  only 
to  acts  expressly  prohibited  by  statute,  but  such  restricted 
meaning  is  by  no  means  a  necessary  one  for  those  words  are 
commonly  used  in  a  wider  sense,  as  the  equivalent  of  "with- 
out authority  of  law"  or  "not  permitted  by  law,"  and  as  in* 
elusive  of  actionable  violations  of  civil  rights  whether  or 
not  they  be  punishable  criminally  as  well.  State  v.  Tinkler, 
72  Kan.  262;  People  v.  Loveless,  84  N.  Y.  S.  1114;  Com.  v. 
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Hunt,  4  Met.  Ill,  123;  State  v.  Savant,  115  La.  226;  Terrell 
V.  State,  86  Tenn.  523,  531 ;  Martens  v.  Reilly,  109  Wis.  464, 
473;  Surles  v.  Sweeney,  11  Ore.  21,  24.  The  statute  as 
passed  in  1893  was  entitled  "An  act  relating  to  the  unlaw- 
ful use  or  possession  of  explosives,"  and  it  had  no  apparent 
relation  to  the  ofifense  of  malicious  injury.  In  the  Penal 
Laws  of  1897  the  two  statutes  were  widely  separated,  and 
the  fact  that  in  the  revisions  of  1905  and  1915  they  were 
incorporated  in  one  chapter  should  not  affect  the  construc- 
tion. In  other  words,  the  provisions  of  sections  4028  to 
4031  of  the  Revised  Laws  mean  now  just  what  they  did 
when  they  were  first  enacted.  Upon  a  strict  grammatical 
construction,  probably,  the  words  "for  the  purpose"  in  sec- 
tion 4028  would  be  held  to  be  connected  only  with  "inflict- 
ing bodily  injury"  upon  persons,  but  the  strict  rules  of 
grammar  should  not  be  permitted  to  defeat  the  legislative 
intent.  The  words  "purpose"  and  "intent,"  according  to  the 
dictionaries,  are  synonyms.  And  see  Smith  v.  State,  70 
Tenn.  614,  619;  Phillips  v.  State,  45  S.  W.  (Tex.)  709; 
Perugi  v.  State,  104  Wis.  230,  242;  Anderson  v.  Hooks, 
9  Ala.  704,  709.  And  we  take  the  view  that  section  4028 
was  regarded  by  the  legislature  as  providing  that  any  person 
unlawfully  using  dynamite  or  other  explosive  chemical  or 
substance  for  the  purpose  of  injuring  or  destroying  (or  with 
the  intent  to  injure  or  destroy)  any  property,  should  be 
punished  as  provided.  The  placing  of  such  explosive  in 
position  for  the  purpose  of  injuring  or  with  the  intent  to 
injure,  another's  property  would  constitute  an  unlawful  use 
within  the  meaning  of  the  statute  though  there  be  no  ex- 
plosion and  no  actual  damage  done.  We  think  this  view 
does  not  transgress  the  rule  that  penal  statutes  are  to  be 
construed  strictly,  nor  the  rule  that  the  intent  of  the  legis- 
lature is  to  be  gathered  primarily  from  the  words  used  in 
the  act.  If  the  language  used  in  a  penal  statute  is  suscept- 
ible of  two  equally  probable  meanings  that  interpretation 
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which  operates  in  favor  of  life  or  liberty  will  be  preferred, 
but  the  mere  fact  that  the  language  used  is  open  to  two 
constructions,  one  of  which  would  include  the  acts  charged 
and  the  other  not,  does  not  require  that  the  latter  view 
must  necessarily  prevail,  and  the  former  view  will  be 
adopted  if  the  court  is  well  satisfied  that  such  was  the  suffi- 
ciently expressed  intention  of  the  legislature.  U.  S.  v.  Hart- 
weU,  6  Wall.  385,  396;  U.  S.  v.  Reese,  92  U.  S.  214,  219; 
U.  S.  V.  Harris,  177  U.  S.  305,  309;  Northern  Securities  Co. 
V.  U.  S.,  193  U.  S.  197,  358.  "While  it  is  true  that  before  a 
case  can  be  held  to  fall  within  a  penal  statute,  the  case  must 
come  within  the  letter  and  spirit  of  the  statute,  yet  if  it 
comes  within  the  spirit,  and  also  within  one  reasonable 
interpretation  of  the  letter,  of  the  statute,  it  is  sufficient, 
although  there  may  be  a  literal  construction  that  might  be 
put  upon  the  statute  which  would  not  include  the  case." 
U.  S.  V.  WUliams,  159  Fed.  310,  313;  U.  S.  v.  Hocking  Val- 
ley R.  Co.,  194  Fed.  232,  243.  The  act  of  1893  was  enacted 
at  a  time  of  political  turmoil.  It  penalized  the  possession 
of  explosives  with  the  intent  to  use  the  same  unlawfully 
as  well  as  the  unlawful  use  thereof,  and  we  believe  that  a 
different  form  of  expression  would  have  been  used  if  the 
intention  of  the  law  makers  had  been  to  condemn  the  un- 
lawful use  of  explosives  against  property  only  when  actual 
damage  ensues. 

Under  exceptions  to  the  denial  of  a  motion  for  a  directed 
verdict  of  acquittal  and  to  the  verdict  rendered  counsel  for 
the  defendant  contends  that  the  corpus  delicti  was  not 
proven  by  more  than  a  scintilla  of  evidence.  There  was 
testimony  from  which  the  jury  were  authorized  to  find  that 
at  about  six  o'clock  on  the  morning  of  April  1,  1915,  at  the 
mill  of  the  Onomea  Sugar  Company,  a  bundle  was  found 
traveling  on  the  cane  carrier  leading  from  the  end  of  the 
flume  by  which  cane  is  sent  in  from  the  fields  and  the 
crusher  in  the  mill;  that  it  was  seen  and  taken  out  from 
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near  the  rollers  by  an  employee  whose  post  of  duty  was  at 
that  point;  and  that  on  examination  it  was  found  to  be  a 
gunny  bag  tied  up  with  wire  and  containing,  besides  a  few 
stones,  two  sticks  of  dynamite  with  explosive  caps  and  fuse 
attached  wrapped  in  a  newspaper  and  two  paper  bags  and 
tied  with  string.  The  claim  that  there  was  no  substantial 
evidence  to  support  a  finding  that  the  bag  contained  dyna- 
mite and  that  it  was  used  with  the  intent  to  injure  property 
is  not  sustained.  There  was  direct  testimony  that  the  sub- 
stance was  dynamite.  The  intent  with  which  an  act  is  done 
may  be  inferred  from  the  nature  of  the  act  and  the  circum- 
stances surrounding  it.  From  the  evidence  in  the  case  the 
jury  were  at  liberty  to  find  that  someone  had  placed  the 
dynamite  in  the  flume  leading  to  the  mill  with  the  intent 
and  expectation  that  it  would  reach  the  mill,  be  exploded 
by  concussion,  and  damage  the  property.  "The  burden  is 
on  the  state  to  prove,  by  either  direct  or  circumstantial 
evidence,  that  the  act  was  done  with  the  requisite  specific 
intent.  But  it  is  sufficient  in  such  cases  to  prove  facts  from 
which  the  specific  intent  may  be  inferred."  12  Cyc.  153. 
See  Lo  Toon  v.  Territory,  16  Haw.  351 ;  Malone  v.  State, 
169  Ind.  72;.  Talbert  v.  State,  25  So.  (Ala.)  690.  There  was 
ample  evidence  from  which  the  jury  could  have  found,  as 
they  did  find,  that  the  corpus  delicti,  the  act  done  with  the 
specific  intent,  was  established.  Nor  can  we  sustain  the 
contention  of  counsel  that  the  verdict  was  against  the  evi- 
dence in  that  it  did  not  connect  the  defendant  with  the 
commission  of  the  act.  We  deem  it  unnecessary  to  prolong 
this  opinion  with  a  review  of  the  evidence  of  the  circum- 
stances relied  on  by  the  prosecution.  True,  the  connecting 
evidence  was  circumstantial,  but  it  was  supported  by  testi- 
mony tending  to  show  motive  on  the  defendant's  part — 
dissatisfaction  and  ill-will  toward  the  company  and  its 
manager — and  also  by  testimony  as  to  a  conversation  be- 
tween the  defendant  and  his  wife  overheard  at  the  jail  after 
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his  arrest  in  the  course  of  which  he  said  to  her,  "Keep  quiet. 
Talk  easy.  They  can't  prove  it.  You  always  say  it  was  a 
plain  paper.  That  is  alright,  we  want  them  to  put  (send) 
us  back  to  our  country."  We  have  read  the  transcript  of 
testimony  carefully,  and  find  that  the  evidence  was  suffi- 
cient to  sustain  the  verdict. 

An  exception  was  taken  to  a  ruling  made  by  the  trial 
court  by  which  Mr.  Moir,  the  manager  of  the  company,  was 
permitted  to  testify  to  what  was  said  in  a  conversation  had 
between  himself  and  the  defendant,  who  is  a  Portuguese, 
on  the  day  prior  to  the  commission  of  the  alleged  offense. 
It  appeared  that  the  conversation  was  had  in  part  directly 
in  the  English  language  and  in  part  through  an  interpreter 
who  spoke  both  the  English  and  Portuguese  languages.  Mr. 
Moir  testified  that  the  defendant  seemed  to  understand 
what  he,  Moir,  said  to  him,  and  there  was  other  testimony 
tending  to  show  that  the  defendant  has  some  knowledge 
of  English.  The  defendant  himself  gave  his  version  of  the 
conversation,  and  he  did  not  claim  to  understand  no  Eng- 
lish. The  interpreter  also  testified  as  to  the  conversation. 
The  three  versions  varied  somewhat.  A  part,  at  least,  of 
Moir's  statement  as  to  the  conversation  was  clearly  admis- 
sible, and  as  the  objection  was  a  general  one,  interposed  to 
his  testifying  to  it  at  all,  and  there  was  no  motion  to  strike 
any  part  of  it,  we  cannot  say  error  was  committed.  "As  a 
rule  objections  to  evidence,  to  be  available  on  appeal,  must 
point  out  the  particular  part  of  the  evidence  which  is  ob- 
jected to.  If  any  of  the  evidence  was  admissible,  a  general 
objection  is  not  sufficient."    3  C.  J.  818. 

Another  exception  was  taken  to  the  refusal  of  the  court 
to  give  an  instruction  (No.  9)  on  behalf  of  the  defendant 
to  the  effect  that  in  a  prosecution  depending  upon  circum- 
stantial evidence,  in  order  that  the  accused  may  be  con- 
victed, the  evidence  must  exclude  every  reasonable  hypoth- 
esis of  innocence.     This  point  was  correctly  covered  by 
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the  charge  given  by  the  court  and  there  was  no  need  of 
repeating  it  in  the  form  requested  by  the  defense  which, 
perhaps,  was  a  shade  too  strong. 

Another  exception  was  taken. to  the  refusal  of  the  court 
to  give  defendant's  requested  instruction  No.  10,  as  f oDows : 
"The  jury  are  instructed  that  if  they  should  find  that  the 
evidence  fails  to  show  sufficient  motive  to  commit  the  crime 
charged,  on  the  part  of  the  accused,  this  is  a  circumstance 
in  favor  of  his  innocence.  In  this  case,  therefore,  if  the 
jury  find  upon  careful  examination  of  the  evidence  that  it 
fails  to  show  sufficient  motive  on  the  part  of  the  accused  to 
commit  the  crime  charged  against  him,  then  this  is  a  cir- 
cumstance which  the  jury  may  consider  in  connection  with 
all  the  other  evidence  in  the  case  in  making  up  their  ver- 
dict." Counsel  for  the  prosecution  contend  that  the  in- 
struction was  properly  refused  because  it  was  "argumenta- 
tive,'' and  "an  instruction  upon  a  question  of  fact,"  also 
that  the  subject  of  motive  was  sufficiently  covered  in  the 
charge  of  the  court.  The  only  reference  in  the  charge,  how- 
ever, to  motive  was  that  its  existence  was  asserted  on  one 
side  and  denied  on  the  other.  We  think  the  in- 
struction was  not  argumentative,  nor  a  comment 
upon  the  character,  quality  or  strength  of  the  evi- 
dence within  the  meaning  of  the  statute.  R.  L.  1915, 
Sec.  2435.  But  we  are  of  the  opinion  that  the  instruc- 
tion, in  the  form  requested,  was  incomplete  and  misleading, 
and  was  properly  refused  on  that  account.  Evidence  of 
motive  or  lack  of  motive  for  the  commission  of  a  crime  is 
generally  admissible  on  the  trial  of  criminal  cases  and  is  a 
proper  subject  for  consideration  by  the  jury,  though  proof 
of  motive  forms  no  part  of  the  burden  devolving  on  the 
prosecution  in  making  out  a  case.  It  being  a  proper  matter 
for  the  jury  to  consider,  it  would  seem  to  follow  that  an 
appropriately  framed  instruction  on  the  point,  if  requested, 
ought  to  be  given.    In  cases  depending  on  circumstantial 
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evidence  motive,  or  the  absence  thereof,  becomes  important 
on  the  point  whether  the  criminal  act  in  question  was  com- 
mitted by  the  defendant.  But  the  lack  of  evidence  of 
motive  becomes  unimportant  if  the  jury  are  satisfied  from 
the  evidence  beyond  a  reasonable  doubt  of  the  guilt  of  the 
accused,  and  an  instruction  on  the  subject  of  motive  which 
omits  this  phase  is  apt  to  be  misleading,  for  in  such  case  a 
motive  may  be  inferred  from  the  fact  of  the  commission  of 
the  crime. 

Another  exception  relates  to  the  ruling  of  the  court  in 
refusing  to  give  defendant's  requested  instruction  No.  11,  to 
the  effect  that  a  certain  statement  testified  on  rebuttal  to 
having  been  made  by  the  defendant  after  his  arrest  tending 
to  show  ill-will  against  Mr.  Moir  should  be  considered  by 
the  jury  only  as  bearing  on  the  credibility  of  the  defendant 
as  a  witness  and  not  generally  on  the  question  of  his  guilt 
or  innocence.  The  defendant  had  admitted  making  the 
statement  but  denied  that  it  had  reference  to  Mr.  Moir. 
The  testimony  went  in  without  objection  so  that  no  ques- 
tion as  to  its  non-admissibility  on  the  ground  of  remoteness 
is  presented.  The  testimony  being  before  the  jury  under 
these  circumstances  we  think  its  effect  was  not  to  be  limited 
as  stated  in  the  refused  instruction.  "As  the  relevancy  of 
the  extrajudicial  statement  is  dependent  upon  that  of  the 
mental  state,  the  probative  utterance  may  precede,  accom- 
pany, or  follow  the  principal  fact,  if  any,  which  the  mental 
state  assists  to  characterize  or  explain.  So  long  as  the  time 
of  the  declaration  is  not  too  remote  to  be  relevant,  a  con- 
siderable interval  will  not  be  treated  as  fatal  to  admissi- 
bility." 4  Chamberlayne,  Ev.,  Sec.  2656.  Aside  from  any 
question  of  admissibility,  then,  the  testimony  was  of  a 
character  proper  for  consideration  by  the  jury  in  connection 
with  the  other  evidence  tending  to  show  motive. 

The  charge  of  the  court  to  the  jury  covered  the  case  fairly 
and  correctly. 
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All  the  exceptions  have  been  considered,  and  they  are 
overruled. 

C  S.  Carhmith,  Deputy  Attorney  General  (W.  H.  Beers, 
County  Attorney  of  Hawaii,  and  S.  S.  Rolph,  Deputy 
County  Attorney  of  Hawaii,  with  him  on  the  brief) ,  for  the 
Territory. 

/.  W.  Russell  for  defendant. 
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Equity — pleading — misjoinder  of  parties — multifariousness, 

A  bill  in  equity  is  not  demurrable  for  misjoinder  of  parties 
respondent  or  multifariousness  where  the  complainant  claims  but 
one  general  right,  and  there  is  a  single  subject-matter  in  which 
both  respondents  are  interested,  though  the  interests  are  distinct 
and  different  species  of  relief  is  asked  against  each  of  them. 

Appeal  and  Error — reserved  question — question  returned  unanswered. 
Where  the  question  reserved  is  whether  a  demurrer  to  a  bill  in 
equity  should  be  sustained,  and  the  facts  are  not  fully  and  clearly 
set  out  in  the  bill,  the  matters  are  complicated,  and  the  bill  is 
amendable  and  probably  would  be  amended  in  case  the  demurrer 
were  sustained,  this  court  is  not  required  to  answer  the  question, 
but  may,  in  the  exercise  of  its  discretion,  return  it  to  the  Judge 
who  reserved  it. 
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The  bill  in  this  case  sets  forth,  in  substance,  that  the  com- 
plainant is  the  widow  of  one  Samuel  L.  Rumsey,  formerly 
a  resident  of  this  Territory,  whom  she  married  on  August 
31,  1905,  and  who  died  in  California  on  the  27th  day  of 
July,  1910;  that  the  respondent,  the  New  York  Life  Insur- 
ance Company,  is  a  New  York  corporation  having  the  right 
to  do  a  life  insurance  business  in  this  Territory;  that  the 
respondent,  Benson,  Smith  &  Company,  Limited,  is  a 
Hawaiian  corporation  engaged  in  the  business  of  buying, 
selling,  dealing  in  and  manufacturing  drugs,  medicines  and 
other  commodities;  that  on  the  11th  day  of  June,  1903,  the 
insurance  company  issued  a  policy  upon  the  life  of  said 
Rumsey,  wherein  it  was  stipulated  that  "New  York  Life 
Insurance  Company  agrees  to  pay  five  thousand  dollars  to 
the  firm  of  Benson,  Smith  &  Co.,  Ltd.,  or  its  legal  repre- 
sentatives, or  to  such  beneficiary  as  may  have  been  duly 
designated,  at  the  home  office  of  the  company,  in  the  City 
of  New  York,  immediately  upon  receipt  and  approval  of 
proofs  of  the  death  of  Samuel  L.  Rumsey,  the  insured,  of 
Honolulu,  in  the  Island  of  Oahu,  Hawaii.  ♦  ♦  ♦  The  in- 
sured, having  reserved  the  right,  may  change  the  bene- 
ficiary, or  beneficiaries,  at  any  time  during  the  continuance 
of  this  policy,  by  written  notice  to  the  company  at  the  home 
office,  provided  this  policy  is  not  then  assigned.  The  insured 
may  at  any  time,  by  written  notice  to  the  company  at  the 
home  office,  declare  any  beneficiary  then  named  to  be  an 
absolute  beneficiary  under  this  policy.  No  designation,  or 
change  of  beneficiary  or  declaration  of  an  absolute  bene* 
ficiary  shall  take  effect  until  endorsed  on  this  policy  by  the 
company  at  the  home  office.  During  the  lifetime  of  an 
absolute  beneficiary,  the  right  to  revoke  or  change  the  in- 
terest of  that  beneficiary  will  not  exist  in  the  insured.  If 
any  beneficiary  or  absolute  beneficiary  dies  before  the  in- 
sured the  interest  of  such  beneficiary  will  become  payable 
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to  the  executors,  administrators  or  assigns  of  the  insured;" 
that  at  the  time  of  the  issuance  of  said  policy  the  said 
Rumsey  was  the  treasurer  of  said  Benson,  Smith  &  Company, 
Limited,  and,  by  reason  of  that  connection,  the  policy 
passed  into  and  remained  in  the  physical  possession  of  the 
corporation;  that  in  January,  1904,  Rumsey,  in  impaired 
health,  left  the  Territory  of  Hawaii,  and  in  February,  1905, 
he  was  displaced  from  office  in  the  corporation,  and  never 
thereafter  resumed  such  office  or  returned  to  this  Territory ; 
that  on  the  10th  day  of  July,  1907,  said  Rumsey  notified 
the  insurance  company,  upon  a  blank  form  furnished  him 
for  the  purpose,  that  he  changed  the  beneficiary  of  said 
policy  from  Benson,  Smith  &  Company  to  Emma  Forsyth 
Rumsey ;  that  said  written  notice  was  immediately  delivered 
to  the  company  at  its  home  office;  that  in  August,  1907, 
and  at  divers  times  thereafter,  both  the  complainant  and 
her  husband  notified  Benson,  Smith  &  Company  not  to  pay 
any  further  premiums  upon  said  policy,  that  the  beneficiary 
under  the  policy  had  been  changed  and  the  complainant 
designated  as  such  beneficiary  pursuant  to  the  right  of  the 
insured,  that  no  right  except  the  right  to  be  repaid  the 
premiums  paid  by  it  would  be  recognized  in  Benson,  Smith 
&  Company,  the  amount  of  which  said  Rumsey  duly  offered 
to  pay,  and  demand  was  thereupon  made  by  Rumsey  upon 
Benson,  Smith  &  Company  that  it  deliver  said  policy  to 
him ;  that  said  respondent  failed  and  refused  to  deliver  said 
policy;  that  said  change  of  designation  of  beneficiary  was 
never  endorsed  upon  said  policy  solely  because  of  the  refusal 
of  Benson,  Smith  &  Company  to  deliver  up  said  policy; 
that  the  failure  to  have  such  endorsement  made  was  not 
through  any  fault  of  said  complainant  or  her  husband ;  and 
that  on  the  15th  day  of  August,  1910,  the  complainant  pre- 
sented to  the  insurance  company  at  its  home  office  proofs 
of  death  of  said  Rumsey  upon  blank  forms  furnished  by  the 
company  for  the  purpose  and  in  accordance  with  the  terms 
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of  the  policy,  but  said  company  refused  and  still  refuses  to 
pay  the  complainant  the  sum  due  upon  the  policy.  There 
are  other  averments  in  the  bill  which,  counsel  for  the  com- 
plainant contends,  show  that  Benson,  Smith  &  Company 
had  no  insurable  interest  in  the  life  of  said  Rumsey,  or,  if 
such  interest  did  exist  at  the  time  of  the  issuance  of  the 
policy,  it  terminated  when  Rumsey  ceased  to  be  an  oflScer 
of  the  corporation ;  that  the  insurance  company  is  estopped 
to  deny  the  complainant's  claim;  and  that  Benson,  Smith 
&  Company  has  no  legal  or  equitable  claim  in  the  premises 
beyond  the  right  to  be  repaid  the  amount  of  the  premiums 
paid  by  it.  Counsel  for  the  respondents  contend  that  the 
averments  contained  in  the  bill,  and  proper  inferences  to  be 
drawn  therefrom,  show  that  the  policy  was  taken  out  pur- 
suant to  a  valid  agreement  entered  into  between  Rumsey 
and  Benson,  Smith  &  Company  under  the  terms  of  which 
that  corporation  obtained  a  vested  interest  as  the  sole  bene- 
ficiary under  the  policy  and  an  absolute  right  to  the  pro- 
ceeds thereof  upon  the  death  of  the  insured.  The  prayer 
of  the  bill  is  to  the  eflfect  that  the  policy  in  question  be  re- 
formed by  declaring  the  complainant  to  be  the  beneficiary 
thereunder;  that  said  Benson,  Smith  &  Company,  Limited, 
be  declared  to  be  the  trustee  for  the  complainant  of  said 
policy,  and  that  it  deliver  up  the  same  upon  being  repaid 
the  amount  of  the  premiums  paid  by.  it ;  that  the  New  York 
Life  Insurance  Company  be  decreed  to  pay  to  the  com- 
plainant the  sum  of  five  thousand  dollars,  with  interest 
from  July  27,  1910;  and  for  general  relief.  The  respondents 
demurred  separately  to  the  bill  generally  and  specially,  and 
the  circuit  judge,  sitting  in  equity,  reserved  for  this  court 
the  question  whether  the  demurrers  should  be  sustained. 
In  view  of  the  uncertainty  in  the  averments  of  the  bill  as 
to  the  circumstances  under  which  the  issuance  of  the  policy 
was  obtained,  leading  to  a  dispute  between  respective 
counsel  as  to  what  the  facts,  as  disclosed  by  the  bill  were,  we 
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think  we  ought  not,  in  this  proceeding,  to  pass  upon  the 
general  demurrers  setting  up  a  lack  of  equity  in  the  bill. 
Should  the  demurrers  be  sustained  on  that  ground  alone 
the  bill  might  be  amended  so  as  to  remove  the  existing  un- 
certainty, and  this  court,  upon  a  reserved  question,  should 
not  be  required  to  deal  with  a  demurrer  to  an  amendable 
bill  as  though  it  were  the  court  of  original  jurisdiction.  Nor 
shall  we  pass  upon  the  question  of  laches  since,  if  the  de- 
murrer should  be  sustained  on  that  ground,  the  com- 
plainant might  be  able  to  show,  by  amendment,  a  valid 
reason  or  excuse  for  the  delay.  We  shall  therefore  consider 
only  whether  there  has  been  a  misjoinder  of  parties 
respondent,  and  whether  the  bill  is  multifarious. 

On  behalf  of  the  respondents  it  is  contended  that  the  bill 
shows  that  the  causes  of  complaint  against  the  respective 
respondents  are  entirely  separate  and  distinct,  that  it  does 
not  appear  that  the  insurance  company  was  in  any  way  a 
party  to  the  retention  of  possession  of  the  policy  by  Benson, 
Smith  &  Company,  that  the  facts  that  would  support  an 
action  against  the  latter  to  recover  possession  of  the  policy 
are  in  no  manner  connected  with  such  facts  as  would  sup- 
port a  suit  against  the  former  for  reformation  of  the  policy 
and  recovery  of  the  insurance  money,  and  that,  therefore, 
there  has  been  a  misjoinder  of  parties,  and  that  the  bill  is 
multifarious  because  of  the  improper  inclusion  of  distinct 
and  independent  matters.  From  the  standpoint  of  the  com- 
plainant she  is  entitled  to  recover  the  insurance  money,  but 
in  order  to  get  into  a  position  to  do  so  she  must  secure  the 
substitution  of  herself  as  beneficiary  by  endorsement  on 
the  policy,  and  in  order  to  obtain  such  endorsement  she 
must  get  possession  of  the  policy.  We  think  the  respondents 
were  properly  joined  upon  the  principle  that  in  equity  all 
persons  interested  in  the  subject  matter  of  the  suit  and  its 
result  should  be  made  parties.  Each  of  them  is  interested 
in  the  subject  matter,  i.  e.,  the  insurance  money,  the  one  to 
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pay  if  to  the  party  rightfully  entitled  to  it,  and  the  other 
to  receive  it  as  against  the  complainant.  For  the  same 
reason  we  think  the  bill  is  not  multifarious.  The  applica- 
tion of  the  rule  as  to  multifariousness  is  influenced  very 
largely  by  the  circumstances  of  cases  as  they  present  them- 
selves. Gov't.  V.  Tramways  Co.,  7  Haw.  683.  In  the  case 
at  bar  there  is  an  obvious  connection  between  the  alleged 
rights  of  the  complainant  against  each  of  these  respondents, 
and  their  presence  in  the  one  suit  is  necessary  to  the  de- 
termination of  the  whole  controversy  and  in  order  that  the 
complainant  may  obtain,  if  she  be  entitled  thereto,  the  full 
relief  sought.  The  presence  of  both  claimants  of  the  insur- 
ance money  in  the  one  suit  would  seem  to  be  advantageous 
to  the  insurance  company  in  that  the  court  would  thereby 
be  enabled  to  determine  to  which  of  them  rather  than  the 
other  the  money  should  be  paid,  and  the  joinder  of  the 
insurance  company  would  not,  so  far  as  appears,  embarrass 
Benson,  Smith  &  Company  in  making  its  defense,  or  incon- 
venience the  court  in  hearing  and  deciding  the  case.  Counsel 
for  the  complainant  points  out  that  the  complainant 
brought  an  action  upon  this  policy  in  Colorado  and  that 
judgment  of  nonsuit  was  there  entered  against  her.  Rumsey 
V.  N.  Y.  Life  Ins.  Co.,  147  Pac.  337.  The  court  there  said, 
"It  is  urged  that  the  insured  in  good  faith  attempted  to 
secure  the  policy  in  order  to  have  the  change  of  beneficiary 
indorsed  as  provided  therein,  but  was  wrongfully  denied 
possession  by  Benson,  Smith  &  Co.,  and  thereby  prevented 
from  so  doing  by  circumstances  over  which  he  had  no  con- 
trol, for  which  reason  equity  should  step  in  and  treat  the 
substitution  as  complete.  To  sustain  this  contention,  we 
would  have  to  hold  that  the  policy  had  been  wrongfully 
withheld  from  the  insured  by  Benson,  Smith  &  Co.,  and  for 
that  reason  the  substitution  should  be  treated  as  complete. 
This  includes  a  finding  that  in  equity  Benson,  Smith  &  Co. 
had  ceased  to  be  the  beneficiary,  and  this  without  their 
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being  made  a  party  to  the  action.  It  stands  admitted  by  the 
pleadings  that  the  policy  is  in  their  possession,  and  that 
they  were  and  are  designated  in  it  as  the  beneficiary.  Under 
such  circumstances,  we  do  not  think  that  their  equities  in 
the  matter,  and  their  right  as  a  beneficiary,  can  be  deter- 
mined under  the  equitable  rule  of  substitution  in  an  action 
to  which  they  are  not  a  party."  Those  observations  support 
our  view  that  there  was  no  misjoinder  of  parties  in  this  case. 
If  there  was  no  such  misjoinder  the  bill  can  hardly  be  said 
to  be  multifarious  for  the  relief  asked  was  appropriate  to 
the  circumstances.  "It  is  not  indispensable  that  all  the 
parties  should  have  an  interest  in  all  the  matters  contained 
in  the  suit ;  it  will  be  sufficient  if  each  party  has  an  interest 
in  some  material  matters  in  the  suit,  and  they  are  connected 
with  the  others."  Brown  v.  Guarantee  Trust  Co.,  128  U.  S. 
403,  412.  "A  bill  is  not  multifarious  where  one  general 
right  only  is  claimed  by  the  bill  though  the  defendants  may 
have  separate  and  distinct  interests  therein."  Castle  Estate 
V.  Haneberg,  20  Haw.  123,  130.  A  bill  between  proper 
parties  involving  a  single  subject  matter  is  not  multifarious 
because  it  prays  for  different  species  of  relief  which  might 
be  the  subject  of  separate  suits.  Ohera  v.  Ackerman,  9  Haw. 
597 ;  Carter  v.  Lane,  18  Haw.  10,  12. 

We  are  not  disposed  to  further  consider  the  matter  at 
this  time.  There  seems  to  be  a  growing  tendency,  by  means 
of  interlocutory  appeals  and  bills  of  exceptions,  and  re- 
served questions,  to  try  causes  by  piecemeal.  Such  methods 
of  review  are  authorized  by  statute  and  they  may  be  pur- 
sued at  times  with  advantage  to  litigants  and  courts,  but 
they  are  discretionary  methods  and  the  trial  judges  should 
exercise  their  discretion  with  respect  to  them  conservatively 
and  with  discrimination.  The  statute  (R.  L.  1915,  Sec. 
2512)  provides  that  "The  supreme  court  may,  in  its  dis- 
cretion, return  any  reserved  question  for  decision  in  the 
first  instance  by  the  circuit  court  or  judge."    When,  as  in 
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this  case,  the  reserved  question  is  whether  a  demurrer  to  a 
bill  in  equity  should  be  sustained  and  the  points  involved 
are  complicated  and  the  facts  are  not  as  fully  and  clearly 
set  forth  as  they  might  be  made  to  appear,  and  the  bill 
would  probably  be  amended  should  the  demurrer  be  sus- 
tained, we  hold  that  this  court  ought  not  to  be  expected  to 
answer  the  question,  but  should  return  it  for  decision  by 
the  judge  who  reserved  the  question. 
We,  therefore,  return  the  question  reserved  in  this  case 

unanswered  except  to  the  extent  above  set  forth. 
Lorrin  Andrews  for  complainant. 

F.  W,  Milverton  {Thompson,  Milverton  dt  Cathcart  on 
the  brief)  for  N.  Y.  Life  Ins.  Co. 

P.  R.  Bartlett  {Holmes  &  Olson  with  him  on  the  brief) 
for  Benson,  Smith  &  Co.,  Ltd. 


IN  THE  MATTER  OF  THE  WILL  OF  POLLY  KALUA, 

DECEASED. 

No.  887. 

Error  to  Circuit  Court,  Second  Circuit. 
Hon.  W.  S.  Edings,  Judge. 

SuBMrrrsD  February  3»  1916.  Decided  February  19,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Wills — undue  influence — evidence. 

Where  in  the  contest  of  a  will  the  only  evidence  tending  to 
show  undue  influence  was  testimony  that  the  attorney  who,  acting 
under  the  instructions  of  testatrix,  drew  the  will  was  a  member 
and  trustee  of  a  church  organization  which  was  named  as  one  of 
the  beneficiaries  in  the  will;  and  that  such  attorney,  having  him- 
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self  first  declined  the  request  of  testatrix  that  he  act  as  executor 
and  trustee  under  the  will,  suggested  the  name  of  a  trust  company 
to  act  in  that  capacity,  which  suggestion  was  adopted  and  acted 
upon  by  the  testatrix,  the  evidence  wholly  fails  to  show  any  undue 
influence  with  respect  to  the  making  of  the  will  and  was  insuffi- 
cient to  submit  the  issue  to  the  Jury. 
Wills — contest — trial  hy  jury — directing  verdict 

Upon  the  trial  in  the  circuit  court  upon  appeal  from  a  judge 
sitting  as  a  court  of  probate  in  the  matter  of  the  probate  of  a 
contested  will,  the  contestant  is  entitled  to  have  the  issues  tried 
by  a  jury,  but  the  court  may  In  proceedings  of  this  sort,  where  the 
facts  of  the  case  require  it,  direct  a  verdict. 

OPINION  OF  THE  COURT  BY  WATSON,  J. 

The  defendant  in  error,  Hawaiian  Trust  Company, 
Limited,  named  as  executor  and  trustee  in  the  will  of  Polly 
Kalua,  deceased,  made  application  to  a  judge  of  the  second 
circuit  court  for  the  probate  of  said  will.  This  petition  was 
resisted  by  the  widower  and  heir  at  law  of  the  deceased 
(plaintiflF  in  error  here)  on  the  grounds,  as  stated  in  his 
written  "protest  against  the  admission  to  probate,"  "That 
said  instrument  is  not,  and  never  was,  in  fact,  or  in  law,  the 
last  will  and  testament  of  said  Polly  Kalua,  and  that  the 
same  does  not,  and  never  did,  represent  the  true  wishes  and 
desires  of  said  Polly  Kalua  in  the  premises;  and  that  the 
same,  if  in  fact  signed  or  executed,  published  or  declared  by 
said  Polly  Kalua  as  and  for  her  last  will  and  testament 
(which  this  protestant  hereby  denies)  then  said  instrument 
was  so  signed,  executed,  published  and  declared  by  her  in 
ignorance  of  the  contents  and  eflfect  thereof;  and  that  the 
signature  to  the  execution,  publication  and  declaration  of 
said  instrument  as  and  for  her  last  will  and  testament,  if 
in  fact  made  by  said  Polly  Kalua  (which  such  protestant 
hereby  denies),  was  and  were  done  and  made  as  the  result 
of  improper  and  undue  influence  brought  to  bear  upon  her 
before  and  at  the  time  of  the  execution,  signature,  publica- 
tion or  declaration  thereof/'  After  a  hearing  the  circuit 
judge  granted  the  prayer  of  the  petition  and  the  will  was 
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admitted  to  probate.  An  appeal  was  taken  to  the  circuit 
court  and  a  jury  trial  was  demanded  and  allowed.  At  the 
close  of  the  contestant's  case  the  proponent  moved  the 
court  to  direct  a  verdict  in  its  favor.  This  motion  was 
granted  and  a  verdict  was  rendered  as  directed. 

The  main  question  now  raised  by  contestant's  assign- 
ments of  error  is  whether  there  was  sufficient  evidence  to  go 
to  the  jury.  Assuming  in  the  contestant's  favor  that  the 
somewhat  vague  protest  filed  by  him  properly  raised  the 
issues  of  execution,  testamentary  capacity,  and  undue  in- 
fluence, and  that  these  issues  were  involved  in  the  trial  of 
the  case  in  the  circuit  court,  a  careful  reading  of  the  evi- 
dence satisfies  us  that  there  is  no  testimony  upon  which  by 
the  utmost  stretch  of  the  imagination  an  argument  can 
be  based  to  sustain  the  charge  that  the  instrument  was  not 
duly  executed,  or  that  the  testatrix  was  not  in  the  full  pos- 
session of  her  mental  faculties.  Those  features  of  the  case 
are  therefore  eliminated. 

Turning  now  to  the  testimony  relied  on  by  plaintiff  in 
error  to  show  undue  influence,  it  comes  from  one  witness, 
Mr.  D.  H.  Case,  the  attorney  who  drew  the  will  and  who 
was  one  of  the  subscribing  witnesses  thereto.  The  will  in 
controversy  was  executed  on  May  2,  1912,  and  is  as  follows: 

"I,  Polly  Kalua,  of  Wailuku,  County  of  Maui,  Territory 
of  Hawaii,  wife  of  J.  W.  Kalua,  declare  this  to  be  my  last 
will  and  testament,  and  hereby  expressly  revoke  all  other 
wills  by  me  heretofore  made. 

"I  designate  and  appoint  the  Hawaiian  Trust  Company, 
Limited,  a  domestic  corporation,  with  its  principal  office  in 
the  City  and  County  of  Honolulu,  executor  and  trustee  of 
this  my  will;  said  executor  and  trustee  to  give  such  bond, 
file  such  inventory  or  inventories,  and  render  such  accounts, 
as  may  from  time  to  time  be  required  by  the  court  having 
jurisdiction  of  my  estate  and  the  trust  created  hereby. 

"I  give  and  bequeath  all  of  my  property  of  whatsoever 
nature  and  wheresoever  situate,  and  of  which  I  may  die 
seized  and  possessed,  either  in  my  own  name  or  in  the  name 
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of  another  in  trust  for  me,  unto  my  husband,  J.  W.  Kalua, 
for  and  during  his  natural  life  only ;  he,  my  husband,  during 
such  period  of  time,  to  have  the  sole  use  and  benefit  of  all 
rents,  issues  and  profits,  from  time  to  time,  during  his  life, 
accruing  and  growing  out  of  said  properties,  first  deducting 
therefrom  all  expenses  having  to  do  with  the  upkeep  of  said 
properties,  the  payment  of  taxes,  water  rates,  interest  on 
incumbrances  existing  and  outstanding  at  the  time  of  my 
death,  as  well  as  commissions  that  may  from  time  to  time 
become  payable  to  the  executor  and  trustee. 

"After  my  husband's  death  my  property  shall  descend 
as  follows: 

"One  Thousand  Dollars  ($1,000.00)  to  t«he  Hawaiian 
Trust  Company,  Limited,  the  domestic  corporation  herein- 
above named  as  trustee.  The  interest  derived  from  this 
One  Thousand  Dollars  so  held  in  trust,  over  and  above 
such  commissions  as  may  by  law  be  allowed  the  trustee, 
shall  be  expended  by  said  trustee  in  caring  for  and  keeping 
in  good  order  that  plot  of  ground  in  the  Wailuku  cemetery 
in  the  town  of  Wailuku,  County  of  Maui,  Territory  of 
Hawaii,  commonly  known  as  the  Kalua  family  burial 
ground,  this  being  the  same  ground  wherein  our  daughter 
Agnes  is  laid  to  rest. 

"All  of  the  balance  of  my  property,  after  the  death  of 
my  husband,  over  and  above  said  one  thousand  dollars  here- 
inabove placed  in  trust,  shall  descend  to  and  be  inherited 
absolutely  by — 

"(1)  The  Kaahumanu  Church  of  Wailuku  (native),  a 
domestic  corporation;  and 

"(2)  The  Wailuku  Union  Church  (foreign),  also  a 
domestic  corporation;  said  corporations  to  take  said  prop- 
erty share  and  share  alike. 

"In  Witness  Whereof  I  have  hereunto  set  my  hand  this 

2nd  day  of  May,  1912. 

"Polly  Kalua. 

"Signed  by  Polly  Kalua,  and  declared  by  her  to  be  her 
last  will  and  testament,  in  the  presence  of  us,  who,  at  her 
request,  and  in  her  presence,  and  in  the  presence  of  each 
other,  have  hereto  subscribed  our  names  as  witnesses  this 

second  day  of  May,  1912. 

"Enos  Vincent. 
"Marie  G.  Vincent. 
"Daniel  H.  Case." 
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Mr.  Case,  who  is  a  member  of  the  bar  of  this  court,  when 
called  as  a  witness  for  the  proponent,  testified  in  substance 
as  follows:  That  he  had  known  the  deceased  for  many 
years;  that  he  was  generally  familiar  with  her  property, 
having  acted  as  agent  for  Mr.  W.  R.  Castle,  who  held  a 
mortgage  on  testatrix'  property,  in  the  matter  of  collecting 
rents,  etc.;  that  he  was  not  Mrs.  Kalua's  confidential  ad- 
viser and  had  never  acted  as  her  attorney  in  any  matter  in 
court ;  that  Mrs.  Kalua  came  to  his  oflSce  two  or  three  days, 
possibly  longer,  before  the  execution  of  the  will,  and  said 
she  wished  to  make  her  will;  that  he  (the  witness)  took  a 
pencil  and  piece  of  paper  and  put  down  her  name  and  the 
data  which  she  then  gave  him;  that  he  said  to  her,  "To 
whom  do  you  wish  to  leave  your  property?";  that  testatrix 
said,  "I  want  to  give  it  to  my  husband  for  life;"  that  after 
his  death  she  wished  it  to  go  to  the  two  churches,  naming 
them  and  further  identifying  them  by  reference  to  the 
pastors  and  the  locations  of  such  churches  respectively. 
Witness  then  called  the  attention  of  the  testatrix  to  the  fact 
that  she  should  make  some  provision  for  an  executor,  where- 
upon testatrix  requested  the  witness  to  act  in  that  capacity. 
This  the  witness  declined  to  do,  telling  her  that  if  she  did 
not  name  any  one  the  court  would  do  so  after  her  death 
when  the  matter  of  her  wiU  came  up,  at  the  same  time  call- 
ing to  her  attention  the  fact  that  it  was  quite  common  to 
have  trust  companies  serve  as  executors  and  administrators. 
Witness  testified  that  he  then  spoke  of  the  Hawaiian  Trust 
Company  and  was  not  sure  whether  he  spoke  of  any  other 
companies  or  not.  Testatrix  then  said,  "I  will  have  that 
company  serve  as  my  executor,"  and  directed  that  the  wit- 
ness, in  drawing  the  will,  make  provision  for  one  thousand 
dollars  to  be  kept  by  the  Hawaiian  Trust  Company,  the 
interest  of  which  to  go  towards  keeping  up  the  graves  in 
their  family  burying  lot.  Witness  testified  that  he  asked 
the  testatrix  if  she  had  any  brothers  or  sisters  or  other 
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relatives  whom  she  wished  to  remember,  but  testatrix  said 
she  had  not;  that  Mrs.  Kalua  spoke  English  fluently  and 
read  that  language  easily;  that  several  days  later,  when 
Mrs.  Kalua  returned  to  his  office  to  execute  the  instrument, 
he  had  the  will  drawn  up  and  submitted  it  to  her ;  that  she 
read  it  to  herself,  having  it  in  her  possession  about  ten 
minutes,  and  afterwards  he  read  it  to  her;  that  witnesses 
were  then  called  in,  one  the  stenographer  in  Mr.  Case's 
office  and  the  other  an  attorney  with  whom  Mr.  Case  was 
associated  in  a  business  way,  and  on  their  arrival  he  stated 
to  them  in  the  presence  of  Mrs.  Kalua,  "Mrs.  Kalua  had  me 
call  you  over  here  as  she  wished  you  to  sign  her  will  as  wit- 
nesses;" that  when  he  finished  reading  the  instrument  to 
her  he  asked  Mrs.  Kalua  in  the  presence  of  the  other  sub- 
scribing witnesses,  "Is  this  your  last  wiD  and  testament," 
and  she  said,  "Yes;"  that  thereafter  she  executed  the  will 
in  the  presence  of  the  witnesses,  who  thereupon  signed 
their  names  in  her  presence  and  in  the  presence  of  each 
other  as  subscribing  witnesses.    On  cross-examination  Mr. 
Case  testified  that  he  was  a  member  and  trustee  of  the 
Wailuku  Union  Church  at  the  time  of  the  execution  of  the 
wiU. 

There  is  not  a  syllable  of  testimony,  not  a  hint,  that  Mr. 
Case  or  any  other  person  requested  or  suggested  any  dis- 
position of  the  property.  All  that  was  done  was  done  at 
the  instance  and  upon  the  request  of  the  testatrix.  The 
contestant  called  no  witnesses  as  to  testatrix'  mental  con- 
dition. So  far  from  the  testimony  tending  to  show  mental 
weakness,  it  was  uncontradicted  that  testatrix  was  a  woman 
of  sound  mentality,  much  interested  in  church  work  and 
in  charitable  projects.  The  contestant  himself  testified  that 
the  testatrix  was  a  member  of  the  Kaahumanu  Church,  one 
of  the  beneficiaries  named  in  the  will;  that  she  had  been 
a  delegate  to  church  conventions  on  several  occasions  and 
that  she  had  once  discussed  with  him  leaving  her  property 
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to  the  Hawaiian  Board.  He  further  testified,  uncontradict- 
edly,  that  the  property  which  his  wife  owned  at  the  time 
of  her  death  had  previously  been  owned  by  him,  having 
been  bought  by  him,  but  that  he  had  turned  it  over  to  her 
at  a  time  when  he  was  very  sick,  when  he  thought  he  was 
not  going  to  hve;  that  she  had  told  him  she  was  going  to 
turn  the  property  back  to  him;  that  he  and  his  wife  had 
lived  together  in  harmony  up  to  the  time  of  her  death,  and 
that  she  had  never  told  him  about  having  made  a  will. 

After  having  carefully  examined  the  record  in  this  case 
we  are  constrained  to  the  conclusion  that  there  is  no  testi- 
mony which  would  justify  a  submission  to  the  jury  on  any 
issue  as  to  testatrix'  mental  soundness,  the  execution  of  the 
will  or  undue  influence  on  the  part  of  Mr.  Case  or  any 
other  person.  If  a  will  is  set  aside  upon  such  a  flimsy  showing 
as  was  here  made  upon  any  of  the  issues  few  wills  can  hope 
to  stand.  The  power  of  the  court,  in  a  proper  case,  to  direct 
a  verdict  for  one  party  or  the  other  is  undoubted.  Will  of 
Charles  Notley,  15  Haw.  435;  Leach  v.  Burr,  188  U.  S.  510; 
40  Cyc.  1333.  In  this  connection  the  remarks  of  Mr.  Justice 
Brewer  in  Beyer  v.  LeFevre,  186  U.  S.  114,  125,  are 
pertinent  and  commend  themselves  to  our  judgment  as  a 
wholesonie  expression  of  the  law  that  should  control  the 
action  of  courts  in  matters  of  this  character: 

"One  who  is  familiar  with  the  volume  of  litigation  which 
is  now  flooding  the  courts  cannot  fail  to  be  attracted  by 
the  fact  that  actions  to  set  aside  wills  are  of  frequent  occur- 
rence. In  such  actions  the  testator  cannot  be  heard,  and 
very  trifling  matters  are  often  pressed  upon  the  attention 
of  tiie  court  or  jury  as  evidence  of  want  of  mental  capacity 
or  the  existence  of  undue  influence.  Whatever  rule  may 
obtain  elsewhere  we  wish  it  distinctly  understood  to  be  the 
rule  of  the  Federal  courts  that  the  will  of  a  person  found 
to  be  of  sound  mind  and  memory  is  not  to  be  set  aside  on 
evidence  tending  to  show  only  a  possibility  or  suspicion  of 
undue  influence.  The  expressed  intentions  of  the  testator 
should  not  be  thwarted  without  clear  reason  therefor." 
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The  foregoing  we  consider  as  applicable  in  the  courts  of 
this  Territory  as  in  the  Federal  courts. 

A  number  of  the  assignments  of  error  go  to  rulings  re- 
jecting or  admitting  evidence.  These  need  not  be  considered 
in  detail.  The  rulings  were  either  correct  or  else  were  harm- 
less errors  in  the  view  that  we  take  of  the  case.  The  judg- 
ment of  the  court  below  is  right  and  should  be  affirmed. 

Affirmed. 

Lorrin  Andrews  for  plaintiff  in  error. 

Frear,  Prosser,  Anderson  &  Marx  for  defendant  in  error. 


HENRY  T.  HUGHES  v.  DANIEL  P.  McGREGOR. 

No.  900. 

Error  to  Circuit  Court,  First  Circuit. 
Hon.  T.  B.  Stuart,  Judge. 

Argued  Febbuabt  17»  1916.  Decided  February  19,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Appeal  and  Brror — instructions — directed  verdict. 

Where  there  is  any  doubt  as  to  the  proximate  cause  of  an  injury 
for  which  damages  are  sought,  or  such  injury  may  have  resulted 
from  one  of  two  or  more  acts  of  negligence,  the  question  of  proxi- 
mate cause  should  be  left  to  the  jury,  and  it  is  error  in  such  case 
to  instruct  the  jury  to  find  for  the  defendant. 

Same — same — same — new  trial. 

Where  there  is,  in  an  action  to  recover  damages  for  an  injury 
alleged  to  have  been  sustained  by  plaintiff  through  the  negligent 
acts  of  the  defendant,  evidence  from  which  the  jury  might  find  the 
defendant  negligent  as  alleged,  it  is  error  to  instruct  the  jury  to 
find  for  the  defendant,  and  where  so  instructed,  a  new  trial  will 
be  granted. 
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Negugeitce — contributory  negligence  hy  plaintiff — l<ist  clear  chance. 
Although  plaintiff  may  have  been  guilty  of  negligence  that  con- 
tributed to  the  injury  of  which  he  complains,  yet,  if  the  defendant 
could  have  avoided  the  injury  by  the  use  of  reasonable  care,  It 
was  his  duty  to  do  so,  failing  which  duty  a  verdict  against  him 
is  authorized. 

OPINION  OF  THE  COURT  BY  QUARLES,  J. 

This  cause  comes  here  upon  writ  of  error.  Plaintiff  as- 
signs seven  errors,  the  first  three  of  which  relate  to  lengthy 
remarks  made  during  the  progress  of  the  trial  by  the  court, 
in  the  presence  of  the  jury,  which  were  to  some  extent  in 
the  nature  of  comment  upon  evidence  introduced.  The 
remaining  assignments  of  error  are  to  the  action  of  the 
court  in  directing  the  jury  to  find  for  the  defendant,  to 
the  verdict  and  judgment  thereon,  on  the  grounds  that  such 
direction,  verdict  and  judgment  are  contrary  to  law,  con- 
trary to  the  evidence  and  to  the  weight  of  the  evidence. 

The  reporter's  transcript  of  the  evidence  and  proceedings 
covers  170  pages  of  typewriting.  The  evidence,  briefly  sum- 
marized, shows,  among  other  facts,  the  following:  On  the 
night  of  June  26,  1914,  near  the  hour  of  midnight,  two 
traffic  officers,  Chilton  and  Ferry,  stopped  an  automobile 
(car  822),  which  was  traveling  on  the  mauka  side  of 
Kalakaua  avenue  without  lights;  soon  afterwards  these 
officers  saw  two  cars  (No.  600,  belonging  to  the  plaintiff, 
and  No.  1602,  belonging  to  the  defendant)  approaching  rap- 
idly on  the  same  side  of  this  highway,  being,  when  first  seen 
by  said  officers,  about  three-eighths  of  a  mile  distant;  the 
officers  ran  towards  the  approaching  cars  to  signal  them 
to  stop.  Ferry  going  about  125  feet  farther  than  Chilton; 
Chilton  signalled  plaintiff's  driver,  one  Aylett,  to  stop  and 
he  did  stop  about  eighty  feet  from  car  822 ;  Ferry  signalled 
defendant  to  stop  his  car,  but  he  did  not  do  so,  and  while 
traveling  at  a  rapid  rate  of  speed,  estimated  by  Chilton  to 
have  been  from  twenty-five  to  thirty  miles  per  hour  when 
it  passed  him,  having  at  the  time  one  wheel  locked,  ran  into 
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the  plaintiflf's  car,  damaging  it.  Ferry  testified  that  de- 
fendant's car  was  traveling  thirty  miles  or  more  an  hour 
when  it  passed  him.  The  evidence  tends  to  show  that  the 
defendant  was  intoxicated  at  the  time;  that  Kalakaua 
avenue  is  divided  in  the  middle  by  a  strip  of  parking,  and 
on  the  mauka  side,  where  the  accident  occurred,  the  traveled 
portion  of  the  highway  is  twenty-two  feet  in  width.  There 
was  evidence  tending  to  show  that  the  brake  on  defendant's 
car  was  not  in  good  condition  at  the  time  and  it  only 
locked  one  of  the  hind  wheels;  that  if  the  brake  had  been 
in  good  condition  the  defendant's  car  could  have  been 
stopped  within  thirty  feet  after  applying  the  brake.  Upon 
these  points  the  evidence  was  conflicting.  The  evidence 
shows  that  at  the  time  of  the  accident  the  makai  side  of 
Kalakaua  avenue  was  in  bad  condition  and  travel  in  the 
direction  of  Waikiki  was  confined  to  that  portion  of  the 
highway  mauka  of  the  parking.  When  the  evidence  on 
behalf  of  the  plaintiff  closed  the  defendant  moved  for  a 
nonsuit,  which  was  denied.  The  defendant  testified  in  his 
own  behalf,  and  introduced  other  witnesses,  but  before 
closing  his  case  the  trial  court,  on  its  own  motion,  directed 
the  jury  to  find  for  the  defendant. 

From  remarks  made  by  the  trial  court  during  the  progress 
of  the  trial  the  learned  circuit  judge  seems  to  have  been  of 
the  opinion  that  a  number  of  causes  contributed  to  and 
brought  about  the  injury  to  plaintiff's  car,  that  is  to  say: 
negligence  of  the  city  and  county  in  permitting  that  por- 
tion of  said  highway  makai  of  the  parking  to  be  in  such 
condition  that  it  could  not  be  safely  traveled;  negligence 
of  the  officers  in  stopping  car  822  and  permitting  it  to  re- 
main on  that  portion  of  said  highway  mauka  of  the  park- 
ing ;  negligence  of  the  driver  of  plaintiff's  car  in  stopping  it 
without  signalling  to  defendant;  and  negligence  on  the 
part  of  the  defendant.  Where  one  of  two  or  more  acts  of 
negligence  may  be  the  proximate  cause  of  an  injury,  or 
where  there  is  any  doubt  as  to  the  proximate  cause,  the 
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question  isr  to  be  left  to  the  jury  {Ward  v.  /.  /.  S.  N.  Co.,  22 
Haw.  66;  same  case,  22  Haw.  488;  Martin  v.  Wilson,  ante 
p.  74).  The  facts  and  circumstances  as  disclosed  by  the 
evidence  would  have  supported  a  finding  that  the  defendant 
was  guilty  of  negligence,  which  was  the  proximate  cause  of 
the  injury.  The  rate  of  speed  at  which  the  defendant  was 
traveling ;  his  condition  as  to  being  drunk  or  sober ;  the  at- 
tending circumstances  which  would  have  enabled  a  reason- 
ably prudent  man  driving  the  defendant's  car  to  have  pre- 
vented, or  to  have  been  unable  to  prevent,  the  accident, 
such  as  the  condition  and  width  of  the  road,  the  presence 
or  absence  of  light,  the  presence  or  absence  of  other  vehicles 
on  the  highway  at  the  time,  the  condition  of  the  defendant 
as  to  being  drunk  or  sober,  the  condition  of  his  machine, 
his  ability  to  stop  it  quickly,  and  the  rate  of  speed  under 
which  he  was  traveling  under  all  the  circumstances  at  the 
time,  all  matters  of  fact,  should  have  been  determined  by 
the  jury  under  proper  instructions,  and  it  was  error  to  direct 
the  jury  to  find  for  the  defendant. 

If  it  be  conceded  for  the  purpose  of  this  discussion  that 
the  driver  of  plaintiff's  car  was  guilty  of  negligence  that 
contributed  to  the  injury  to  plaintiff's  car,  yet,  if  the  jury 
should  have  found  that  under  all  of  the  circumstances  the 
defendant  could  by  reasonable  care  Have  avoided  the  acci- 
dent it  was  his  duty  to  do  so,  failing  which  a  verdict  against 
him  would  have  been  authorized  {Ferreira  v.  H,  R,  T,  &  L. 
Co.,  16  Haw.  615;  Robinson  v.  H.  R.  T.  &  L.  Co.,  20  Haw. 
426).  The  record  does  not  disclose,  as  matter  of  law,  the 
non-liability  of  the  defendant. 

The  judgment  is  reversed  with  cost  to  the  plaintiff  in 
error  and  the  cause  remanded  to  the  circuit  court  for  further 
proceedings  consistent  with  the  views  herein  expressed. 

R.  J.  O'Brien  {E.  C.  Peters  with  him  on  the  brief)  for 
plaintiff  in  error. 

L.  L.  Burr  (C.  H.  McBride  on  the  brief)  for  defendant 

in  error. 
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PHILOMENA  SILVERHORN,  ADMINISTRATRIX  OF 
THE  ESTATE  OF  ALEXANDER  McLAIN,  DE- 
CEASED,  V.  THE  PACIFIC  MUTUAL  LIFE  IN- 
SURANCE COMPANY  OF  CALIFORNIA,  A  COR- 
PORATION. 

No.  891. 

Exception  from  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Argued  February  9,  1916.  Decided  February  19»  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Limitation  of  Actions — statute  and  exceptions — contract  stipulation. 
Where  parties  by  contract  stipulate  that  no  action  shall  be  com- 
menced upon  the  contract  unless  commenced  within  a  certain  time, 
the  time  being  reasonable  for  the  purpose,  such  stipulation  be- 
comes a  condition  of  the  contract,  is  binding  on  the  parties,  and 
neither  the  statute  of  limitations  nor  the  exceptions  thereto  apply. 

Same — pleading  by  demurrer — insurance. 

Where  it  appears  upon  the  face  of  the  complaint  In  an  action 
upon  an  Insurance  policy  that  the  parties  stipulated  In  the  policy 
that  the  defendant,  the  Insurer,  should  not  be  liable  In  an  action 
thereon  unless  the  same  was  commenced  within  one  year  from  the 
date  of  the  death  of 'the  insured,  and  the  insured  had  been  dead 
more  than  one  year  before  the  action  was  commenced,  a  demurrer 
to  the  complaint  upon  the  ground  that  the  action  was  not  com- 
menced within  the  stipulated  time  is  proper  and  should  be  sus- 
tained. 

Pleading — demurrer — waiver. 

Where  defendant  demurs  to  plaintift's  complaint  on  the  ground 
that  it  appears  therefrom  that  the  plaintift's  cause  of  action  Is 
barred  by  contract  of  the  parties  and  the  trial  court  and  the  parties 
treat  such  demurrer  as  properly  raising  the  question,  the  plaintlfF, 
after  the  demurrer  is  sustained,  should  not,  on  appeal,  for  the 
first  time,  be  permitted  to  question  the  right  of  the  defendant  to 
raise  the  question  by  demurrer  but  should  be  held  to  have  waived 
the  question  of  procedure. 
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The  plaintiff  as  administratrix  of  the  estate  of  Alex- 
ander McLain,  deceased,  filed  in  the  circuit  court  of  the 
first  judicial  circuit  her  complaint  in  assumpsit  upon  a 
certain  life  insurance  policy  issued  by  the  defendant  to  said 
deceased  on  the  15th  day  of  May,  1903,  which  policy  is 
attached  to  and  made  a  part  of  the  complaint.  The  com- 
plaint alleges  that  said  insured  died  in  June,  1907;  that 
the  plaintiff  was  appointed  such  administratrix  by  the 
circuit  court  of  the  first  judicial  circuit  of  the  Territory  of 
Hawaii  August  14,  1914,  and  qualified  as  such  on  August 
15,  1914;  that  in  November,  1914,  the  plaintiff  made  and 
delivered  to  the  defendant,  on  forms  prescribed  by  the 
defendant,  proofs  of  the  death  of  said  insured;  that 
defendant  failed  to  pay  the  amount  of  insurance  named 
in  the  said  policy,  to  plaintiff's  damage  in  the  sum  of 
$1000,  for  which  plaintiff  demanded  judgment.  To  the 
said  complaint  the  defendant  filed  a  demurrer,  general  and 
special,  upon  the  following  grounds: 

"First:  That  the  complaint  does  not  state  a  cause  of 
action  in  favor  of  the  plaintiff. 

"Second:  That  the  complaint  on  its  face  shows  that 
the  action  is  not  commenced  within  one  year  of  the  date 
of  the  death  of  the  insured  as  required  by  the  terms  of 
the  policy  which  is  made  a  part  of  the  complaint. 

"Third:  That  the  complaint  fails  to  allege  the  payment 
of  the  premiums  as  required  by  the  terms  of  the  policy." 

The  circuit  court  sustained  the  demurrer  but  granted 
leave  to  amend  the  complaint  and  made  an  order  allowing 
an  interlocutory  exception  to  this  court  from  the  order 
sustaining  the  demurrer,  and  the  cause  comes  here  upon 
interlocutory  exception  challenging  the  correctness  of  the 
said  order  sustaining  the  defendant's  demurrer.  In  our 
opinion  the  exception  must  be  overruled. 

The  second  ground  of  the  demurrer  was  well  taken  and 
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this  dispenses  with  the  necessity  of  considering  the  other 
grounds  of  the  demurrer.  Where  parties  to  a  contract  stip- 
ulate that  any  action  or  suit  thereon  must  be  brought 
within  a  certain  named  time,  and  the  time  so  stipulated 
is  a  reasonable  time  in  which  to  commence  the  action,  the 
stipulation  becomes  a  condition  of  the  contract  and  is 
binding  upon  both  parties  (Tong  Chong  Chan  v.  The  New 
Zealand  Ins.  Co.,  13  Haw.  483,  and  authorities  therein 
cited).  In  harmony  with  this  ruling  is  the  decision  in  the 
case  of  Boardman  v.  Fireman's  Fund  Ins.  Co.,  14  Haw. 
21,  wherein  it  was  held  that  a  stipulation  in  the  policy  that 
proof  of  loss  must  be  made  on  behalf  of  the  insured  within 
sixty  days  after  loss  is  a  condition  precedent  to  maintain- 
ing an  action  on  the  policy.  The  weight  of  autiiority,  and 
we  think  the  better  reasoning,  is  to  the  effect  that  where 
an  action  on  an  insurance  policy  must,  by  express  stipu- 
lation in  the  policy,  be  brought  within  one  year,  such 
stipulation  becomes  a  condition  of  the  policy  and  is 
binding  upon  the  parties.  One  year  has  frequently  been 
held  to  be  a  reasonable  time  within  which  to  commence 
such  action,  and  that  such  stipulation  binds  the  parties 
(McConnell  v.  Iowa  Mut.  Aid  Ass'n.,  79  la.  757;  Brown 
V.  Roger  Williams  Ins.  Co.,  7  R.  I.  301;  Lewis  v.  Metro- 
politan Life  Ins.  Co.,  180  Mass.  317;  Metropolitan  Life 
Ins.  Co.  V.  Caudle  (Ga.)  50  S.  E.  337;  Ryer  v.  Prudential 
Ins.  Co.,  185  N.  Y.  6;  Vincent  v.  Mutual  Reserve  Fund 
Life  Ass'n.,  74  Conn.  684;  Brady  v.  Prudential  Ins.  Co., 
168  Pa.  St.  645;  Riddlesbarger  v.  Hartford  Life  Ins.  Co., 
7  Wall.  386;  Wilkinson  v.  John  Hancock  Mutual  Life  Ins. 
Co.,  27  R.  I.  146). 

It  is  argued  on  behalf  of  the  plaintiiBf  that  a  general 
exception  to  statutes  of  limitation  that  the  statute  does 
not  run  until  there  is  some  one  in  existence  capable  of 
bringing  the  action  obviates  the  necessity  of  complying 
with  the  stipulation  in  the  policy  that  "No  suit  upon  said 


SILVERHORN  v.  INS.  CO.,  23  Haw.  160.        163 

Opinion  of  the  Court. 

policy  shall  be  sustained  unless  commenced  within  one 
year  of  the  date  of  the  death  of  the  insured,"  inasmuch 
as  the  action  was  commenced  within  one  year  after  the 
appointment  of  the  plaintiff  as  administratrix  of  the  estate 
of  the  deceased.  This  contention  cannot  be  sustained.  It  is 
well  settled  that  where  parties  by  contract  stipulate  the  time 
within  which  action  or  suit  must  be  commenced  thereon, 
and  the  time  so  stipulated  is  reasonable,  that  statutes  of 
limitation,  and  the  exceptions  thereto,  do  not  apply,  but 
the  rights  of  the  parties  are  determined  by  the  conditions 
which  they  have  placed  in  the  contract  ( Wilkinson  v.  John 
Hancock  Mut,  Life  Ins.  Co.,  supra;  Brown  v.  Roger 
Williams  Ins.  Co.,  supra;  McElroy  v.  Continental  Ins.  Co., 
48  Kans.  200;  Ward  v.  Penn.  Fire  Ins.  Co.,  33  So.  841;  Fey 
V.  /.  O.  O.  F.  Mut.  Life  Ins.  Soc,  120  Wis.  358 ;  Mead  v. 
Phoenix  Ins.  Co.,  64  L.  R.  A.  79;  Lewis  v.  Metropolitan 
Life  Ins.  Co.,  supra).  In  Wilkinson  v.  John  Hancock  Mut. 
Life  Ins.  Co.,  supra,  the  court  held  that  the  action  must 
be  commenced  within  the  time  stipulated  in  the  policy,  the 
court  saying,  inter  alia:  "The  object  of  the  statute  and 
the  contract  was  to  allow  a  certain  time  within  which  the 
suit  should  be  brought.  If  the  other  meaning  were  adopted 
there  would  be  practically  no  limitation  at  all.  Parties 
interested  might  postpone  the  appointment  of  an  admin- 
istrator for  many  years,  and  the  company  could  have  no 
remedy.  In  life  insurance  death  is  a  factor  in  every  case, 
and  the  necessity  of  the  appointment  of  a  personal  repre- 
sentative can  hardly  have  been  overlooked  by  the  framers 
of  the  statute  or  the  writers  of  the  policy.  The  time 
allowed  seems  ample  within  which  to  appoint  an  admin- 
istrator and  commence  suit  against  the  insurance  com- 
pany." What  the  court  there  said  is  applicable  to  the  case 
at  bar.  In  Metropolitan  Life  Ins.  Co.  v.  Caudle,  supra,  the 
insured  died  March  6,  1902,  and  his  administratrix  com- 
menced an  action  July  13,  1903.   The  court  held  the  action 
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barred  by  the  condition  contained  in  the  policy  that  "No 
suit  shall  be  brought  against  the  company  after  one  year 
from  the  date  of  the  death  of  the  insured,"  citing  a  number 
of  Georgia  cases. 

It  is  argued  on  behalf  of  the  plaintiff  that  the  policy 
in  question,  by  its  terms  and  conditions,  had  a  cash  value 
at  the  death  of  the  insured  and  that  the  plaintiff  is  entitled 
to  recover  that  cash  value.  This  contention  is  based  upon 
conditions  in  the  policy  to  the  effect  that  upon  default  in 
the  payment  of  any  premium,  after  payment  of  three  or 
more  full  years'  premiums,  the  company  would  issue  to 
the  insured  a  paid-up  policy  pursuant  to  a  certain  schedule 
on  surrender  of  the  policy,  and  the  further  stipulation  that 
if  all  premiums  have  been  paid  to  the  end  of  the  term 
specified  below,  this  policy,  if  surrendered  to  the  company 
while  in  force,  or  within  three  months  thereafter,  will 
entitle  the  owner  to  cash  as  follows:  at  the  end  of  the 
tenth  year,  $424;  at  the  end  of  the  fifteenth  year,  $770;  at 
the  end  of  the  twentieth  year,  $1273.  As  heretofore  sug- 
gested, there  is  no  allegation  in  the  complaint  that  the 
policy  was  surrendered  or  tendered  for  surrender  for  any 
of  the  aforesaid  purposes,  and  the  facta  stated  in  the 
complaint  inferentially  show  the  annual  payments  for  not 
more  than  four  full  years  prior  to  the  decease  of  the 
insured.  The  complaint  was  not  framed  upon  the  theory 
that  the  plaintiff  was  entitled  to  a  paid-up  policy  by  reason 
of  having  made  three  or  more  payments,  nor  upon  the 
theory  that  the  policy  had  any  cash  value  other  than  the 
amount  of  insurance  stipulated  in  the  original  policy.  The 
action  was  upon  the  original  policy  and  to  recover  the 
full  amount  thereon.  While  new  arguments  based  upon 
the  theory  of  the  pleadings  in  the  trial  court  may  be  made 
in  an  appellate  court,  yet  changes  of  the  theory  of  such 
pleadings  are  not  generally  favored.  The  supreme  court 
of  the  United  States  in  the  case  of  Fleitman  v.  Wehhach 
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Street  Lighting  Co.,  decided  January  24,  1916,  in  an  opin- 
ion by  Mr.  Justice  Holmes,  said:  "It  is  now  suggested, 
evidently  as  an  afterthought  since  the  decision  in  the 
district  court,  that  there  might  be  a  decree  directing  the 
corporation  to  sue  or,  if  it  fails  to  do  so,  permitting  the 
plaintiff  to  sue  in  its  name  and  on  its  behalf.  But  the  bill 
is  not  framed  for  that  purpose,  as  the  court  below  held." 

The  plaintiff  in  this  court  for  the  first  time  questions 
the  right  of  the  defendant  to  demur  to  the  complaint  on 
the  ground  that  the  action  was  not  brought  within  time. 
The  bar  of  the  statute  of  limitations  has  been  presented 
by  demurrer  in  the  following  law  cases  that  have  come  to 
this  court,  viz.,  Castle  v.  Smith,  17  Haw.  32;  Garcia  v. 
Kekaha  Sug.  Co.,  20  Haw.  170;  Kauha  v.  Palolo  Land  & 
Imp.  Co.,  20  Haw.  237.  Under  the  common  law  practice  as 
it  originally  existed  the  statute  of  limitations  could  only 
be  presented  by  a  special  plea  in  bar,  and  that  is  the  rule 
in  some  jurisdictions  now  where  the  common  law  practice 
prevails.  In  the  code  states,  however,  the  rule  is  that 
which  has  been  followed  in  the  Hawaiian  cases  heretofore 
cited  to  the  effect  that  when  it  appears  affirmatively  from 
the  allegations  of  the  complaint  that  plaintiff's  cause  of 
action  is  barred  by  the  statute  the  defendant  may  by 
demurrer  plead  the  statute.  Our  civil  procedure  act  (Ch. 
137  R.  L.),  so  far  as  pleadings  are  concerned,  has  abolished 
the  technical  forms  of  common  law  pleadings  and  in 
actions  ex  contractu,  as  well  as  ex  delicto,  has  prescribed 
very  short  forms  of  pleadings  on  behalf  of  the  plaintiff. 
This  act  (Ch.  137,  Sec.  2360  R.  L.)  provides  as  follows: 

"It  shall  be  incumbent  upon  every  defendant  served 
with  process  of  summons  as  hereinbefore  provided,  within 
the  time  specified  in  the  summons  or  order  of  publication, 
to  file  with  the  clerk  of  the  court,  an  answer  to  the  plain- 
tiff's demand,  either  admitting  all  the  facts  stated  in  the 
petition  to  be  true,  and  denying  that  they  are  sufficient  in 
law  to  support  the  plaintiff's  demand,  which  shall  form  an 
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issue  of  law  to  be  determined  by  the  court,  or  denying  the 
truth  of  the  facts  stated  in  the  petition,  which  shall  form 
an  issue  of  fact  to  be  determined  by  the  jury." 

It  will  thus  be  seen  that  the  demurrer  in  question  here 

is,  within  the  meaning  of  our  civil  procedure  act,  an  answer. 

It  certainly  pleads  the  question  of  limitation  as  created 

by  the  contract,  as  much  so  as  if  stated  in  an  answer  or 

plea.    A  demurrer  is  often  treated  as  equivalent  to  a  plea 

(Hopkins  v.  Wright,  17  Tex.  30;  Hudson  v.  Wheeler,  34 

Tex.  356;  Howell  v.  Howell,  15  Wis.  60;  Vincent  v.  Mut 

Reserve  Fund  Life  Ass'n.,  74  Conn.  684;  31  Cyc.  271). 

"A  demurrer  to  a  declaration  cannot  properly  be  said  to 

be  a  plea  to  the  merits,  except  in  cases  where  a  judgment 

on  the  demurrer  in  favor  of  defendant  would  be  a  bar  to 

a  subsequent  suit  on  the  same  execution.  ♦  ♦  ♦  A  demurrer 

is,  however,  always  deemed  in  the  nature  of  a  plea  in  bar, 

and  cannot  partake  of  the  nature  of  a  plea  in  abatement, 

even  though  it  assign  matter  in  abatement  as  a  special 

cause  of  demurrer."    Cyc.  supra. 

We  are  of  the  opinion  that  when  the  complaint  shows, 

as  it  does  here,  that  the  parties  by  contract  have  stipulated 

that  the  defendant  shall  be  liable  in  no  action  which  is  not 

commenced  within  twelve  months  after  the  decease  of  the 

insured,  and  the  complaint  shows  on  its  face  that  more 

than  one  year  has  elapsed  since  the  death  of  the  insured, 

the  question  of  limitation  by  the  terms  of  the  contract 

may  be  presented  by  demurrer.   But  even  if  this  be  not  so, 

the  plaintiff  did  not  object  or  except  to  this  question  being 

raised  by  demurrer  in  the  court  below  where  it  appears 

to  have  been  treated  as  properly  raised,  by  the  court  and 

by  both  parties,  for  which  reason  plaintiff  should  not  be 

permitted  to  raise  the  question  here  for  the  first  time,  but 

should  be  held  to  have  waived  the  manner  of  raising  this 

issue  of  law  in  the  trial  court.   Under  authorities  heretofore 

cited  it  is  held  that  neither  statutes  of  limitation  nor 
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exceptions  thereto  apply  in  a  case  where,  as  here,  the 
parties  have  by  contract  stipulated  the  time  in  which  an 
action  shall  be  brought  upon  the  contract.  This  is  an  addi- 
tional reason  for  holding  that  this  question  was  properly 
presented  by  demurrer  in  the  trial  court. 

The  trial  court  properly  sustained  the  demurrer,  for 
which  reason  the  exception  of  the  plaintiff  is  overruled. 
The  cost  of  this  appeal  is  awarded  to  the  defendant. 

R.  J.  O'Brien  (E.  C.  Peters  with  him  on  the  brief)  for 
plaintiff. 

A.  L.  Castle  (Castle  &  Withington  on  the  brief)  for 
defendant. 

CONCURRING  OPINION  OP  ROBERTSON.  C.J. 

I  concur  in  the  foregoing  opinion  except  as  to  the  ruling 
made  that  the  plaintiff  should  not  be  permitted  to  raise  for 
the  first  tipie  in  this  court  the  point  that  the  action  was 
not  brought  within  the  time  limited  in  the  policy  could 
not  be  raised  by  demurrer.  The  plaintiff's  exception  to  the 
order  sustaining  the  demurrer  raised  the  question  whether 
the  ruling  was  right,  and  in  presenting  that  exception  the 
plaintiff  ought  not  to  be  limited  to  the  contentions  made 
in  the  lower  court.  She  should,  in  my  opinion,  be  allowed 
to  advance  any  ground  or  reason  why  she  claimed  the 
ruling  was  erroneous.  That  would  not  be  raising  a  new 
question,  but  merely  the  presenting  of  a  new  point  within 
the  scope  of  the  exception.  Kalaeokekoi  v.  Wailuku  Sug. 
Co.,  18  Haw.  380;  Kennedy  v.  Sniff  en,  ante,  p.  115. 

CONCURRING  OPINION  OF  WATSON,  J. 

I  am  of  the  opinion  that  the  contract  limitation  con- 
tained in  the  policy  as  to  the  time  within  which  suit  must 
be  brought  was  improperly  raised  in  the  court  below  by 
demurrer.  The  rule  of  the  common  law  is  undoubted  that 
in  an  action  at  law  the  statute  of  limitations  could  not 
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be  raised  by  demurrer,  but  could  only  be  taken  advantage 

of  by  plea  (25  Cyc.  1396;  13  PI.  <fe  Pr.  200;  Angell  on 

Limitations,  §285).    In  Hines  v.  Potts,  56  Miss.  346,  352, 

the  court  said: 

"The  bar  of  the  statute  of  limitations  cannot  be  availed 
of  by  a  demurrer  to  the  declaration,  even  though  the  cause 
of  action  set  forth  may  appear  to  be  barred.  The  statute 
of  limitations  must  be  pleaded,  so  that  the  plaintiff  may,  if 
he  can,  avoid  the  bar  by  replying  facts  which  prevent  it." 

That  the  reasons  for  the  rule  are  equally  applicable 
where  the  limitation  is  by  contract,  see  Miller  Brewing  Co. 
V.  Ins.  Co.,  Ill  la.  590,  598.  As  I  view  it,  the  rule  in  this 
jurisdiction  has  not  been  changed  by  the  statutory  pro- 
vision referred  to  in  the  opinion  of  the  court  (Sec.  2360, 
R.  L.).  See  Rule  4,  circuit  court  first  judicial  circuit,  which 
requires  that  "In  personal  actions  the  statute  of  limitations 
shall  be  specially  pleaded,"  etc.  In  none  of  the  cases 
referred  to  in  the  opinion  of  the  court  was  the  method  of 
raising  the  point  questioned. 

It  may  be  conceded  that  the  rule  is  one  of  practice 
merely  {Wissner  v.  Ogden,  Fed.  Cas.  No.  17,914,  30  Fed. 
Cas.  p.  392),  and  in  my  opinion  the  appellant,  by  reason 
of  having  treated  the  question  as  properly  raised  in  the 
court  below,  should  not  now  be  permitted  to  raise  it  here 
for  the  first  time  (Scott  v.  Kona  Dev.  Co.,  21  Haw.  258, 
263;  Keator  Lumber  Co.  v.  Thompson,  144  U.  S.  434; 
Bank  v.  Telegraph  Co.,  141  Fed.  522,  4  L.  R.  A.  N.  S.  181, 
186;  Schuster  v.  Carson,  28  Neb.  612,  615,  616.) 

I  concur  in  the  conclusion  that  the  exception  should  be 
overruled. 
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KEONAONA  KALEIHEANA,  SAM  KEAHIPAKA 
KALEIHEANA,  PAINA  MANASSE  AND  MAUNA 
KALEIHEANA  v.  JOHN  KEAHIPAKA  AND 
KAAEMOKU  KAKULU. 

No.  895. 

Error  to  Circuit  Judge,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Argued  February  14,  1916.  Decided  March  1,  1916. 

Robertson,  C.  J.,  Watson,  J.,  and  Circuit  Judge  Whitney 
IN  place  of  Quarles,  J.,  disqualified. 

Deeds — conveyance  of  land  under  lease — severance  of  rent  from  re- 
version, 

A  deed  conveying  land,  which  is  under  lease,  to  certain  grantees 
but  containing  a  clause  providing  that  the  rents  shall  go  to  the 
children  of  the  grantor,  held  not  to  create  a  trust,  but  a  convey- 
ance of  the  fee  to  the  grantees  and  a  grant  of  the  rents  accruing 
under  the  lease  to  the  grantor's  children.  A  corresponding  con- 
struction placed  upon  another  deed  executed  at  the  same  time 
conveying  other  land  under  lease  to  the  same  grantees  for  life, 
remainder  to  their  children  and  the  children  of  the  grantor,  and 
providing  for  the  division  of  the  revenues  between  the  life  tenants 
and  the  grantor's  children. 

OPINION  OP  THE  court  BY  ROBERTSON,  C.J. 

In  this  case  the  respondents  seek  to  have  reviewed  a  decree 
of  a  circuit  judge,  sitting  in  equity,  in  a  suit  for  an  account- 
ing whereby  the  sum  of  $1061.48  was  found  to  be  due  to 
the  complainants  and  ordered  paid  to  them  by  the  respond- 
ents. The  matter  had  been  referred  to  a  master  before 
whom  a  hearing  was  had,  and  upon  his  report,  the  respond- 
ents' objections  thereto  having  been  overruled,  the  decree 
was  entered  as  stated. 

It  was  shown  that  on  the  30th  day  of  July,  1891,  one 
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Kepane,  who  was  the  mother  of  the  complainants,  and  the 
aunt  of  the  respondents,  executed  two  deeds  of  gift.  They 
were  written  in  the  Hawaiian  language  and  inartistically 
drawn.  By  one  of  them  she  conveyed  to  Laumania,  Kaae- 
moku  and  John  Keahipaka  and  "their  heirs,  assigns,  execu- 
tors, administrators  and  representatives  forever,"  her  one- 
fourth  undivided  interest  in  a  parcel  of  land  situate  at 
Kawaihapai,  Oahu,  described  in  Royal  Patent  No.  343. 
The  deed  contained  a  clause  reading,  "0  na  loaa  hoolima- 
lima  nae  o  kahi  e  hooliloia  nei  e  lilo  no  ia  i  ka'u  mau  keiki 
ponoi."  The  translation  in  the  record  makes  the  clause 
read  "The  rental  or  revenues  received  from  said  premises 
are  to  be  paid  over  to  my  children,"  but  it  would  more 
accurately  be  rendered  "The  rents  however  of  the  land  now 
conveyed  shall  go  to  my  own  children."  By  the  other  deed 
the  grantor  conveyed  two  pieces  of  land  at  Paalaa,  Oahu, 
being  apanas  1  and  3  of  Royal  Patent  No.  1491,  to  Lau- 
mania, Kaaemoku  and  John  Keahipaka  "during  their 
natural  life,  and  in  case  of  their  death,  said  premises  shall 
descend  to  my  children,  to  wit,  Keonaona,  Keahipaka,  Ke- 
ahilele,  Paina  and  Mauna,  and  to  the  children  of  Lauma- 
nia, Kaaemoku  and  John  Keahipaka,  and  to  their  heirs, 
assigns,  executors,  administrators  and  representatives  for- 
ever." This  deed  also  provided  that  "the  revenues  derived 
from  said  premises  are  to  be  equally  divided  among  Lau- 
mania, Kaaemoku  and  John  Keahipaka  and  my  children 
whose  names  are  above  mentioned."  Keahilele,  the 
brother  of  the  complainants,  and  Laumania,  the  sister  of 
the  respondents,  have  since  died. 

The  complainants  contend  that  the  deeds  in  question 
constituted  the  respondents  trustees  for  the  complainants 
with  reference  to  the  revenues  derived  from  the  lands,  and 
that  they  were  properly  held  jointly  liable  for  the  amount 
which  it  is  contended  the  evidence  showed  the  complain- 
ants to  be  entitled  to,  but  which  had  been  received  and 
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retained  by  the  respondents.  No  further  question  has  been 
raised  as  to  the  proper  construction  of  the  deeds.  The 
respondents  deny  that  a  trust  was  created.  They  contend 
that  the  complainants'  right  to  the  rents  was  a  legal  right, 
though  they  seem  to  concede  that  if  they  had  collected  and 
retained  more  than  their  just  shares  they  would  have  to 
account  severally  in  this  proceeding  for  the  excess,  their 
defense  being  that  they  had  fully  accounted  to  and  with 
the  complainants  for  all  rents  due  them.  The  testimony 
was  contradictory,  and,  on  this  writ  of  error,  we  must 
regard  questions  of  fact  as  having  been  settled  by  the 
decree.  R.  L.  1915,  Sec.  2623.  The  respondents  contend 
that,  in  any  event,  their  liability  would  not  be  joint,  but 
several  only  for  such  sums  as  may  have  been  unjustly 
retained  by  them  respectively. 

The  intention  of  the  grantor  was  not  clearly  expressed. 
The  clauses  referring  to  the  rents  or  revenues  were  not 
worded  precisely  the  same,  though  we  think  they  were 
intended  to  have  the  same  effect.  No  duties  were  imposed 
on  the  grantees  with  reference  to  the  lands  under  either 
deed.  The  grantees  were  not  required  to  make  or  renew 
leases,  nor  to  collect  and  account  for  any  rentals.  We  hold 
that  no  trust  was  created  in  favor  of  the  grantor's  children. 
The  evidence  showed  that  at  the  time  the  deeds  were 
executed  the  lands — or  portions  of  them — ^were  under 
lease  to  other  parties,  and  we  think  the  language  used  in 
the  deeds  could  have  no  other  effect  than  to  sever  the 
rentals  which  were  to  accrue  under  those  leases  from  the 
fee,  granting  them,  under  the  one  deed,  to  the  grantor's 
children,  and,  under  the  other,  to  the  grantor's  children 
and  the  three  life  tenants.  "The  lessor  may  assign  the  rent 
independently  of  the  reversion,  and  the  assignee  may 
recover  rents  to  accrue  in  his  own  name."  18  A.  &  E.  Enc. 
Law  (2d  ed.)  286.  "Although  the  general  rule  is  that  the 
rent  is  incident  to  the  reversion  and  passes  with  it,  yet  the 
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lessor  may  sever  the  rent  from  the  reversion  by  expressly 
reserving  it,  or  he  may  grant  the  rent  alone,  in  which  ease 
a  subsequent  grant  of  the  reversion  does  not  pass  the 
rent."   24  Cyc.  1175.   See  Silveira  v.  Ahlo,  16  Haw.  702. 

The  evidence  tended  to  show  that  the  rents  of  the  Ka- 
waihapai  land  were  collected  by  the  respondent  Kakulu, 
while  those  of  the  Paalaa  land,  in  so  far  as  they  were  not 
received  by  Kepane  herself  while  she  lived,  or  paid  directly 
to  the  complainants,  were  collected  by  the  respondent 
Keahipaka.  Under  these  circumstances  there  could  be  no 
joint  liability.  The  decree  was  erroneous,  also,  in  holding 
the  respondents  liable. to  account  for  rents  which  accrued 
under  new  leases  made  after  those  existing  at  the  time  of 
the  execution  of  the  deeds  had  expired  or  had  been  termin- 
ated. Again,  the  master  seems  to  have  charged  the 
respondents  with  one-half  of  the  rental  of  the  Kawaihapai 
land,  which  was  owned  in  common,  whereas  the  deed  of 
Kepane  purported  to  grant  only  an  undivided  quarter 
thereof.  Other  points  have  suggested  themselves  but  as 
they  were  not  presented  by  counsel  we  shall  not  discuss 
them. 

On  behalf  of  the  complainants  it  is  contended  that  the 
respondents,  at  the  hearing,  admitted  their  liability  to 
account  in  accordance  with  the  theory  of  the  complainants. 
Whether  the  admission  went  as  far  as  contended  we  need 
not  say.  The  matter  of  the  construction  and  legal  effect 
of  the  deeds  in  question  is  for  the  court  to  determine. 

The  decree  of  the  circuit  judge  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

J.  T.  DeBolt  for  plaintiffs  in  error. 

Lorrin  Andrews  for  defendants  in  error. 
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EUGENE  MURPHY  v.  W.  A.  McKAY. 

No.  912. 
Appeal  from  Acting  District  Magistrate  of  Wailuku. 

Argued  Febrcjart  24,  1916.  Decided  March  1,  1936. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Appeal  and  Error — certificate  of  appeal — points  of  law. 

On  appeal  from  a  judgment  of  a  district  magistrate  to  this  court 
the  points  of  law  upon  which  the  appeal  is  taken  must  be  stated  in 
the  district  magistrate's  certificate  of  appeal  and  if  not  so  stated 
the  appeal  must  be  dismissed. 

OPINION  OF  THE  COURT  BY  QUARLES,  J. 

The  plaintiff  commenced  this  action  of  assumpsit  in 
the  district  court  of  Wailuku  against  the  defendant  and 
obtained  judgment  for  a  small  amount,  from  which  judg- 
ment the  defendant  has  appealed  to  this  court  on  points 
of  law.  In  the  notice  of  appeal  it  is  recited  that  the  appeal 
is  upon  points  of  law,  to  wit:  "The  court  erred  in  over- 
ruling defendant's  motion  for  a  nonsuit,  said  motion  for 
nonsuit  being  on  the  following  grounds"  (naming  four 
grounds  for  the  motion)  "and  2,  that  the  court  erred  in 
taxing  costs  against  the  defendant  herein."  In  the  district 
magistrate's  certificate  of  appeal,  it  is  recited  that  the 
appeal  is  "on  points  of  law,"  but  no  point  of  law  is  stated. 
Should  the  appeal  be  dismissed  for  the  reason  that  the 
district  magistrate's  certificate  does  not  state  the  points 
of  law  upon  which  the  appeal  is  taken  as  required  by  Rule 
14  of  this  court? 

The  statute  authorizing  the  appeal  (R.  L.  2507)  pro- 
vides, inter  alia,  that  "any  appeal  solely  upon  points  of 
law  from  a  decision  of  a  district  magistrate  shall  be  so 
stated  in  the  notice  of  appeal."    Rule  14,  supra,  supple- 
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menting  the  statute,  and  regulating  the  procedure  by  which 
such  appeal  is  brought  to  this  court,  requires  the  district 
magistrate  to  send  to  this  court  "a  certificate  of  appeal, 
stating  the  nature  of  the  action,  the  decision  made  and  the 
points  of  law  upon  which  the  appeal  is  taken."  It  is  not 
necessary  to  set  forth  in  the  notice  of  appeal  the  points  of 
law  upon  which  the  appeal  is  taken,  but  it  is  necessary  to 
state  in  the  notice  of  appeal  that  the  appeal  is  upon  points 
of  law.  The  points  of  law  must  be  stated  in  the  district 
magistrate's  certificate  of  appeal,  and  if  not  stated  therein 
the  appeal  will  be  dismissed  (The  King  v.  Lee  Choy, 
7  Haw.  62;  Humuula  Sheep  Station  v.  Ahlo,  7  Haw.  213; 
Castle  V.  Bowler,  8  Haw.  366;  Titcomb  v.  Naeole,  10  Haw. 
346).  In  Territory  v.  Schaefer,  19  Haw.  214,  it  was  said  at 
page  218 :  "Defendant  finally  urges  that  the  ordinance  was 
superseded  or  impliedly  repealed  by  R.  L.  Sections  3115 
and  3116,  as  amended  by  Act  68  of  the  Laws  of  1907, 
following  the  ruling  made  in  Territory  v.  McCandless,  18 
Haw.  616,  that  a  county  has  no  power  to  prohibit  by  ordi- 
nance an  act  already  made  penal  by  territorial  statute.  This 
point  of  law  was  not  stated  in  the  certificate  of  appeal  and 
consequently  cannot  be  considered."  Much  liberality  has 
been  allowed  in  presenting  the  certificate  of  points  of  law 
to  this  court.  For  instance,  in  a  recent  case  (Yamamoto 
V.  Sakurai,  20  Haw.  657)  it  was  held  that  the  certificate 
stating  the  points  of  law  may  be  filed  in  this  court  at  any 
time  before  argument.  This  decision  is  not  m  conflict  with 
the  rule  requiring  the  appellant  to  reduce  the  points  of 
law  upon  which  he  takes  his  appeal  to  writing  and  present 
them  to  the  district  magistrate  within  the  time  allowed  by 
law  for  perfecting  his  appeal  as  announced  in  Afong  v. 
Kale,  7  Haw.  520  and  in  Castle  v.  Bowler,  8  Haw.  366. 
There  is  no  impropriety  in  stating  in  the  notice  of  appeal 
the  points  of  law  upon  which  the  appeal  is  taken  and  we 
regard  it  as  good  practice  to  do  so,  yet  such  recital  in  the 
notice  of  appeal  does  not  dispense  with  the  necessity  of 
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stating  the  points  of  law  in  the  district  magistrate's  certifi- 
cate of  appeal.  It  is  only  on  points  of  law  that  an  appeal 
from  a  judgment  of  a  district  magistrate  can  be  brought 
here.  The  statute  allowing  the  appeal  contemplates  that 
the  appellant  shall  perfect  his  appeal,  that  is,  do  the 
things  that  he  must  do,  in  order  to  appeal,  within  ten  days, 
and  if  he  presents  his  points  of  law  on  which  he  appeals  in 
writing,  whether  in  his  notice  of  appeal  or  otherwise,  to 
the  district  magistrate  within  the  time  required,  he  has 
done  all  that  he  can  do,  but  must  see  that  the  certificate 
of  appeal  states  the  points  of  law  and  that  such  certificate 
is  before  this  court  prior  to  the  argument. 

In  Afong  v.  Kale,  supra,  the  certificate  of  appeal  did 
state  the  points  of  law  upon  which  the  appeal  was  taken, 
but  the  certificate  was  not  filed  in  this  court  until  two 
months  after  the  appeal  had  been  perfected  and  the  record 
sent  up.  The  court  there  made  some  suggestions  to  the 
effect  that  if  the  points  of  law  appeared  on  the  minutes  of 
the  district  magistrate  it  was  not  necessary  to  state  them 
in  the  certificate  of  appeal,  but  this  was  obiter  dicta  as  in 
that  case  the  points  of  law  appeared  in  the  certificate  of 
the  district  magistrate,  and  the  motion  to  dismiss  the 
appeal  was  made  upon  the  ground  that  the  points  of  law 
upon  which  the  appeal  was  taken  were  not  stated  in  the 
district  magistrate's  certificate  within  ten  days  after  judg- 
ment. 

Under  the  liberal  construction  and  application  of  the 
rule  in  question  made  in  former  decisions  of  this  court  it 
is  hard  to  conceive  of  any  valid  excuse  for  not  complying 
with  it. 

Under  the  decisions  cited,  and  for  the  reasons  herein 
stated,  the  appeal  is  dismissed  with  costs  to  the  plaintiff 
appellee. 

E,  Murphy  in  proper  person. 

E.  Vincent  {D.  H.  Case  with  him  on  the  brief)  for 
defendant. 
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TERRITORY  v.  THOMAS  McVEAGH. 

No.  905. 

Reserved  Question  from  Circuit  Court,  First  Circuit. 

Hon.  C.  W.  Ashford,  Judge. 

SuBMiTTCD  February  29,  1916.  Decided  March  2,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Constitutional  Law — deductions  from  wages  of  laborers. 

Sections  3446,  3447  and  3448,  R.  L.,  which  make  it  a  mis- 
demeanor for  an  employer  to  retain  or  deduct  any  part  or  portion 
of  the  wages  of  a  laborer  in  his  employ  without  the  written  con- 
sent of  such  laborer;  or,  to  collect  any  fine,  store  account,  offset 
or  counterclaim  out  of  such  wages  tmless  by  action  in  court  and 
judgment  therefor  first  obtained,  do  not  impair  the  obligation  of 
contracts,  do  not  deprive  persons  of  property  without  due  process 
of  law,  do  not  provide  for  imprisonment  for  debt,  do  not  deny  the 
equal  protection  of  the  laws,  and  are  not  unconstitutional  on  any  of 
said  grounds. 

opinion  of  the  court  by  quarles,  J. 

The  defendant  was  charged  in  the  district  court  of 
Honolulu  as  follows: 

"That  said  Thos.  McVeagh,  at  Honolulu,  City  and 
County  of  Honolulu,  Territory  of  Hawaii,  on  or  about  the 
22nd  day  of  May,  1915,  did  deduct  and  retain  all  of  the 
wages  due  and  payable  for  the  week  ending  May  22nd, 
1915,  as  and  for  the  services  of  a  certain  employee,  to  wit, 
one  Herbert  Alexander,  he,  the  said  Herbert  Alexander 
having  been  employed  by  him,  the  said  Thos.  McVeagh, 
during  said  week;  and  that  said  Thos.  McVeagh  thereby 
collected  of  and  from  said  Herbert  Alexander,  a  purported 
offset  or  counter-claim  without  the  consent  of  him,  the  said 
Herbert  Alexander,  either  oral  or  in  writing,  or  by  action 
in  court  as  provided  by  law,  and  without  first  having 
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obtained  a  judgment  therefor  as  provided  by  law,  and  con- 
trary to  sections  3446-3448  inclusive,  of  the  Revised  Laws 
of  1915;  and  that  said  Thos.  McVeagh  has  wilfully  and 
persistently  and  maliciously  refused  to  pay  to  said  Herbert 
Alexander  the  said  wages,  though  often  requested  so  to  do, 
and  has  alleged  as  tide  excuse  therefor  his  purpose  to 
deduct,  retain  and  collect  the  alleged  offset  or  counter- 
claim.'' 

To  the  said  charge  the  defendant  demurred.   His  demiu-- 

rer  was  overruled,  and  on  trial  he  was  convicted  and  fined 

$50.     From  said  judgment  of  conviction  the  defendant 

appealed  to  the  circuit  court  of  the  first  judicial  circuit  and 

there  again  demurred  to  the  charge  upon  the  following 

groimds : 

"1.  The  charge  does  not  describe  any  offense  punishable 
by  the  laws  of  the  Territory  of  Hawaii: 

"2.    Sections  3446,  3447,  and  3448  of  the  Revised  Laws, 
under  which  this  charge  is  made,  are  contrary  to  the  Con- 
stitution of  the  United  States  of  America,  and  the  Organic 
Act  of  the  Territory  of  Hawaii,  in  that  said  sections: 
"First:    Impair  the  obligations  of  contracts, 
"Second:    Deprive  persons  of  property  without  due  pro- 
cess of  law, 
"Third :   Provide  for  imprisonment  for  debt,  and 
"Fourth :    Deny  the  equal  protection  of  the  laws." 

The  circuit  court  being  in  doubt  as  to  the  constitution- 
ality of  sections  3446,  3447  and  3448,  R.  L.,  under  which 
the  defendant  is  prosecuted,  has  reserved  to  this  court  the 
question  "Whether  said  demurrer  ought  to  be  sustained  by 
said  circuit  court,  for  any  or  either  of  the  reasons  or  grounds 
of  demurrer  therein  set  forth."  Heretofore  we  have  had 
occasion  to  suggest  that  the  statute  authorizing  a  circuit 
court  or  judge  to  reserve  a  question  to  this  court  intended 
that  it  was  only  in  cases  of  doubt  in  the  mind  of  the  court 
or  judge  that  questions  should  be  reserved  to  this  court 
{In  re  Sherwood,  22  Haw.  385,  389;  Territory  v.  Scully,  22 
Haw.  484).    In  reserving  the  question  aforesaid  to  this 
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court  the  circuit  court  has  signified  that  it  has  grave  doubts 
as  to  the  constitutionality  of  the  statutes  involved,  but 
expressed  no  doubt  as  to  what  the  ruling  should  be  upon 
the  first  ground  of  the  demurrer.  In  the  briefs  counsel  have 
not  discussed  the  first  ground  of  the  demurrer  but  have 
confined  their  arguments  to  the  question  of  the  constitu- 
tionality of  said  statutes.  We  will  therefore  refrain  from 
expressing  any  opinion  as  to  the  first  ground  of  the 
demurrer  and  will  confine  ourselves  to  a  consideration 
of  the  second  ground  involving  the  constitutionality  of 
the  statutes,  considering  the  objections  to  the  statutes 
altogether  and  not  singularly.  The  statutes  in  question 
are  sections  of  the  Revised  Laws  as  follows: 

"Sec.  3446.  Wages,  deductions  from.  It  shall  be  unlawful 
for  any  person,  firm,  partnership  or  corporation,  within  this 
Territory,  to  deduct  and  retain  any  part  or  portion  of  any 
wages  due  and  payable  to  any  laborer  or  employee,  or  to 
collect  any  store  account,  offset  or  counter  claim  without 
the  written  consent  of  such  laborer  or  employee  or  by  action 
in  court  as  provided  by  law. 

"Sec-  3447.  Fines,  etc.,  deduction  for.  No  fines,  offsets 
or  counter  claims  shall  be  collected,  deducted,  or  retained 
out  of  any  wages  due  and  payable  to  any  laborer  or 
employee  by  any  person,  firm,  partnership  or  corporation, 
in  this  Territory,  unless  by  action  in  court  and  judgment 
therefor  first  obtained  as  provided  by  law. 

"Sec.  3448.  Penalty.  Any  person,  partnership,  firm  or 
corporation  who  shall  violate  any  provision  of  this  chapter 
shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  fined  not  less  than  fifty  dollars  and  not 
more  than  one  hundred  dollars." 

No  provision  in  these  statutes  impairs  the  obligation  of 
any  contract  involved  in  this  case.  The  defendant  points 
to  no  contract  made  by  him  which  is  impaired,  and  to  be  in 
position  to  question  the  statute  on  this  ground  he  must  do 
so  and  show  how  he  is  affected  by  it  ( Territory  v.  Miguel, 
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18  Haw.  402,  404,  quoting  from  Hatch  v.  Reardon,  204 
U*  S.  152;  Emmeluth  v.  Board  of  Supervisors,  19  Haw.  171, 
174;  In  re  Craig,  20  Haw.  483,  490).  These  statutes 
recognize  the  right  of  employers  and  employees  to  contract 
with  each  other  and  do  not  abridge  or  interfere  with  their 
legitimate  right  to  contract.  The  defendant  has  not  shown 
that  he  has  been  deprived  of  any  property  without  due 
process  of  law  and  is  not  in  position  to  question  the  statutes 
on  that  ground.  If  it  be  said  that  by  prohibiting  him  from 
collecting  or  retaining  out  of  the  wages  of  his  employee  the 
amount  of  some  counter-claim  or  offset  that  he  has  against 
such  employee  the  statute  deprives  him  of  property  with- 
out due  process  of  law,  the  answer  is  that  the  statute 
recognizes  his  right  to  contract  with  his  employee  to  retain 
such  counter-claim  or  offset,  failing  which  the  statute 
recognizes  his  right  to  obtain  a  judgment  against  such 
employee  but  does  not  recognize  his  right  to  determine,  by 
taking  the  law  into  his  own  hands,  his  own  claim  to  which 
his  employee  does  not  agree  and  to  collect  the  same  without 
due  process  of  law.  The  statutes  were  intended  to  protect 
the  employee  in  th6  very  rights  which  the  defendant  claims 
that  he  may  be  deprived  of  under  the  said  statutes. 

The  objection  to  the  said  statutes  that  they  "provide 
for  imprisonment  for  debt"  is  not  tenable.  If  the  judgment 
of  the  lower  court  should  be  upheld  and  the  defendant 
should  fail  to  pay  the  fine  assessed  against  him  he  would 
be  imprisoned  for  doing  that  which  the  statute  prohibits  J 
he  would  not  be  imprisoned  for  debt  but  for  the  violation 
of  a  penal  statute.  His  imprisonment  would  be  contingent 
upon  his  paying  the  fine  assessed  against  him,  not  con- 
tingent upon  his  paying  the  wages,  if  any,  due  to  his 

employee. 

The  fourth  and  last  objection  urged  against  the  said 

statutes  is  that  they  "deny  the  equal  protection  of  the  laws'" 
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and  is  without  merit.  The  defendant  does  not  appear  to 
have  been  denied  equal  protection  of  the  laws  with  others 
in  his  position  or  condition.  The  statutes  under  considera- 
tion do  not  in  our  opinion  violate  any  provision  of  the 
Organic  Act  or  of  the  Federal  Constitution  and  we  do  not 
see  how  they  can  be  held  unconstitutional  on  the  grounds, 
or  any  of  the  grounds,  set  forth  in  the  demurrer.  Natural 
liberty  oftentimes  must  give  way  for  the  good  of  society. 
Laws  prohibiting  the  performance  of  secular  business  on 
Sunday;  prescribing  legal  rates  of  interest  and  forbidding 
and  punishing  usury;  and  forbidding  the  performance  of 
other  acts  not  evil  in  themselves,  are  upheld  as  the  legiti- 
mate exercise  of  legislative  power.  A  statute  of  Utah  for- 
bidding work  in  underground  mines  and  at  or  around 
smelters  for  more  than  eight  hours  each  day  has  been  held 
to  violate  no  provision  of  the  Constitution  (Holden  v. 
Hardy,  169  U.  S.  366)  although  it  is  evident  that  such 
statute  abridges  the  right  of  contract.  A  statute  making  it 
the  duty  of  employers  who  have  issued  store  orders  in  pay- 
ment or  part  payment  for  wages  due  their  employees  to 
redeem  such  orders  in  cash  upon  demand  of  a  holder  thereof 
has  been  held  constitutional  (KnoxvUle  Iron  Co.  v.  Har- 
bison, 183  U.  S.  13 ;  Dayton  Coal  &  Iron  Co.  v.  Barton,  183 
IT.  S.  23)  although  it  is  apparent  that  such  statute  also 
abridges  the  right  of  contract.  Many  other  instances  could 
be  given  but  we  deem  it  unnecessary  to  pursue  the  subject 
further. 

The  object  or  purpose  of  the  statutes  under  consideration 
isi  a  good  one  and  in  the  interest  of  the  public  and  tends  to 
prevent  broils  and  controversies  over  claims  asserted  on  the 
one  hand  and  denied  on  the  other  and  to  protect  all  parties 
in  the  right  to  contract  in  the  equal  protection  of  the  law 
and  in  the  security  of  property,  and  so  viewed  these  statutes 
are  in  line  with  the  principles  of  the  Constitution  and  not 
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violative  of  such  principles.  They  are  justified  by  liie  same 
principle  that  justifies  statutes  exempting  certain  specific 
articles  of  property  from  execution  and  others  which 
exempt  the  wages  of  a  laborer  for  a  limited  time  from  gar- 
nishment. The  principle  upon  which  such  statutes  are 
justified  is  that  they  enable  a  laboring  man  to  support  him- 
self and  family  so  that  they  shall  not  become  public  charges. 

Many  decisions  have  been  cited  to  support  the  conten- 
tion of  the  defendant  but  we  deem  it  unnecessary  to  review 
them.  Many  of  them  can  be  easily  distinguished  from  the 
case  at  bar.  Some  of  them  support  the  contention  of  the 
defendant  but  these  we  regard  as  in  conflict  with  the  best 
authority  and  out  of  joint  with  modern  legislation  and 
judicial  decision,  and  after  a  careful  consideration  of  all  of 
them  we  could  find  no  valid  objection  to  the  constitu- 
tionality of  the  statutes  under  consideration  even  if  the 
defendant  is  shown  to  be  in  position  to  raise  the  constitu- 
tional questions  set  forth  in  his  demurrer. 

We  therefore  advise  the  circuit  court  that  in  our  opinion 
it  should  overrule  the  demurrer  of  the  defendant  to  the 
charge  on  tiie  second  ground  of  demurrer,  but  express  no 
opinion  as  to  the  merits  of  the  first  ground  of  demurrer, 
returning  that  portion  of  the  question  unanswered. 

A.  M.  Brown,  City  and  County  Attorney,  A.  M.  Cristy, 
First  Deputy  City  and  County  Attorney,  and  W.  T.  Garden, 
Second  Deputy  City  and  County  Attorney,  for  the 
Territory. 

J,  Lightjoot  for  defendant. 
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T.  ATAU  V.  GOO  WAN  HOY. 

No.  906. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Submitted  Mabch  2,  1916.  Decided  March  13,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Replevin — po$Be$Hon — treapaHB. 

Where  one  takes  forcible  possession  of  his  own  goods  be  may  be 
liable  in  trespass  but  not  in  replevin. 

Sales — conditional  sale — title — performance. 

In  a  conditional  sale  title  to  the  property  remains  in  the  vendor 
until  the  vendee  has  paid  the  purchase  price  or  made  proper  tender 
thereof.  A  mere  readiness  to  pay  or  to  make  tender  is  not  suffi- 
cient 

Same — aame — right  to  possession — demand — tender. 

Where,  under  the  terms  of  an  agreement  of  conditional  sale 
upon  deferred  payments,  a  part  of  the  purchase  price  has  been 
paid,  and  payments  have  been  received  after  they  were  due,  and 
time  is  not  of  the  essence  of  the  contract,  a  demand  for  perform- 
ance on  the  part  of  the  vendee  is  necessary  before  the  property  can 
be  retaken  by  the  vendor.  If  upon  demand  the  vendee  fails  to  pay 
the  sum  due  and  thereupon  the  vendor  retakes  the  property  a  sub- 
sequent tender  will  be  too  late,  but  in  the  absence  of  such  a  de- 
mand the  vendee,  in  order  to  replevy  the  goods,  need  not  prove  that 
he  had  tendered  the  balance  of  the  purchase  price. 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.J. 

The  plaintiff  obtained  judgment  against  the  defendant 
in  an  action  of  replevin  to  recover  possession  of  a  moving 
picture  machine,  and  damages  for  its  detention. 

The  evidence  showed  that  the  parties,  both  residents  of 
Honolulu,  executed  a  written  agreement  on  May  19,  1914, 
whereby  the  defendant  agreed  to  sell,  and  the  plaintiflF 
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agreed  to  buy  the  machine  for  the  sum  of  $275,  of  which 
$100  was  paid  at  the  time,  and  the  balance  was  to  be  paid 
as  follows :  $25  on  June  20,  $50  on  July  20,  $50  on  August 
20  and  $50  on  September  20.  The  agreement  provided 
that  until  the  payment  in  full  of  the  purchase  price  title 
to  the  machine  would  remain  in  the  vendor,  and  in  the 
event  that  any  of  the  instalments  should  remain  unpaid 
after  they  should  become  due,  the  vendor  was  authorized, 
without  any  legal  process  and  without  prejudice  to  any 
other  remedy,  to  enter  into  and  upon  the  premises  where 
the  machine  might  be  and  take  and  carry  away  the  same 
as  his  own  property,  all  damages  for  such  entry,  taking  and 
carrying  away  being  expressly  waived.  The  plaintiff  took 
delivery  of  the  machine  and  had  possession  of  it  until 
September  30,  1914,  when  an  agent  of  the  defendant  went 
to  the  plaintiff's  home  and,  breaking  into  the  room  where 
tiie  machine  was,  against  the  protest  of  the  plaintiff's  wife, 
the  plaintiff  being  absent,  took  the  machine,  or  a  part  of 
it,  away.  The  defendant  testified  that  the  sum  of  $90  of 
the  purchase  price  remained  unpaid  and  that  the  property 
was  retaken  because  of  the  failure  of  the  plaintiff  to  pay 
the  purchase  price  as  provided  in  the  agreement.  The 
plaintiff  testified  that  all  the  instalments  had  been  paid, 
though  not  upon  the  exact  dates  specified  in  the  agreement, 
except  the  final  one,  and  that,  as  to  that  one,  he  had  gone 
to  the  oflSce  of  the  vendor  two  or  three  times  on  the  21st 
and  28th  of  September  with  the  money  for  the  purpose  of 
paying  it,  but  the  oflfice  was  closed  and  there  was  no  one 
there.  It  was  also  shown  that  on  October  5  the  plaintiff 
tendered  the  sum  of  $50  to  the  defendant's  agent  who 
refused  to  accept  it,  and  the  defendant  testified  that  the 
tender  was  refused  because  it  was  not  the  full  amount  due. 
The  defendant  excepted  to  the  giving  to  the  jury,  at 
plaintiff's  request,  certain  instructions,  the  gist  of  which  is 
set  forth  hereinbelow.   Counsel  for  the  plaintiff,  while  con- 
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tending  that  the  mstructions  referred  to  were  proper, 
contends  that  under  plaintiff's  instruction  No.  4,  which  was 
given  without  objection  on  the  part  of  the  defendant,  thie 
plaintiff  was  entitled  to  a  verdict,  and  that  any  error  that 
may  have  been  oonunitted  in  the  instructions  that  were 
excepted  to  was  therefore  harmless.  We  find,  however,  that 
the  fourth  instruction  was  erroneous.  It  was  as  follows: 
'1  instruct  you,  gentlemen  of  the  jury,  that  defendant  had 
no  right  to  break  into  the  premises  of  the  plaintiff  in  the 
absence  of  said  plaintiff  and  take  property  therefrom  with- 
out his  consent,  and  if  you  believe  from  the  evidence  that 
the  property  of  the  plaintiff  was  thus  taken  by  the  defend- 
ant, then  it  was  unlawfully  taken  and  plaintiff  is  entitled 
to  its  recovery,  with  damages,  if  any,  for  its  retention,  not 
to  exceed  $600."  This  assumed  that  the  property  belonged 
to  the  plaintiff  whereas  the  agreement  provided  that  until 
the  purchase  price  was  paid  in  full  the  title  to  the 
machine  was  to  remain  in  the  vendor  and  the 
rule  is  that  "Where  one  takes  forcible  possession  of 
his  own  goods,  he  may  be  liable  as  a  trespasser, 
but  not  in  replevin;  having  the  right  of  possession  at 
the  time  of  the  seizure,  his  trespass  does  not  debar  him 
from  the  right  of  possession,  nor  vest  the  other  party  with 
the  right  to  replevy  the  goods."  Cobbey  on  Replevin,  p.  11, 
citing  Taylor  v.  Welbey,  36  Wis.  42;  Bogard  v.  Jones,  28 
Tenn.  739;  Coverlee  v.  Warner ,  19  Ohio  29;  Carroll  v. 
Pathkiller,  3  Porter  (Ala.)  279.  The  mere  fact  that  a  tres- 
pass was  committed  did  not  entitle  the  plaintiff  to  a  verdict 
in  this  action. 

The  defendant  excepted  to  the  giving  of  instructions 
which  contained  the  following  propositions:  That  "if  you 
find  from  the  evidence  in  this  case  the  plaintiff  substan- 
tially fulfilled  the  terms  of  his  contract  and  tendered  or  was 
ready  to  tender  the  money  to  fulfill  his  contract,  and  the 
said  money  was  refused,  or  it  was  made  impossible  to  pay 
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the  same  because  of  the  absence  of  the  defendant  from  his 
place  of  business,  then  plaintiff  had  substantially  fulfilled 
his  contract,  and  he  is  entitled  to  a  verdict  at  your  hands 
for  a  return  of  the  property  in  question;"  and  that  *4f  you 
are  satisfied  from  the  evidence  that  the  plaintiff  fulfilled 
his  contract,  and  paid  or  was  ready  to  pay  the  sum  of  $275 
as  required  in  said  contract,  then  it  is  your  duty  to  find  for 
the  plaintiff  for  the  recovery  of  the  property."  The  defend- 
ant had  testified,  and  the  plaintiff  had  denied,  that  demand 
had  been  made  on  the  plaintiff  for  the  balance  of  the  pur- 
chase price,  but  no  instruction  as  to  the  necessity  of  making 
such  demand  before  retaking  liie  property  was  given  or 
refused,  and  no  point  is  now  made  in  that  connection. 
Aside  from  that,  it  was  incumbent  on  the  plaintiff,  in  order 
to  acquire  title,  to  have  paid  or  tendered  the  amount  due 
according  to  the  terms  of  the  agreement.  A  mere  readiness 
to  pay  or  to  make  tender  of  the  amount  was  not  sufficient, 
nor  was  pajrment  or  tender  excused  by  reason  of  the  mere 
fact  that  the  defendant  was  not  at  his  place  of  business 
when  the  plaintiff  called  there.  The  defendant  excepted 
also  to  the  giving  of  an  instruction  to  the  effect  that  ''time 
w|is  not  the  essence  of  said  contract,  and  was  not  so  con- 
sidered by  the  parties  to  it  in  regard  to  the  payments  made, 
and,  therefore,  if  the  plaintiff  within  a  reasonable  time 
after  the  payment  was  due,  actually  tendered  the  last  pay- 
ment to  the  defendant,  he  fulfilled  the  terms  of  his  con- 
tract and  was  entitled  to  the  property."  Granted,  that  time 
was  not  of  the  essence  of  the  contract  and  that  the  final  pay- 
ment could  have  been  made  or  tendered  after  its  due  date, 
but  the  only  tender  of  which  there  was  evidence  was  made 
several  days  after  the  property  had  been  retaken.  If  the 
taking  of  the  property  had  been  preceded  by  a  demand  by 
the  vendor  and  failure  on  the  part  of  the  vendee  to  perform 
the  taking  was  within  the  defendant's  right  and  the  tender 
was  too  late.  If  no  demand  was  made,  the  tender  was  made 
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in  time,  and,  if  sufficient  in  amount,  was  effectual  to  pass 
title  to  the  machine.  But  if  no  demand  was  made  it  was  not 
necessary  for  the  plaintiff,  in  order  to  maintain  this  action, 
to  prove  that  he  made  a  tender  of  the  balance  due  under 
the  agreement,  for  the  conditional  vendee  may  be  entitled 
to  possession  of  the  property  as  against  the  vendor  even 
though  he  has  not  acquired  title  thereto  by. complete  per- 
formance. The  jury  were  not  adequately  instructed  in 
this  regard,  and  the  instruction  as  given  cannot  be  sus- 
tained. 

The  defendant  requested  that  the  jury  be  instructed  that 
if  they  should  find  from  the  evidence  "that  the  purchase 
price  has  never  been  paid  in  full,  the  machine  still  remains 
the  property  of  the  defendant,  and  your  verdict  must  be 
for  defendant."  The  court  modified  the  instruction  by 
inserting,  after  the  word  "paid,"  the  words  "or  tendered," 
and  by  striking  out  the  words  "and  your  verdict  must  be 
for  defendant."  The  defendant  excepted  to  the  modifying 
of  the  instruction.  The  court  erred  in  inserting  the  words 
"or  tendered"  without  qualification  because  the  tender  if 
made  too  late  was  ineffectual.  There  was  no  error,  however, 
in  striking  out  the  words  "and  your  verdict  must  be  for 
defendant"  since  the  defendant  had  no  right  to  take  pos- 
session of  the  property  unless  he  had  first  made  demand  for 
the  balance  of  the  purchase  price  or,  at  least,  notified  the 
plaintiff  that  unless  the  same  was  paid  the  property  would 
be  taken.  Where  under  the  terms  of  an  agreement  of  con- 
ditional sale  upon  deferred  payments  a  part  of  the  pur- 
chase price  has  been  paid,  and  payments  have  been  received 
after  they  were  due,  and  time  is  not  of  the  essence  of  the 
contract,  a  demand  for  performance  on  the  part  of  the 
vendee  is  necessary  before  the  property  can  be  retaken  by 
the  vendor.  35  Cyc.  701 ;  Piano  Co.  v.  Roe,  85  N.  J.  L.  160 
164;  People's  Furniture  Co.  v.  Crosby,  57  Neb.  282;  New 
Home  Sewing  Mach.  Co.  v.  Bothane,  70  Mich.  443;  Mosby 
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V.  Goff,  21  R.  I.  494;  Taylor  v.  Finley,  48  Vt.  78;  O'Rourke 
V.  Hadcock,  114  N.  Y.  541.  Whether  demand  was  in  fact 
made  was  a  question  for  the  jury. 

The  exceptions  to  the  giving  of  the  three  instructions 
requested  by  the  plaintiff,  and  to  the  modification  of  the 
defendant's  instruction  in  the  respect  noted  are  sustained, 
and  a  new  trial  is  granted. 

Lorrin  Andrews  for  plaintiff. 

/.  Lightjoot  for  defendant. 


J.  ALFRED  MAGOON,  ET  AL.,  v.  LORD-YOUNG 
ENGINEERING  COMPANY,  LIMITED,  AND 
CHARLES  R.  FORBES,  SUPERINTENDENT  OF 
PUBLIC  WORKS  OF  THE  TERRITORY  OF 
HAWAII. 

No.  787. 

Taxation  of  Costs. 

Aboued  March  8»  1916.  Decided  March  18,  1916. 

Robertson,  C.J.,  Quarles,  J.,  and  Circuit  Judge  Whitney, 
IN  PLACE  OF  Watson,  J.,  disqualified. 

Costs — where  government  officer  a  party. 

Where  one  of  two  parties  against  whom  a  final  decree  is  entered 
is  a  public  officer  and,  therefore,  not  liable  for  costs*  and  the  other 
party  is  a  contractor  who  was  acting  for  his  own  profit,  and  who 
defended  against  the  suit  on  the  same  general  grounds  as  the 
officer,  but  under  his  own  pleadings,  through  his  own  counsel  and 
in  his  own  right,  held  that  all  recoverable  costs  should  be  taxed 
against  the  latter. 


188  MARCH,  1916. 

Opinion  of  the  Court 

Same — in  equity  cases — an  appeal. 

The  rule  that  costs  in  suits  in  equity  are  in  the  discretion  of  the 
court  applies  only  to  costs  In  the  trial  court.  The  costs  on  appeal 
of  such  cases  go  to  the  party  who  prevails  in  the  supreme  court 
under  R.  L.  Idl5,  Sec  254S. 

Same — taxable  disbursements. 

Held,  that  the  cost  of  photographs  of  the  locus  in  quo;  of  a 
transcript  of  the  testimony;  of  typing  the  record  on  appeal;  and. 
the  amount  of  the  premium  on  an  injunction  bond,  were  taxable 
as  reasonable  disbursements  In  this  case.  The  cost  of  a  duplicate 
transcript  held  not  taxable  as  a  disbursement  or  allowable  as  a 
counterclaim. 

Same — expert  witness  fees. 

Compensation  paid  by  a  party  to  an  expert  witness  is  not  re- 
coverable as  a  taxable  disbursement. 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.J. 

This  was  an  appeal  in  a  suit  in  equity  for  an  injunction 
upon  which  this  court  held,  reversing  the  decree  appealed 
from,  that  the  complainants  were  entitled  to  the  relief 
prayed  for.  Magoon  v.  Lord-Young  Eng.  Co.,  22  Haw.  327. 
Now  the  complainants,  in  connection  with  a  motion  for 
the  entry  of  a  final  decree,  ask  to  have  their  costs  allowed 
and  taxed.  Their  bill  of  costs  consists  of  various  items 
including  costs  and  expenses  both  in  the  trial  court  and  in 
this  court  and  in  connection  with  the  appeal.  It  is  conceded 
that  no  costs  are  taxable  against  the  superintendent  of 
public  works.  The  present  contest  is  between  the  complain- 
ants and  the  Lord- Young  Engineering  Co.,  and  the  com- 
pany will  herein  be  referred  to  as  the  respondent.  The  bill 
is  objected  to  by  the  respondent  both  generally  and  specific- 
ally, and  a  contra  claim  has  been  presented  by  the  respond- 
ent for  $232.75,  representing  seven-eighths  of  the  cost  of 
a  duplicate  transcript  of  the  testimony  obtained  for  use 
in  connection  with  the  briefing  of  the  case  on  appeal.  This 
claim  will  be  dealt  with  at  the  outset.  We  hold  that  the 
cost  of  the  whole  or  a  part  of  a  duplicate  transcript  of  the 
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testimony  obtained  by  a  party  to  facilitate  the  briefing  of 
the  case  on  appeal  is  not  taxable  as  a  disbursement,  or 
available  as  a  counter-claim,  such  transcript  being  for  the 
mere  convenience  of  the  party  or  his  counsel. 

The  respondent  contends  that  it  ought  not  to  be  charged 
with  any  costs  whatever  since  the  vital  ground  upon  which 
the  complainants  prevailed  was  the  insufficiency  of  the 
notice  served  by  the  superintendent  of  public  works  upon 
the  owners  whose  lands  it  was  proposed  to  fill,  and  that  it 
was  in  no  way  responsible  for  that  defect  in  the  proceeding. 
But  as  the  question  as  to  the  sufficiency  of  the  notices  was 
raised  by  the  pleadings  in  the  court  below,  and  the  pro- 
ceedings leading  up  to  the  letting  of  the  contract  to  the 
respondent,  under  which  it  sought  to  justify  its  threatened 
action,  were  as  vigorously  defended  and  confidently  relied 
on  by  the  respondent  as  by  the  superintendent  of  public 
works,  we  think  the  former  cannot  now  shift  upon  the  latter 
all  the  blame  attributable  to  the  error.  The  respondent  was 
a  contractor  seeking  to  subject  the  lands  of  the  complain- 
ants to  the  operation  of  its  contract  for  its  own  profit,  and 
it  defended  against  the  suit  through  its  own  counsel,  under 
its  own  pleadings,  and  in  its  own  right.  Under  these  cir- 
cumstances, we  hold  that  all  taxable  costs  to  which  the 
complainants  may  be  entitled  should  be  taxed  against  the 
respondent,  and  that  no  reduction  is  to  be  allowed  by 
reason  of  the  fact  that  its  co-party  respondent  is  exempt. 
Of  the  costs  charged  in  the  bill  the  sum  of  $504.26  relates 
to  the  institution  of  the  suit  and  hearing  in  the  court 
below.  An  item  of  $16  for  photographs  of  the  complain- 
ants' premises  and  the  ►adjacent  neighborhood  showing  the 
progress  and  nature  of  the  work  done  by  the  respondent 
under  its  contract  and  filed  as  exhibits  was  objected  to. 
Photographs  of  the  locus  in  quo  are  often  useful  at  the 
hearing  of  a  case,  helping  as  they  do  to  make  clear  matters 
concerning  the  situation  as  it  exists  or  existed   on  the 
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ground.  The  item  is  allowed  as  a  reasonable  and  actual 
disbursement.  The  objection  to  an  item  of  $441.75  paid 
to  expert  witnesses  who  testified  at  the  hearing  is  sustained. 
Compensation  paid  by  a  party  to  an  expert  witness  is  not 
recoverable  as  a  taxable  disbursement  under  R.  L.  Sec.  2540. 
Scott  V.  Kona  Development  Co,  21  Haw.  408.  The  costs 
incurred  in  this  court  and  in  connection  with  the  appeal 
amount  to  $748.25.  The  objection  to  an  item  under  the 
head  "Attorneys  costs,"  of  $3,  "Attendance  upon  trial, 
supreme  court,"  is  sustained.  No  "trial"  was  held  in  this 
court,  and  the  statute  makes  no  provision  for  a  fee  for 
appearance  on  appeal  in  this  court.  Objection  is  made  to 
an  item  of  $580,  the  cost  of  the  transcript  of  the  testimony. 
The  contention  here  is  that  seven-eighths  of  the  testimony 
recorded  in  the  transcript  related  to  issues  upon  which  the 
respondents  were  successful  on  the  appeal,  and  counsel  for 
the  respondent  argues  that  as  this  was  a  suit  in  equity  the 
successful  complainants  are  not  necessarily  entitled  to 
recover  costs,  but  that,  upon  equitable  principles,  the  costs 
may  be  divided,  or  denied  in  toto  to  the  prevailing  party. 
11  Cyc.  32,  37.  The  rule  that  in  equity  the  costs  are  in  the 
sound  discretion  of  the  court  is  well  established.  Pennsyl- 
vania V.  Wheeling  etc.  Bridge  Co.,  18  How.  460;  DuBois 
V.  Kirk,  158  U.  S.  58,  67.  In  Kittredge  v.  Race,  92  U.  S.  116, 
121,  the  court  said  "In  actions  at  law,  it  is  a  general  rule, 
that  the  losing  parties,  or  the  parties  against  whom  judg- 
ment is  rendered,  are  to  pay  the  costs;  and  no  apportion- 
ment of  the  costs  is  made  between  them.  Each  is  liable  for 
all,  whatever  may  be  their  respective  interests  in  the  sub- 
ject-matter of  the  suit.  In  equity  it  is  dififerent.  There 
the  court  has  a  discretion  as  to  the  costs,  and  may  impose 
them  all  upon  one  party,  or  may  divide  them  in  such  man- 
ner as  it  sees  fit."  The  rule  has  been  recognized  in  this 
jurisdiction  (Ahana  v.  Wah  Yat,  17  Haw.  326,  330),  but  it 
applies  to  the  costs  incurred  in  the  trial  court,  whereas  the 
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objection  here  goes  to  an  item  included  in  the  costs  of 
appeal  which  stand  on  a  different  footing.  Under  our  stat- 
ute the  costs  of  appeal  go  to  the  party  who  prevails  on  the 
appeal  irrespective  of  which  party  may  eventually  recover 
the  costs  of  trial  in  the  court  below.  R.  L.  1915,  Sec.  2548; 
Hapai  v.  Brown,  22  Haw.  20.  In  this  respect  no  distinction 
is  drawn  between  appeals  from  the  decrees  of  circuit 
judges  at  chambers  and  error  or  exceptions  in  law  actions. 
In  a  case,  such  as  this,  where  the  final  decree  is  to  be 
entered  in  this  court,  it  is  proper  to  tax  all  the  costs  which 
are  recoverable,  and  in  an  equity  appeal,  in  taxing  the 
costs  prior  to  the  appeal,  this  court  may  well  exercise  the 
same  discretion  that  the  circuit  judge  would  if  the  costs 
were  being  taxed  by  him.  In  so  far  as  the  costs  of  the  hear- 
ing below  are  concerned  the  contention  that  they  should 
be  divided,  under  the  circumstances  of  this  case,  is  not 
sustained.  The  objection  to  the  charge  for  the  transcript 
is  overruled.  Tyler  v.  Wise,  21  Haw.  166.  The  charge  of 
$51  for  premium  and  stamp  on  the  indemnity  bond  given 
by  the  complainants  upon  the  injunction  obtained  by  them 
pendente  lite  is  allowed  as  a  reasonable  disbursement.  And 
the  objection  to  an  item  of  $35  paid  out  for  tj^ing  the 
record  on  appeal  is  overruled.  Tyler  v.  Wise,  supra.  Sec- 
tion 2540  of  the  Revised  Laws  authorizes  the  taxation  of 
actual  and  reasonable  disbursements  on  an  appeal  in  this 
court  as  well  as  upon  a  proceeding  in  the  circuit  court  or 
before  a  circuit  judge  at  chambers.  The  complainants  are 
regarded  as  having  prevailed  on  the  appeal  since,  notwith- 
standing the  respondents  were  successful  as  to  some  of  the 
points  in  issue,  they  established  their  right  to  the  perma- 
nent injunction  which  they  sought. 

Other  objections  to  certain  minor  items  are  overruled 
without  comment.  The  complainants'  costs  as  of  the  pres- 
ent are  allowed  and  taxed  against  the  respondent  in  the 
sum  of  $807.75. 
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/.  A.  Magoon  and  C  H.  Olson  (Holmes  &  Olson  with 
them  on  the  brief)  for  the  motion. 

F,  W.  Milverton  {Thompson,  Milverton  &  Cathcart  on 
the  brief)  contra. 


THE  HONOLULU  BREWING  AND  MALTING  COM- 
PANY, LIMITED,  A  CORPORATION,  v.  CHARLES 
G.  BARTLETT  AND  FRED  HARRISON. 

No.  917. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 

Abgued  March  9,  1916.  Decided  March  20,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Eq  u  IT  Y — p  leading — demurrer, 

A  bill  in  equity  to  restrain  the  defendant  from  selling  or  other- 
wise disposing  of  his  property  unless  he  satisfies  or  secures  the 
payment  of  an  unsecured  promissory  note  given  by  him,  which 
note  has  not  matured,  wherein  it  is  alleged  that  the  defendant  is 
absent  from  the  Territory,  a  fugitive  from  justice,  does  not  intend 
to  return  to  the  Territory,  and  is  selling  and  disposing  of  his 
property  in  the  Territory  to  evade  payment  of  such  note  and  to 
defraud  the  payee  and  other  creditors,  does  not  state  facts  suffi- 
cient to  entitle  the  plaintifT  to  the  relief  sought,  and  a  demurrer 
on  that  ground  should  be  sustained. 

Same — fraud — creditor's  hill — discovery. 

A  court  of  equity  will  not  entertain  a  creditor's  bill  which  seeks 
relief  from  a  fraudulent  conveyance,  made  or  contemplated,  and  a 
discovery  of  assets  of  the  debtor  in  the  hands  of  others,  in  advance 
of  the  maturity  of  the  creditor's  demand,  especially  where  the 
creditor  has  no  lien  on  the  property  conveyed  or  about  to  be  con- 
veyed. The  maturity  of  the  creditor's  claim  in  such  case  is  a 
condition  precedent  to  the  granting  of  such  relief. 


HON.  B.  &  M.  CO.  V.  BARTLETT,  23  Haw.  192.     193 

Opinion  of  the  Court 
OPINION  OP  THE  COURT  BY  QUARLES.  J. 

The  plaintifiF,  a  domestic  corporation,  filed  in  the  first 
judicial  circuit  December  8,  1915,  against  the  defendants 
Bartlett  and  Harrison,  its  bill  in  equity,  wherein  it  alleges 
that  on  the  27th  day  of  April,  1915,  the  defendant  Bart- 
lett executed  and  delivered  a  certain  promissory  note  of 
that  date  for  the  sum  of  $1555.20  to  one  T.  A.  Marlowe, 
said  note  being  payable  to  the  order  of  said  Marlowe  two 
years  after  date;  that  on  the  29th  day  of  September,  1915, 
the  said  Marlowe  assigned  the  said  note  to  the  plaintiff 
without  recourse;  that  the  plaintiff,  for  a  valuable  consid- 
eration, became  the  owner  and  holder  of  said  note ;  that  on 
the  8th  day  of  May,  1915,  the  defendant  Bartlett  absconded 
and  left  the  Territory  of  Hawaii  and  thereafter  was  indicted 
on  six  charges,  four  for  embezzlement,  one  for  forgery  and 
one  for  uttering  forged  paper;  that  bench  warrants  for  the 
arrest  of  the  defendant  Bartlett  duly  issued  but  have  not 
been  served,  the  said  defendant  being  absent  and  a  fugitive 
from  justice  and  does  not  intend  to  return  to  Hawaii;  that 
said  defendant  left  without  the  intention  of  returning  and 
did  not  make  any  provision  for  the  payment  of  said  note, 
and  plaintiff  verily  believes  that  said  defendant  does  not 
intend  to  pay  said  note  or  any  part  thereof ;  that,  on  infor- 
mation and  belief,  plaintiff  alleges  that  said  defendant 
intends  to  dispose  of  all  his  real  and  personal  property  in 
the  Territory  of  Hawaii  before  said  note  becomes  due  and 
payable  and  intends  to  cheat  and  defraud  this  plaintiff  out 
of  the  full  amount  of  said  note  which  the  plaintiff  now 
owns  and  holds  and  to  prevent  which  the  plaintiff  has  no 
remedy  at  law;  that  the  said  defendant  owns  certain 
described  real  property  in  Honolulu,  mortgaged  to  the  Bank 
of  Honolulu  to  secure  an  indebtedness  in  the  sum  of 
$17,500.  The  bill  then  alleges  that  the  defendant  Bartlett, 
on  May  5,  1915,  executed  and  delivered  to  his  codefendant 
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Harrison  a  power  of  attorney  containing  general  powers, 
among  others,  to  sell  and  convey  real  estate;  that  on  May 
15,  1915,  the  said  defendant  Harrison,  acting  undet*  said 
power  of  attorney,  executed,  with  the  wife  of  said  defend- 
ant Bartlett,  to  one  0.  A.  Steven,  an  option  to  purchase 
said  real  property  at  the  sum  and  price  of  $20,000,  of  which 
purchase  price  the  receipt  of  $500  was  in  said  option 
acknowledged.  The  bill  further  alleges  that  the  defendant 
Bartlett  owns  certain  money  and  personal  property  in  the 
hands  of  the  defendant  Harrison,  the  amount,  description 
and  value  of  which  is  unknown  to  the  plaintijQf;  that  said 
defendant  Bartlett  has  sold  and  disposed  of  the  most  of  his 
personal  property,  including  his  household  furniture,  and 
is  now  in  the  Republic  of  Mexico,  does  not  intend  to  return 
to  Hawaii,  and  intends,  through  his  said  attorney-in-fact, 
the  defendant  Harrison,  to  sell  and  dispose  of  all  of  his 
property  in  Hawaii  for  the  purpose  of  cheating  and 
defrauding  the  plaintiff  and  other  creditors  of  their  just 
dues,  and  plaintiff  fears  that  it  will  lose  the  whole  amount 
of  said  promissory  note.  Plaintiff  in  its  said  bill  propounds 
a  number  of  interrogatories  to  the  defendant  for  the  pur- 
pose of  ascertaining  and  discovering  the  amount,  descrip- 
tion and  value  of  all  personal  property  in  the  hands  of  said 
defendant  Harrison,  owned  by  defendant  Bartlett,  and 
prays  for  such  discovery,  for  an  injunction  restraining  the 
defendants  from  seUing  and  disposing  of  any  property  in 
Hawaii  owned  by  defendant  Bartlett  until  provision  is  made 
for  the  payment  of  said  note  to  the  plaintiff,  and  for  gen- 
eral equitable  relief. 

Upon  filing  the  bill  a  circuit  judge  in  said  circuit  made 
an  order  requiring  the  defendants  to  appear  on  the  11th  day 
of  December,  1915,  and  show  cause,  if  any  they  could,  why 
said  injunction  prayed  for  should  not  issue,  and  requiring 
the  defendant  Harrison  to  appear  before  said  judge  on  the 
23rd  day  of  December,  1915,  and  show  cause,  if  any  he 
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could,  why  he  should  not  answer  the  said  interrogatories 
propounded  in  the  said  bill.  The  circuit  judge  made  an 
order  restraining  the  defendants,  pendente  lite,  from  selling, 
disposing  or  encumbering  any  property  in  Hawaii  belonging 
to  the  defendant  Bartlett. 

To  the  plaintiff's  bill  the  defendants  filed  their  several 
demurrers  upon  the  ground  that  said  bill  does  not  state 
facts  sufficient  to  entitle  the  plaintiff  to  the  relief  demanded, 
either  by  injunction  or  by  a  discovery,  and  that  the  circuit 
judge,  sitting  in  equity,  has  no  power  to  grant  the  relief 
demanded  by  the  plaintiff  in  its  said  bill.  These  demurrers 
were  overruled  by  the  circuit  judge,  and  from  the  order 
overruling  the  said  demurrers  an  interlocutory  appeal  was 
requested  by  the  defendants  and  allowed  by  the  circuit 
judge,  and  upon  such  interlocutory  appeal  the  cause  is 
before  us.  We  must  either  affirm  or  reverse  the  order  over- 
ruling the  said  demurrers. 

The  controlling  question  here  is:  Has  a  court  of  equity 
in  this  jurisdiction,  under  the  allegations  of  fact  contained 
in  the  bill,  power  to  restrain  a  debtor  from  selling  and  dis- 
posing of  his  property  unless  he  gives  security  for  a  debt 
not  yet  due?  The  note  alleged  in  the  bill  will  not  be  due 
until  April,  1917.  It  was  taken  by  the  original  promisee 
without  security,  and  the  obligation  of  payment,  by  agree- 
ment of  the  parties,  postponed  for  a  period  of  two  years. 
The  note  is  negotiable  in  form.  In  other  words,  the 
promisee  impliedly  agreed  to  wait  two  years  for  payment 
without  security.  Under  the  allegations  of  the  bill  the 
inference  arises  that  when  the  plaintiff  took  the  assignment 
of  the  note  without  recourse  it  knew  that  Bartlett  had 
absconded,  knew  that  he  had  been  indicted  for  embezzle- 
ment, knew  that  he  did  not  intend  to  return,  and  knew  that 
he  was  selling  and  disposing  of  his  property  in  Hawaii,  as 
the  allegations  of  the  bill  show  that  these  things  had 
occurred  prior  to  the  assignment  of  the  note  in  question  to 
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the  plaintiff,  and  there  is  no  allegation  in  the  bill  that  these 
things,  or  any  of  them,  were  unknown  to  the  plaintiff.  Is 
the  plaintiff  in  any  better  condition  than  the  original 
promisee?  It  does  not  claim  to  have  a  lien  on  the  property 
of  the  defendant  Bartlett  in  this  jurisdiction.  It  is  simply 
asking  that  the  defendant  Bartlett  be  denied  by  injunction 
the  right,  which  is  inherent  in  every  man,  to  make  contracts, 
to  acquire,  sell  and  otherwise  dispose  of  property.  Here 
equity  is  appealed  to  to  tie  up  Bartlett's  business;  to  pre- 
vent him  from  selling  or  disposing  of  his  property ;  to  hold 
it,  how  long?  Until  the  plaintiff's  debt  matures,  some 
eighteen  months?  No,  not  if  Bartlett  will  give  security 
that  he  will  pay  the  debt  when  it  matures,  but  to  tie  his 
property  up  until  he  does  give  such  security.  When  the 
note  was  given  there  was  not,  so  far  as  the  allegations  of 
the  bill  are  concerned,  any  agreement,  express  or  implied, 
on  the  part  of  the  promisor  that  he  would  not  sell  his 
property;  or  that  he  would  not  leave  the  jurisdiction  of 
Hawaii  to  remain  out  of  it  the  remainder  of  his  natural 
life;  or  that  he  would  not  remove  his  property  from  the 
jurisdiction  of  Hawaii.  Has  equity  the  power  to  tie  the 
hands  of  the  defendant  Bartlett  with  respect  to  selling  and 
disposing  of  his  property  unless  he  does  something  not 
required  by  his  contract  with  the  assignor  of  plaintiff,  but 
contrary  to  that  contract,  namely,  give  security  for  the  pay- 
ment of  the  note  mentioned  in  the  bill  of  complaint? 
Equity  follows  the  law,  does  not  oppose  the  law;  it  assists 
parties  in  the  protection  of  their  legal  rights  when  the  law 
is  unable  to  do  so;  it  protects  the  vigilant,  but  does  not 
invade  private  fundamental  rights  to  impose  under  a  con- 
tract obligations  not  assumed  in  such  contract,  either  by 
express  terms  or  by  necessary  implication.  To  grant  the 
relief  sought  by  plaintiff  would  be  to  impose  new  obliga- 
tions not  contemplated  either  by  the  promisor  or  the 
promisee  when  the  note  in  question  was  given,  and  to  say 
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to  the  promisor,  notwithstanding  the  promisee  agreed  that 
you  should  have  the  use  of  the  money  for  which  such  note 
was  given  for  the  period  of  two  years  without  security,  you 
are  now,  because  you  have  left  this  jurisdiction,  because 
you  do  not  intend  to  return  to  Hawaii  and  do  not  intend 
to  pay  this  note  when  it  does  mature,  required  to  give 
security  that  you  will  pay  it  when  it  becomes  due  or  else 
you  are  restrained  from  selling  and  disposing  of  your  prop- 
erty in  Hawaii.  This  would  be  the  exercise  of  a  very  broad 
power  and  one  which  we  cannot  admit  exists  except  it  be 
upon  clear  and  undoubted  authority  recognized  in  equity 
jurisprudence  as  ample  justification  for  the  exercise  thereof. 
Do  the  authorities  justify  the  exercise  of  such  power? 

Our  law  permits  suits  to  recover  debts  that  are  due,  that 
have  matured.  Prior  to  judgment  an  attachment  may  be 
obtained  to  reach  property  subject  to  execution,  and  other 
property,  money,  choses  in  action  and  securities  in  the 
hands  of  an  agent  or  trustee  may  be  gamisheed  and  held  to 
await  the  termination  of  the  action.  Why  did  not  the 
plaintiff  avail  itself  of  these  legal  steps  to  secure  the  said 
promissory  note?  Simply  because  the  note  is  not  due,  and 
by  agreement  of  the  parties  thereto  the  promisor  is  not 
required  to  pay  it  prior  to  April,  1917.  By  implied  agree- 
ment the  assignor  of  the  plaintiff  postponed  payment  and 
waived  seciu^ity  for  the  payment  of  the  note,  hence  cannot 
attach  the  property  of  the  defendant  Bartlett  in  the  Terri- 
tory nor  garnishee  any  property,  money  or  credits  that  he 
may  have  in  the  hands  of  the  defendant  Harrison  or  others. 
In  enumerating  the  powers  of  ch-cuit  judges,  sitting  in 
equity,  section  2473  R.  L.,  among  others,  in  relation  to 
actions  by  creditors,  provides:  "Bills  by  creditors  to  reach 
and  apply  in  payment  of  a  debt,  any  property,  right,  title 
or  interest,  legal  or  equitable  of  a  debtor,  within  this  Terri- 
tory, which  cannot  be  come  at  to  be  attached  or  taken  on 
execution  in  a  suit  at  law,  against  such  debtor."   The  prop- 


198  MARCH,  1916. 

Opinion  of  the  Court. 

erty  of  Bartlett,  named  in  the  bill  of  complaint,  can  "be 
come  at  to  be  attached  or  taken  on  execution  in  a  suit  at 
law"  against  him  by  a  creditor,  and  if  plaintifif  could  sue 
on  the  note  aforesaid  it  could  reach  said  property  by  attach- 
ment, garnishment  or  execution.  The  only  thing  in  the 
way  of  plaintiff's  doing  so  is  the  agreement  of  its  assignor 
to  wait  until  April,  1917,  without  security  for  payment  of 
said  note.  Equity  steps  in  and  assists  where  law,  when 
resorted  to,  is  powerless,  but  refuses  to  assist  by  canceling 
fraudulent  transfers  of  property  by  a  debtor  prior  to  the 
maturity  of  his  debt  in  order  to  assist  the  collection  of  the 
debt  when  it  shall  mature.  It  is  a  necessary  condition  pre- 
cedent to  invoking  the  aid  of  equity  in  such  cases  that  the 
debt  be  due  {Fr eider  v.  Lienkauff,  8  So.  758;  Jones  v. 
Massey,  79  Ala.  370;  Evans  v.  Thomburg,  77  Ind.  106; 
McGhee  v.  Importers'  and  Traders'  National  Bank,  9  So. 
734;  Simon  v.  Ellison,  22  S.  E.  860).  The  rule  is  general 
that  creditors  who  have  not  exhausted  their  legal  remedies 
cannot  resort  to  equity  for  assistance,  and  must  therefore 
reduce  their  claims  to  judgment  and  generally  must  have 
execution  issued  and  returned  unsatisfied,  thus  demon- 
strating to  a  certainty  the  need  of  aid  in  equity  (Middle- 
ditch  V.  Kalanianaole,  18  Haw,  272;  Hatch  v.  Daugherty, 
145  Mich.  569;  State  Bank  v.  Knox,  1  Dev.  &  B.  Eq.  50, 
Bethell  v.  Wilson,  1  Dev.  &  B.  Eq.  610;  Phelps  v.  Foster, 
18  111.  309;  Wiggins  v.  Armstrong,  2  Johns  Ch.  144;  Detroit 
Copper  and  Brass  Rolling  Mills  v.  Ledwidge,  162  111.  305; 
Tate  V.  Liggat,  2  Leigh  91;  Roan  v.  Winn,  93  Mo.  503; 
Hood  V.  Saunders,  11  Colo.  106;  Moore  v.  Omaha  Life 
Ass'n.,  62  Neb.  497;  Neuman  v.  Dreifurst,  9  Colo.  228; 
Viquesney  v.  Allen,  131  Fed.  21;  Taylor  v.  Bowker,  111 
U.  S.  110;  National  Tube  Works  Co.  v.  Ballou,  146  U.  S. 
517,  523;  Scott  v.  Neely,  140  U.  S.  106,  115;  Swan  Land  <t 
Cattle  Co.  v.  Frank,  148  U.  S.  603,  612).  To  this  general 
rule  there  are  some  exceptions,  for  instance:     Where  the 
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creditor  has  a  lien  on,  or  equitable  interest  in,  the  property 
of  his  debtor  which  is  in  danger  of  being  lost  (Case  v. 
Beauregard,  101  U.  S.  688 ;  Ober  v.  Gallagher,  93  U.  S.  199, 
20S iCates  v.  Allen,  149  U.  S.  451,  461);  or,  the  debtor's 
estate  is  a  mere  equitable  one  which  cannot  be  reached  by 
any  proceeding  at  law  (Case  v.  Beauregard,  supra;  Day  v. 
Washburn,  24  How.  352;  Wyman  v.  Wallace,  201  U.  S.  230, 
242) ;  or,  the  debtor  is  a  partnership  (Nelson  v.  Hill,  5  How. 
127;  Hollins  v.  Brier  field  Coal  etc.  Co.,  150  U.  S.  371,  and 
other  authorities).  The  plaintiff  has  not  shown  in  its  bill 
that  it  comes  within  any  of  the  exceptions  to  the  general 
rule  and  does  not  claim  that  it  has  any  lien  upon,  or  equit- 
able interest  whatever  in,  the  property  of  the  defendant 
Bartlett.  We  are  of  the  opinion  that  granting  the  relief 
sought  by  plantiff's  bill  would  be  an  unwarranted  invasion 
of  fundamental  rights.  If,  as  the  authorities  hold,  a  creditor 
whose  debt  is  not  due,  who  has  not  exhausted  his  remedies 
at  law,  cannot  come  into  a  court  of  equity  and  attack  a  con- 
veyance theretofore  fraudulently  made,  there  is  more 
reason  in  holding  that  he  shall  not  be  permitted  to  come 
into  such  court  and  seek  the  aid  of  the  chancellor  in  tying 
his  debtor's  hands  for  the  purpose  of  preventing  the  making 
of  such  a  conveyance. 

The  Virginia  court  in  Tate  v.  Liggat,  supra,  at  page  99, 
has  well  said:  "It  is  admitted  to  be  well  settled,  as  a 
general  rule,  that  a  creditor  at  large  (one  who  has  not  in 
some  way  acquired  a  right  to  have  satisfaction  out  of  his 
debtor's  property,  specifically),  cannot  come  into  a  court 
of  equity  to  impeach  any  conveyance  made  by  his  debtor 
on  the  ground  of  fraud,  and,  consequently,  that  the  court  of 
chancery  had  no  jurisdiction  in  the  first  of  these  suits, 
unless,  as  it  was  insisted  by  the  counsel  for  the  appellees  in 
that  suit,  the  rule  is  liable  to  exceptions,  within  one  of 
which  this  case  falls.  The  rule  is  founded  upon  the  principle 
of  the  common  law,  essential  to  the  enjoyment  and  circu- 
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lation  of  property,  that  every  debtor,  until  his  property  is 
specifically  bound  to  the  satisfaction  of  his  debt,  by  his 
own  agreement  or  by  some  judicial  proceeding,  has  an 
absolute  right  to  dispose  of  it  at  pleasure,  to  prefer  one 
creditor  to  another,  or  even  to  waste  or  destroy  it;  a  power 
which  no  tribunal  whatever  has  authority  to  control  or 
Ihnit.  The  obligation  of  a  debtor  is  purely  personal  and  in 
no  way  affects  his  property  or  any  portion  of  it;  and  so 
long  as  his  person  is  amenable  to  the  process  of  the  courts 
of  justice  there  are  no  means  of  reaching  or  affecting  his 
property  but  through  that  medium,  and  after  judgment  or 
decree  against  him  personally." 

In  our  opinion  the  bill  presents  no  equity,  and  the  facts 
alleged  therein  are  not  sufficient  to  entitle  plaintiff  to  the 
relief  demanded,  wherefore  the  demurrers  of  the  defend- 
ants to  the  said  bill  should  have  been  sustained. 

The  order  overruUng  the  said  demurrers  is  reversed  with 
costs  to  the  appellant  and  the  cause  remanded  for  further 
proceedings  consistent  with  the  views  herein  expressed. 

C.  S.  Davis  (G.  A.  Davis  with  him  on  the  brief)  for 
plaintiff. 

W.  B.  Lymer  (Lindsay  &  Lymer  on  the  brief)  for 
defendants. 
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H.  M.  VON  HOLT,  TRUSTEE  UNDER  THE  WILL  OF 
GODFREY  RHODES,  DECEASED,  v,  ADA  TREE 
RHODES  WILLIAMSON  AND  ELLEN  TREE 
WILLIAMSON,  A  MINOR. 

No.  903. 

Submission  Without  Action. 

Submitted  March  18,  1916.  Decided  Mabcu  23,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Trusts — gifts  hy  implication — accumulations — resulting  trusts — toills. 
A  testator  devised  and  bequeathed  all  his  property  to  a  trustee 
upon  trust  to  pay  the  income  thereof  to  his  wife  during  the  term 
of  her  natural  life,  and  from  and  after  her  death  to  apply  so  much 
of  the  income  as  may  be  necessary  for  the  maintenance  and  edu- 
cation of  his  daughter  until  she  should  attain  the  age  of  twenty-one 
years,  also  to  pay  to  his  sister-in-law  the  sum  of  $500  per  annum; 
and  if  the  daughter  should  die  leaving  lawful  issue  to  pay  and 
deliver  over  to  such  issue,  if  of  age,  the  whole  of  the  property, 
and  if  not  of  age,  to  continue  to  hold  it,  using  the  income  there- 
from for  their  maintenance  until  they  should  become  of  age,  and 
then  to  deliver  over  the  property  to  the  issue;  and  after  the  death 
of  the  wife,  sister-in-law,  and  daughter  (if  without  issue),  to  con- 
vert the  estate  into  money  and  divide  the  same  as  directed  in  the 
will.  Held,  that  the  testator  did  not  give  the  income  to  the 
daughter  during  her  life  after  reaching  the  age  of  twenty-one  (his 
wife  and  sister-in-law  having  died)  by  implication;  that  he  did  not 
intend  that  the  income  should  accumulate;  but  that  there  was  a 
resulting  trust  as  to  such  income,  as  an  undisposed  of  beneficial 
interest,  in  favor  of  the  daughter  as  sole  heir. 

opinion  of  the  justices  by  ROBERTSON,  C.J. 

(Quarles,  J.,  dissenting.) 

This   is   a    controversy   submitted    upon    agreed    facts 
which  involves  the  construction  of  the  will  of  Godfrey 
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Rhodes,  late  of  Honolulu,  deceased.    The  material  parts  of 
the  instrument  are  as  follows: 

"First:  I  give,  devise  and  bequeath  all  of  my  real  and 
personal  estate  both  in  California  and  in  the  Hawaiian 
Islands,  to  my  nephew,  Cecil  Brown,  upon  the  trusts,  and 
to  and  for  the  uses  and  intents  following,  and  none  other, 
that  is  to  say :  Upon  trust  to  stand  seized  of  the  real  prop- 
erty and  to  stand  possessed  of  the  personal  property 
of  every  name  and  description  whatsoever,  and  with 
power  to  my  said  trustee  or  his  successor  to  sell  and  dispose 
of  all  or  any  of  my  real  property  situate  in  the  County  of 
Alameda,  State  of  California,  for  such  price  and  at  such 
times  as  he  or  his  successors  may  in  their  discretion  think 
fit: 

"1.  To  pay  all  the  rents,  issues,  income  and  profits 
thereof  unto  my  wife,  Nancy  Rhodes,  for  and  during  the 
term  of  her  natural  life.  And  from  and  after  the  death  of 
my  said  wife 

"2.  To  apply  so  much  of  the  income  of  such  property 
as  may  be  necessary,  to  the  proper  support,  maintenance 
and  education  of  my  daughter,'  Ada  Tree  Rhodes,  until  she 
shall  have  attained  the  age  of  twenty-one  years.  It  is  my 
wish  that  she  shall  be  educated,  and  my  said  trustee  is 
hereby  directed  to  have  her  educated  in  a  Catholic  Con- 
vent, in  the  Catholic  faith,  during  the  years  of  her 
minority. 

"3.  To  pay  to  my  sister-in-law,  Maria  Chapman, 
should  she  survive  my  wife,  during  her  life,  out  of  the 
income  of  my  said  estate^  five  hundred  dollars  per  annum. 

"4.  If  my  daughter,  Ada  Tree  Rhodes,  dies,  leaving 
lawful  issue,  to  pay  over  and  deliver  to  said  issue,  if  they 
be  of  age,  the  whole  of  said  property,  if  not  of  age,  to  hold 
the  same,  using  for  their  maintenance  and  support  the 
income  therefrom,  until  they  be  of  age,  and  then  to  pay 
over  and  deliver  to  such  child  or  children,  lawful  issue  of 
my  said  daughter,  the  said  property. 

"5.  After  the  death  of  my  wife,  my  sister-in-law  and 
my  daughter,  if  my  daughter  die,  without  issue,  to  sell  all 
of  the  remainder  and  residue  of  my  said  estate,  either  at 
public  auction,  or  at  private  sale,  for  cash,  and  pay  over 
one-half  of  the  proceeds  thereof  in  equal  shares  to  my  own 
nieces  and  the  nieces  of  my  wife. 
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"Of  the  residue  and  remainder  to  dispose  as  follows : 

"To  pay  to  the  'Homeless  Child'  Charity  in  New  York,  in 
the  United  States  of  America,  one  quarter  of  said  residue 
and  remainder. 

"To  pay  to  the  Catholic  Mission  in  Honolulu  in  the 
Hawaiian  Islands,  one  quarter  of  said  residue. 

"And  any  money  still  remaining  in  his  hands,  I  direct 
my  said  trustee  to  pay  to  said  (such)  Catholic  Charity  in 
England  as  shall  seem  in  his  judgment  to  be  most  like  the 
said  'Homeless  Child'  Charity  in  the  said  City  of  New 
York." 

The  agreed  facts  are  that  the  testator  died  on  September 
8,  1897 ;  that  the  will  was  duly  probated ;  that  the  present 
trustee  was  appointed  upon  the  resignation  of  the  trustee 
named  in  the  will ;  that  Mrs.  Williamson  is  the  daughter  of 
the  testator  and  the  only  child  who  has  survived  him ;  that 
she  has  attained  the  age  of  twenty-one  years;  that  Ellen 
Tree  Williamson  is  the  only  child  of  Mrs.  Williamson  and 
is  of  the  age  of  four  years;  that  the  wife  and  sister-in-law 
of  the  testator,  named  in  the  will,  are  both  dead ;  and  that 
the  trustee  has  in  his  hands  net  income  which  has  accrued 
since  Mrs.  Williamson  attained  the  age  of  twenty-one  years 
(and,  we  understand,  since  the  death  of  the  widow)  in  the 
sum  of  $487.02,  which,  because  of  his  uncertainty  as  to  the 
proper  disposition  to  be  made  thereof,  he  has  refused  to  pay 
over  to  Mrs.  Williamson.  The  question  is  whether  Mrs. 
Williamson,  who  has  attained  the  age  mentioned,  the  wife 
and  sister-in-law  of  the  testator  having  died,  is  entitled  to 
receive  the  income  accruing  to  the  estate. 

The  trustee  stands  impartial  in  the  controversy,  but  his 
counsel,  with  a  view  to  assist  the  court  in  arriving  at  a  cor- 
rect conclusion,  have  argued  that  upon  a  careful  exami- 
nation of  the  will  it  will  be  found  that  the  testator^s  child 
(Mrs.  Williamson)  was  given  the  income  (except  that 
given  to  the  sister-in-law)  from  the  time  of  her  reaching 
the  age  of  twenty-one,  after  her  mother's  death,  during  her 
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life-time,  by  necessary  implication.  This  contention  has 
in  its  favor  the  principle  that  an  ambiguous  will  should  not 
be  construed  so  as  to  take  property  from  an  heir  unless 
the  intent  of  the  testator  to  do  so  be  clear.  But  a  gift  by 
implication  can  arise  only  upon  the  language  of  the  will 
and  where  it  is  such  that  an  intention  contrary  to  the  impli- 
cation cannot  reasonably  be  found.  Chater  v.  Carter,  22 
Haw.  34,  49;  O'Hearn  v.  O'Heam,  114  Wis.  428;  Myrick 
V.  Williamson,  67  So.  (Ala.)  273.  A  devise  of  property  to 
A  upon  the  death  of  B  is  a  common  illustration.  There,  by 
necessary  implication  from  the  language  of  the  will,  B  will 
be  held  to  have  been  given  a  life  estate  in  the  property. 
But  there  is  not  an  equivalent  expression  in  the  will  in 
hand  with  reference  to  the  income  of  the  estate.  Nor  was 
the  daughter  given  any  part  of  the  principal.  We  do  not 
find  in  this  will  any  language  whatever  from  which  a  gift 
of  the  income  to  the  daughter  during  her  life  may  be 
implied. 

Counsel  for  Mr.  Williamson,  as  father  and  natural 
guardian  of  the  testator's  grandchild,  contends  that  the 
will  contains  no  language  to  support  an  implied  gift  of  the 
income  to  the  daughter,  that  the  presumption  against  par- 
tial intestacy  applies,  and  that,  therefore,  it  must  be  held 
that  the  income  would  necessarily  accumulate  and  upon 
the  daughter's  death  go  to  the  grandchild  or  other  bene- 
ficiary according  to  the  terms  of  the  will.  The  presump- 
tion against  partial  intestacy,  strictly  speaking,  does  not 
enter  into  this  case  since  the  legal  title  to  the  entire  estate 
passed  to  the  trustee.  As  against  the  claim  of  the  grand- 
child the  point  is  whether  there  was  a  resulting  trust  as  to 
the  income  in  question  to  Mrs.  Williamson  as  the  sole  heir 
of  her  father.  One  weakness  in  the  position  taken  on  behalf 
of  the  grandchild  lies  in  the  fact  that  the  will  contains  no 
express  provision  for  or  reference  to  an  accumulation  of 
the  income,  and  the  gift  to  grandchildren  was  of  "the 
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property,"  with  direction  to  the  trustee  that  if  they  should 
be  under  age  at  the  time  of  the  death  of  their  mother  to 
use  the  income  for  their  maintenance  and  support  while 
minor.  This  is  a  highly  important  factor  in  view  of  the 
evidence,  prominent  in  the  will,  of  the  differentiation 
existing  in  the  mind  of  the  testator  between  the  corpus  of 
the  estate  which  he  possessed  and  the  income  which  was  to 
accrue  from  it  after  his  death.  And  it  would  be  difficult 
indeed  to  attribute  to  a  testator  an  intention  to  have  income 
accumulate  for  grandchildren  while  a  daughter  lived  for 
whom  he  had  made  no  provision  beyond  that  of  maintenance 
and  education  until  she  attained  the  age  of  twenty-one 
years.  Furthermore,  the  testator's  daughter  might  not  have 
married,  or  marrying,  might  not  have  had  a  child ;  and  the 
right  of  a  grandchild,  niece,  or  either  of  the  charities  to  take 
the  principal  of  the  estate  was  made  contingent,  as  to  a 
grandchild,  upon  its  surviving  its  mother,  and  as  to  any 
niece  and  the  charities,  upon  the  absence  of  a  surviving 
grandchild.  We  regard  all  this  as  sufficient  to  overcome  the 
idea  that  the  income  would  naturally  follow  the  corpus  of 
the  estate  as  an  incident  thereto.  The  residuary  provisions 
do  not  require  the  construction  contended  for  by  counsel. 
The  last  clause  covering  "any  money  still  remaining"  was 
intended  presumably  to  provide  for  a  possible  lapse  as  to  any 
of  the  bequests  made  in  the  fifth  paragraph.  We  are  unable 
to  sustain  the  claim  advanced  on  behalf  of  the  grandchild. 

There  is  no  contention,  and  it  is  evident  that  none 
could  be  successfully  made,  that  the  trustee  took  any 
beneficial  interest  in  the  property  or  the  income. 

It  inevitably  follows  from  this  situation  that  there  is 
a  resulting  trust  in  favor  of  the  heir.  By  his  will  the  testa- 
tor gave  all  his  property  to  the  trustee  (with  power  to  sell 
the  land  in  California)  to  hold  the  same  until  the  death 
respectively  of  his  wife,  sister-in-law  and  daughter,  and. 
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unless  there  were  minor  grandchildren,  in  which  event  to 
continue  to  hold  until  they  should  become  of  age,  to 
then  dispose  of  it  according  to  the  directions.  In  the  mean- 
time, the  accruing  income,  which  the  testator  had  in  mind 
as  distinct  from  the  principal  and  subject  to  separate  treat- 
ment, the  trustee  was  to  pay  over  to  the  widow  so  long  as 
she  lived,  and  upon  her  death  to  pay  five  hundred  dollars 
a  year  to  the  sister-in-law,  and  if  his  daughter  had  not 
reached  the  age  of  twenty-one,  to  maintain  and  educate  her 
out  of  it  until  she  should  arrive  at  that  age.  Then  no 
further  mention  is  made  of  the  income  until  the  possible 
contingency  is  reached  of  the  daughter  dying  leaving  minor 
children,  in  which  event' it  is  to  be  used  for  the  mainten- 
ance and  support  of  such  minors.  Though  we  have  found 
no  adjudicated  case  involving  analogous  facts,  the  prin- 
ciple is  clearly  applicable  here  that  where  property  is 
devised  or  bequeathed  in  trust  and  the  whole  beneficial 
interest  is  not  disposed  of  there  is  a  resulting  trust  with 
respect  to  the  portion  undisposed  of.  15  A.  &  E.  Enc.  Law 
(2nd  ed.)  1130;  3  Pom.  Eq.  Jur.  (3rd  ed.)  Sec.  1034; 
Sears  v.  Hardy,  120  Mass.  524,  541 ;  Skellenger  v.  Skellen- 
ger,  32  N.  J.  E.  659 ;  Longley  v.  Longley,  L.  R.  13  Eq.  133 ; 
Davidson  v.  Foley,  2  Bro.  C.  C.  203.  We  hold  that  under 
the  events  which  have  happened  there  is  undisposed  of 
income  to  which  Mrs.  Williamson,  as  the  sole  heir  of  her 
father,  is  entitled  by  way  of  the  resulting  trust. 

Judgment  may  be  entered  in  her  favor  against  the 
trustee  for  the  sum  of  $487.02. 

Frear,  Prosser,  Anderson  &  Marx  for  the  trustee. 

Holmes  &  Olson  for  Ada  T.  R.  Williamson. 

Lindsay  &  Lymer  for  Ellen  T.  Williamson,  a  minor. 

DISSENTING  OPINION   OP   QUARLES,   J. 

I  concur  in  the  conclusion  of  the  majority  that  there 
is  no  implied  gift  of  the  income  (accruing  subsequent  tq 
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the  death  of  the  widow  and  sister-in-law  of  the  testator) 
to  the  daughter,  Mrs.  Williamson.  I  also  concur  in  the 
conclusion  that  there  is  no  intestacy  as  to  such  income. 

I  am  unable  to  concur  in  the  conclusion  that  the  bene- 
ficial interest  in  the  trust  property,  including  income,  is 
not  fully  disposed  of  by  the  will,  for  which  reason  a  result- 
ing trust  arises  in  favor  of  Mrs.  Williamson,  the  daughter, 
as  to  such  income.  In  my  opinion  the  testator  intended 
to  conserve  the  trust  property,  the  corpus  as  well  as  the 
income,  and  for  that  purpose  provided  that  after  the  death 
of  his  wife  that  only  so  much  of  such  income  as  might  be 
necessary  should  be  used  to  support,  maintain  and  educate 
his  daughter,  Mrs.  Williamson,  until  she  should  attain  the 
age  of  twenty-one  years,  excluding  the  idea  that  she  should 
further  participate  in  such  income.  The  fourth  paragraph 
of  the  will  shows  that  the  testator  intended  that  the  trust 
property,  including  the  income,  should  be  held  until  the 
death  of  his  daughter  and  then  distributed  to  her  children 
surviving  her  if  they  then  be  of  age,  but  if  not  adult  they 
should  be  supported  and  maintained  out  of  the  income 
until  of  age  when  the  property  (corpus  and  income)  should 
be  distributed  among  them.  In  my  opinion,  both  by  oper- 
ation of  law  and  intent  of  the  testator,  found  in  the  will, 
such  portions  of  the  income  as  are  not  specifically  directed 
to  be  otherwise  applied  follow  the  corpus  of  the  trust 
property  and  were  intended  by  the  testator  to  be  finally 
disposed  of  with  the  corpus  of  such  property. 
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J.  P.  LOONEY  AND  R.  W.  SHINGLE  v.  TRENT  TRUST 
COMPANY,  LIMITED,  AS  EXECUTOR  OF  THE 
WILL  AND  ESTATE  OF  E.  C.  RHODES,  DE- 
CEASED. 

No.  918. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  W.  L.  Whitney,  Judge. 

Aroued  March  23,  1916.  Decided  March  27,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Specific  Performance — suit  against   executor — parties. 

Under  Chap.  159,  R.  L.,  where  a  testator,  during  his  lifetime, 
sold  to  plaintiff  certain  real  estate  and  received  the  full  purchase 
price  thereof  and  executed  a  written  agreement  wherein  he  prom- 
ised to  make,  execute  and  deliver  to  the  plaintiff  a  deed  for  such 
real  estate,  but  died  before  doing  so,  a  suit  may  be  maintained  for 
specific  performance  of  such  written  contract  against  the  executor 
of  testator's  estate  without  joining  the  heirs  or  devisees  of  the 
testator. 

opinion  op  the  court  by  QUARLES.  J. 

The  plaintiffs,  J.  P.  Looney  and  R.  W.  Shingle,  filed 
their  bill  of  complaint  against  the  defendant,  Trent  Trust 
Company,  Limited,  as  executor  of  the  will  and  estate  of 
E.  C.  Rhodes,  deceased,  to  obtain  a  decree  of  specific  per- 
formance. The  facts  alleged,  briefly  stated,  are  as  follows: 
The  testator  died  in  California  February  14,  1915,  leaving 
an  estate  in  the  Territory  of  Hawaii.  The  defendant, 
Trent  Trust  Company,  Limited,  duly  qualified  on  August 
30,  1915,  as  executor  of  the  last  will  and  testament  of  the 
said  testator  before  a  circuit  judge  of  the  first  circuit  and 
ever  since  has  been  such  executor  and  acting  as  such.  The 
testator,  in  November,  1914,  sold  to  the  plaintiff  Looney 
lot  9,  Alewa  Heights,  in  Honolulu,  Territory  of  Hawaii,  for 
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the  sum  of  $236  cash  then  paid,  delivered  to  the  said  plain- 
tiff the  said  lot  9  and  also  a  writing  in  words  and  figures 
as  follows:  "No.  627  Beretania  Street,  Honolulu,  T.  H. 
Received  of  J.  P.  Looney  Fifteen  ($15.00)  Dollars  the 
same  to  be  used  by  me  paying  expenses  of  making  and 
executing  a  deed  to  lot  No.  9  Alewa  Heights,  Honolulu, 
Oahu,  Territory  of  Hawaii.  I  agree  to  make  and  execute 
this  deed  as  soon  as  I  arrive  home  in  California  (on 
or  about  December  1st,  1914).  The  purchase  price  of 
said  Lot  No.  9,  Alewa  Heights,  has  all  been  paid  to 
me  by  J.  P.  Looney,  and  I  acknowledge  the  receipt  of 
the  same.  It  is  agreed  that  I  shall  deed  the  lot  to  R.  W. 
Shingle  to  be  held  as  security  for  money  loaned  for  the 
purchase  price  of  said  lot.  E.  C.  Rhodes."  The  said  pur- 
chase price,  borrowed  by  the  plaintiff  Looney  from  the 
plaintiff  Shingle,  was  fully  repaid  to  the  plaintiff  Shingle 
by  the  plaintiff  Looney.  The  plaintiff  Looney  has  at  all 
times  been  in  possession  of  the  said  lot  9  since  he  pur- 
chased the  same  as  aforesaid  and  has  made  valuable 
improvements  thereon,  paid  all  taxes  and  assessments 
against  said  lot,  and  has  performed  all  the  stipulations  of 
the  said  contract  of  sale  to  be  by  him  performed.  The 
testator  died  without  having  made  a  deed  conveying  the 
said  lot  to  the  plaintiffs  or  either  of  them.  The  plaintiff 
Looney,  on  December  22,  1915,  at  Honolulu,  presented  his 
claim  in  writing,  under  oath,  to  the  defendant  and 
demanded  the  execution  by  defendant,  as  executor  afore- 
said, of  a  deed  to  him  of  said  lot  9,  but  the  defendant 
failed  and  refused  to  make  such  deed  and  still  fails  and 
refuses  to  make  such  deed.  Plaintiffs  pray  that  plaintiff 
Looney  be  decreed  to  be  the  owner  of  the  said  lot  and 
entitled  to  a  specific  performance  of  the  said  contract  and 
that  the  defendant,  as  such  executor,  be  ordered,  directed 
and  decreed  to  make  and  deliver  a  good  and  sufficient  deed 
conveying  such  lot  9  to  the  plaintiff  Looney  and  for  general 
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equitable  relief.  To  the  said  bill  of  complaint  the  defend- 
ant filed  its  demurrer  upon  the  ground  that  the  said 
defendant  is  not  a  necessary  or  proper  party  to  the  suit, 
and  upon  the  further  ground  of  nonjoinder  of  parties 
defendant  in  that  the  heirs  and  devisees  of  the  testator 
are  not  joined  as  defendants.  The  demurrer  was  overruled 
and  the  defendant  answered  admitting  many  of  the 
allegations  of  the  bill  and  alleging  want  of  knowledge  as 
to  the  truth  of  other  facts  alleged.  The  cause  was  heard 
and  the  circuit  judge,  sitting  at  chambers  in  equity,  found 
the  allegations  of  the  bill  to  be  true  and  decreed  that  the 
defendant,  as  executor  of  the  last  will  and  testament  of 
the  testator,  execute  and  deliver,  pursuant  to  the  said 
written  agreement  of  sale,  to  the  plaintiff  Looney  a  good 
and  suflScient  deed  conveying  to  said  plaintiff  Looney  aU 
the  right,  title  and  interest  which  the  said  testator  had 
in  said  lot  9  at  the  time  of  making  the  said  agreement,  with 
cost  of  suit.  From  said  decree  the  defendant  has  appealed. 
The  only  matters  argued  before  us,  either  in  the  briefs  of 
counsel  or  orally,  are,  whether  the  plaintiffs  can  maintain 
this  suit  and  obtain  the  relief  prayed  and  decreed  against 
the  defendant  as  executor,  or  whether  they  should  join  the 
heirs  and  devisees  of  the  testator  as  defendants.  At  com- 
mon law  the  realty  descended  to  the  heirs  (unless  devised, 
when  it  passed  to  the  devisees)  subject  to  payment  of  the 
debts  of  the  deceased  ancestor  or  testator  in  case  the 
personalty  was  insufficient,  and  that  is  the  rule  here  unless 
changed  by  statute.  In  chapter  159  of  the  Revised  Laws, 
under  the  head  of  "Specific  Performance,"  we  find  the 
following  sections: 

"Sec.  2834.  Against  heirs,  executors,  etc.,  within  one 
year.  When  any  person,  who  is  bound  by  a  contract  in 
writing  to  convey  any  real  estate,  shall  die  before  making 
the  conveyance,  the  other  party  may  have  a  bill  in  equity 
before  a  circuit  judge,  to  enforce  a  specific  performance  of 
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the  contract  by  the  heirs,  devisees,  or  by  the  executor  or 
administrator  of  the  deceased  party,  such  bill  to  be  filed 
within  one  year  after  the  grant  of  administration." 

"Sec.  2835.  Decree  in  such  case.  The  judge  shall  hear 
and  decide  every  such  case,  according  to  the  proceedings  in 
chancery,  and  shall  make  such  decree  therein  as  justice  and 
equity  may  require." 

"Sec.  2836.  Deed  by  whom.  If  it  shall  appear  that  the 
plaintiff  is  entitled  to  have  a  deed  of  conveyance,  the  judge 
may  authorize  and  require  the  executor  or  administrator  of 
the  deceased  party,  to  convey  the  estate  in  like  manner  as 
the  deceased  person  might  and  ought  to  have  done,  if 
living;  and  if  his  heirs  or  devisees,  or  any  of  them,  are 
within  the  Territory  and  competent  to  act,  the  judge  may 
direct  them  or  any  of  them,  instead  of  the  executor  or 
administrator,  to  convey  the  estate  in  the  manner  before 
mentioned,  or  to  join  with  the  executor  or  administrator 
in  such  conveyance." 

"Sec.  2837.  Deed,  effect  of.  Every  conveyance  made  in 
pursuance  of  such  decree,  shall  be  effectual  to  pass  the 
estate  contracted  for,  as  fully  as  if  made  by  the  contractor 
himself." 

These  statutes  were  intended  to  change  the  common 

law  rule  in  cases  like  the  one  at  bar  where  the  deceased  had 

during  his  lifetime  sold  real  property  but  had  failed  to 

make  a  conveyance  thereof  agreed  by  him  to  be  made.  The 

statute  authorizes  the  suit  against  the  executor  or  against 

the  heirs  or  devisees,  as  the  case  may  be,  at  the  option  of 

the  plaintiff,  regardless  of  the  extent  of  the  indebtedness, 

or  whether  or  not  the  personal  property  left  is  sufficient 

to  satisfy  such  debts,  hence  there  is  no  non-joinder  of 

parties  defendant  and  the  defendant  is  a  proper  partj*^ 

defendant.     The  plaintiff  had  bought  the  premises,  fully 

paid  for  the  same,  received  possession  from  the  testator, 

made  valuable  improvements  upon  the  lot  in  question, 

and,  under  the  written  agreement,  was  entitled  to  a  deed 

from   the   testator  while   living,   and   after  his  death   is 

entitled  to  a  deed  pursuant  to  the  said  written  agreement 


212  MARCH,  1916. 

Opinion  of  the  Court. 

either  from  the  defendant,  as  executor,  or  from  the  heirs 
and  devisees,  if  any  there  be,  at  his  option.  The  demurrer 
was  properly  overruled. 

Counsel  for  appellant — defendant — ^have  failed  to  comply 
with  the  requirements  of  Rule  3  of  this  court  as  amended 
October  4,  1915  (22  Haw.  795),  which  requires  that  the 
appellant's  brief  contain,  among  other  things,  "a  specifica- 
tion of  the  exceptions  or  assigned  errors  which  are  relied 
upon."  This  rule  was  intended  to  apply  to  all  cases, 
especially  appeals  in  equity  suits  like  the  one  under  con- 
sideration. It  frequently  happens  that  a  cause  comes  into 
this  court  on  numerous  exceptions,  many  of  which  are 
not  discussed  in  the  brief  or  argument  or  expressly  aban- 
doned. In  cases  of  writ  of  error  some  of  the  errors  assigned 
are  frequently  abandoned  or  ignored  by  counsel  for  the 
appellant  in  arguing  the  cause.  It  therefore  becomes  of 
importance  to  the  court  and  opposing  counsel  for  the 
appellant  in  the  opening  brief  to  specify  the  errors  upon 
which  he  relies  and  seeks  a  reversal.  This  rule  was 
adopted  for  the  purpose  of  assisting  counsel  in  presenting, 
and  the  court  in  considering,  only  such  errors  as  are  of 
sufficient  importance  to  be  argued.  The  object  of  the  rule 
is  to  eliminate  exceptions  taken  and  errors  assigned  hastily 
and  without  consideration,  as  frequently  happens,  and 
especially  for  the  purpose  of  avoiding  the  necessity  of  the 
court  in  app>eals  in  equity  cases  from  having  to  search 
through  the  record  for  errors  relied  on  by  the  appellant. 
No  specifications  of  error  are  contained  in  the  brief  for  the 
appellant,  but  only  one  question  of  law  being  involved,  and 
this  question  having  been  argued  by  respective  counsel 
without  objection  to  the  absence  of  a  specification  of  errors 
in  appellant's  brief,  we  concluded  to  pass  upon  the  merits 
of  the  question  involved.  We  do  not  desire  to  be  under- 
stood as  establishing  a  precedent  in  this  case  to  be  followed 
hereafter,  and  desire  counsel  to  understand  that  the  said 
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rule  must  be  substantially  complied  with  in  all  cases. 

The  decree  is  affirmed  with  costs  to  the  plaintiffs 
appellees. 

/.  T,  DeBolt  for  plaintiflfs. 

C.  S.  Franklin  {Thompson,  Milverton  &  Cathcart  on  the 
brief)  for  defendant. 


IN  THE  MATTER  OF  THE  ESTATE  OF  ALFRED  S. 

HARTWELL,  DECEASED. 

No.  908. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  W.  L.  Whitney,  Judge. 

Aboubd  Mabch  14,  1916.  Decided  March  28,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Words  and  Phrases — "cftiWren." 

The  general  construction  of  the  word  "children"  accords  with 
its  popular  signification,  namely,  as  designating  the  immediate 
offspring. 

Wills — devise  to  children  (U  a  claS9. 

A  testator  by  his  will  gave  his  residuary  estate  "in  equal 
shares  to  all  my  children  who  shall  be  living  at  my  decease." 
Held,  that  the  term  "children"  must  be  construed  in  its  proper 
sense  as  designating  the  immediate  offspring,  and  this  con- 
struction is  unaffected  by  the  fact  that  at  the  time  of  the  making 
of  the  will,  and  at  his  death,  there  was  living  a  grandchild  of 
the  testator's,  the  son  of  a  deceased  daughter,  who  but  for  the 
will  would  have  been  entitled  as  an  heir  at  law  to  share  in  the 
estate  of  his  grandfather. 
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This  is  an  appeal  from  a  decree  of  distribution  made  by 
a  circuit  judge  of  the  first  circuit  sitting  at  chambers  in 
probate.  Alfred  S.  Hartwell,  a  resident  of  Honolulu,  and 
a  former  chief  justice  of  this  court,  died  on  the  30th  day  of 
August,  1912,  leaving  a  last  will  and  testament  dated  April 
22,  1912,  whereby,  after  devises  and  bequests  of  specific 
property  to  his  son  and  certain  of  his  daughters  by  name, 
he  gave  the  residue  of  his  property  "in  equal  shares  to  all 
my  children  who  shall  be  living  at  my  decease."  When  he 
made  his  will  he  had  seven  children,  six  daughters  and  a 
son,  all  of  whom  survived  him.  One  daughter,  Mrs.  Char- 
lotte Lee  Hartwell  Chater,  had  died  on  the  3d  day  of  Sep- 
tember, 1909,  leaving  the  app>ellant,  who  was  born  some 
three  or  four  days  before  his  mother's  death,  surviving. 
The  testator  knew  that  his  said  daughter  was  dead  and 
that  the  appellant  was  living  at  the  date  of  his  will. 

The  residue  of  the  testator's  estate  consists  of  personal 
property,  including  money,  amounting  to  about  $115,000 
in  value.  The  minor,  through  his  guardian,  appeared  and 
made  claim  to  a  distributive  one-eighth  share  of  such 
residuary  estate  on  the  ground  that  the  devise,  above 
quoted,  was  a  devise  to  issue  living  at  the  decease  of  the 
testator,  basing  the  claim  on  the  grounds  (1)  that  the  tes- 
tator so  understood  the  words  in  question;  (2)  that  any 
other  construction  would  cause  a  disherison  of  the  lawful 
heir  of  the  testator,  and  (3)  that  such  minor  grandchild 
would  otherwise  take  as  a  pretermitted  heir.  The  claim  of 
the  minor  was  rejected  by  the  court  below  and  a  decree 
entered  ordering  distribution  under  the  will  to  the  seven 
surviving  children  of  the  testator  of  the  entire  residue  of 
the  estate,  excluding  the  appellant  from  such  distribution. 
From  this  decree  the  appeal  was  taken  by  the  minor. 

The  third  ground,  above  stated,  that  the  minor  would 
take    as    a    pretermitted    heir    in    the    event    the    word 
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"children,"  as  used  in  the  will,  is  construed  to  mean  other 
than  "issue,"  is  not  urged  in  this  court  except  as  a  reason 
why  such  word  (children)  should  be  given  the  meaning 
contended  for  by  the  appellant.  It  may  be  well  here  to 
note  that  in  this  Territory  there  is  no  statute-  making  pro- 
vision for  children  or  the  issue  of  a  deceased  child  whose 
ancestors  have  by  their  wills  made  no  provision  for  them. 
Such  statutes  exist  in  many  States  (Stimson's  Amer.  Stat. 
Law,  Sec.  2842),  but,  as  was  said  in  Culp  v.  Culp,  142  Ind. 
159,  163,  in  this  jurisdiction  "it  is  a  privilege  of  an  ancestor 
to  make  such  inequality  of  division  among  his  children  as 
he  may  desire,  and  if  he  so  desires  it,  he  may  leave  a  child 
without  an  interest  in  his  estate.  The  child,  unlike  the 
wife,  has  no  such  legal  interest  in  the  father's  estate  that 
it  can  be  enforced  regardless  of  testamentary  provision." 
Now  as  to  the  meaning  of  the  word  "children." 

"The  technical  legal  import  of  the  word  'children' 
accords  with  its  ordinary  and  popular  signification.  It 
does  not  denote  grandchildren;  and,  though  some  times 
used  with  that  purpose  and  effect,  there  is  no  warrant  for 
thus  enlarging  its  meaning  in  construing  a  will,  unless 
indispensably  necessary  to  effectuate  the  obvious  intent 
of  the  testator.  It  may  be  regarded  as  well  settled  that 
such  enlarged  or  extended  import  of  the  word  'children,' 
when  used  as  descriptive  of  persons  to  take  under  a  will, 
is  only  permissible  in  two  cases.  First,  from  necessity, 
where  the  will  would  be  otherwise  inoperative,  and  second, 
where  the  testator  has  shown  by  other  words  that  he  did 
not  use  the  word  in  its  ordinary  and  proper  meaning,  but 
in  a  more  extended  sense.  About  this  rule  of  construction 
there  seems  to  be  no  conflict  in  the  authorities.  (Roper  on 
Legacies,  vol.  1,  69;  Jarman  on  Wills,  volume  2,  51-2; 
Phillips  V.  Beall,  9  Dana,  2;  Yeates  v.  Gill,  9  B.  Mon.,  204; 
12  B.  Mon.,  115.)"  Churchill  v.  Churchill,  59  Ky.  (2  Met.) 
466,  469. 

In  addition  to  the  authorities  cited  in  the  case  last 
referred  to  we  might  add  the  following:  Adams  et  al  v. 
Law,  17  How.  (U.  S.)  419,  421,  15  L.  Ed.  149;  2  Words  & 
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Phrases,  p.  1128;  2  Jarman  on  Wills,  pp.  '147,  ♦148;  2 
UnderhiU  on  the  Law  of  Wills,  §548,  pp.  714,715;  2 
Williams  on  Executors,  1182,  1183;  Hopson's  ExW  v.  Com- 
monwealth for  use  of  Shipp,  etc.,  70  Ky.  644,  647;  Pimel  v. 
Betjemann,  183  N.  Y.  194,  200,  201. 

Quoting  from  the  brief  of  counsel  for  the  children  "It  is 
obvious  that  neither  of  the  two  established  exceptions 
applies  to  the  present  case.  The  testator  left  seven  children 
of  the  first  generation  surviving  him,  so  that  the  will  is 
operative  without  extending  the  term.  Nor  is  there  any- 
thing in  the  will  which  indicates  the  intention  of  the  tes- 
tator to  include  grandchildren  under  the  term  'children.' 
The  will  is  peculiarly  free  from  words  and  phrases  on 
which  such  an  argument  could  be  built  up." 

Counsel  for  appellant  concede  the  correctness  of  the 
rule  that  the  general  construction  of  the  word  "children" 
accords  with  its  popular  signification,  namely,  as  designat- 
ing the  immediate  offspring,  but  contend  (1)  that  where, 
as  here,  a  grandchild  and  heir  will  be  disinherited  if  the 
word  is  given  its  ordinary  and  usual  signification,  "the 
equity  of  the  case,  the  reason  of  the  thing,  demands  that 
the  word  'children'  in  this  will  should  stand  for  a  grand- 
child, child  of  a  deceased  child,  as  well  as  for  the  immediate 
issue,"  and  (2)  that  the  testator  so  understood  the  use  of 
the  words  in  question  and  gave  this  construction  to  them, 
where,  as  here,  the  equity  of  the  case  demanded  it,  in  an 
opinion  rendered  by  him  as  a  judge  of  this  court  shortly 
before  his  death.  We  cannot  sustain  the  contention  of 
counsel  that  "the  equity  of  the  case"  demands  that  the 
word  "children,"  as  used  in  this  will,  should  be  construed 
to  include  a  grandchild,  the  issue  of  a  deceased  child,  on 
the  theory  that  otherwise  one  who  was  an  heir  at  law  of 
the  testator  at  the  time  the  will  was  written  will  be  disin- 
herited. The  only  inequity  suggested  is  that  the  appellant 
did  not  get  the  share  of  his  grandfather's  estate  which  he 
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would  otherwise,  as  an  heir  at  law,  have  been  entitled  to 
had  the  grandfather  died  intestate.  The  facts  in  the  case 
of  Hunt's  Estate,  133  Pa.  St.,  260,  are  almost  on  all-fours 
with  those  in  the  case  at  bar,  except  that  in  that  case  the 
minor,  a  grandchild  of  the  testator,  by  the  aid  of  certain 
explanatory  notes  endorsed  on  the  margin  of  the  will  and 
codicil  by  the  testator,  was  able  to  make  a  much  stronger 
showing  of  the  testator's  probable  intent  to  so  include  the 
grandchild  than  has  appellant  here.  But  the  supreme  court 
of  Pennsylvania,  reversing  the  decision  of  the  lower  court, 
held  that  the  grandchild  was  not  included  in  the  term 
''children"  as  used  in  the  codicil,  and  that  she  had  no  inter- 
est in  the  estate  of  her  grandfather,  the  testator.  In  that 
case,  as  in  the  one  at  bar,  counsel  for  the  grandchild  claimed 
that  their  client,  being  an  heir,  nothing  but  words  of 
express  exclusion  could  take  away  her  right  (p.  269).  The 
court,  in  language  which  is  peculiarly  applicable  to  the 
facts  in  the  case  at  bar,  on  page  273  said : 

"The  grandchild  is  nowhere  named  in  the  will.  She  is 
not  a  legatee  by  name,  nor  is  she  even  spoken  of  or 
referred  to  as  his  grandchild,  or,  specifically,  as  a  legatee 
of  anything.  ♦  ♦  ♦  Under  the  will  the  grandchild  could 
come  in,  not  because  she  was  named  as  a  legatee,  but 
because  she  was  one  of  a  class  to  the  whole  of  whom  the 
residue  was  given.  ♦  ♦  ♦  The  grandchild  *  *  *  is  not  a 
member  of  the  class  named  in  the  codicil;  and  to  let  her 
in  under  the  codicil  would  be  to  destroy  the  whole  scheme 
of  distribution  as  established  by  the  codicil." 

We  think  other  language  would  have  been  used  if  the 
testator  had  intended  that  this  child  of  his  deceased  child 
should  share  in  the  residuary  estate  disposed  of  by  the  will 
and  that  had  he  intended  appellant  should  take  he  would 
have  specifically  bequeathed  to  him  the  share  which  would 
have  gone  to  his  deceased  mother,  if  alive. 

It  is  not  disputed  by  appellant  that  a  testator  may  disin- 
herit one  who  but  for  the  will  would  be  entitled  to  share  in 
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the  estate  (1  Bl.  449;  Gulp  v.  Gulp,  142  Ind.  163),  but  in 

support  of  his  contention  that  the  word  "children,"  as  used 

in  the  will  before  us,  must  be  construed  to  include  this 

grandchild  it  is  argued  that  heirs  are  favored  in  the  law 

and  cannot  be  disinherited  by  any  dubious  or  ambiguous 

words.    This  rule  is  well  settled  and  is  laid  down  in  many 

adjudicated  cases.    We  find  it  concisely  and  clearly  stated 

in  30  A.  &  E.  Enc.  Law,  2d  ed.,  668,  as  follows: 

"Where  any  ambiguity  exists  in  a  will,  it  is  a  well  estab- 
lished rule  of  construction  that  the  law  favors  the  heir 
in  preference  to  one  not  so  nearly  related  by  blood  or  not 
related  at  all.  Thus,  heirs  at  law  are  not  to  be  disinherited 
by  conjecture  but  only  by  express  words  or  by  necessary 
implication.  Mere  negative  words  will  not  suffice,  but 
there  must  be  an  actual  disposition  of  the  estate  to  some 
other  person." 

In  our  opinion,  however,  no  ambiguity  exists  in  the  will 

of  the  testator  here,  and  in  the  view  we  take  there  has  been 

an  actual  disposition  of  the  estate  to  other  persons,  who  are 

more  nearly  related  by  blood  than  is  appellant.    Testator 

had  the  right  to  leave  appellant  unprovided  for  in  his  will, 

without  reason.  We  are  not  called  upon  to  conjecture  why 
he  adopted  that  course.  He  did  not  make  appellant  a  lega- 
tee, nor  did  he  make  a  bequest  to  his  mother.  He  may  have 
given  appellant's  mother  in  her  lifetime  what  he  intended 
for  her  share.  Be  this,  however,  as  it  may,  he  has  left 
appellant  unprovided  for  by  his  will  and  we  cannot 
amend  it. 

In  support  of  his  contention  that  the  testator  under- 
stood the  use  of  the  word  "children"  to  include  issue,  the 
child  of  a  deceased  child,  counsel  for  appellant  devote  a 
considerable  portion  of  their  brief  to  a  discussion  of  early 
Hawaiian  statutes  concerning  the  descent  and  distribution 
of  property,  and  decisions  under  those  statutes;  and  rely 
most  strongly  on  the  recent  case  of  Kahananui  v.  MaunakeOf 
20  Haw.  114,  where  this  court,  in  an  opinion  written  by  the 
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testator  while  a  member  of  the  court,  in  construing  a 
statute,  held  that  the  word  "children,"  as  there  used, 
included  "grandchildren."  This  decision,  in  our  opinion, 
is  of  no  value  in  ascertaining  the  intent  of  the  testator  as 
to  the  meaning  of  the  word  "children"  as  used  in  his  will. 
It  is  only  entitled  to  weight  as  a  judicial  precedent,  laying 
down  what  we  conceive  to  be  sound  rules  of  construc- 
tion, and  the  fact  that  the  opinion  was  written  by  Judge 
Hartwell  entitles  it  to  no  more  consideration  in  the  case  at 
bar  than  if  the  opinion  had  been  written  by  another  mem- 
ber of  the  court,  of  which  the  testator  was  a  member,  and 
concurred  in  by  him.  A  careful  reading  of  the  case  con- 
vinces us  that  it  is  not  here  in  point,  and  analyzing  the 
reasoning  there  employed  and  the  authorities  cited,  we  are 
satisfied  that  Judge  Hartwell  had  in  mind,  and  was  fully 
cognizant  of,  the  rule  that  the  word  "children,"  when  used 
in  a  will,  in  its  primary  and  usual  signification,  means 
descendants  of  the  first  generation.  The  language  of  the 
statute  then  under  consideration  brought  it  fairly  within 
the  exceptions  hereinabove  adverted  to,  and  in  our  opinion 
the  views  expressed  in  the  Kahananui  case  detract  from, 
rather  than  add  to,  the  force  of  the  contentions  here 
advanced  by  appellant. 

There  is  nothing  in  the  language  of  this  will  nor  in 
the  circumstances  surrounding  the  parties  at  the  time  of 
its  making  that  would  justify  us  in  withdrawing  it  from 
the  operation  of  the  general  rule  as  to  the  meaning  of  the 
language  therein  used. 

The  decree  appealed  from  is  affirmed. 

Stanley  &  Wilder  for  the  executor  filed  no  brief. 

R.  B.  Anderson  (Frear,  Prosser,  Anderson  &  Marx  on 
the  brief)  for  the  claimants  under  the  will  other  than 
Charles  H.  Chater,  a  minor. 

Z).  L.  Withington  {Castle  &  Withington  on  the  brief) 
for  Charles  H.  Chater,  a  minor. 
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CHONG  YET  YOU  AND  CHEW  SAI,  ALIAS  SAM 

KEE  V.  CHARLES  H.  ROSE. 

No.  921. 

Exceptions  from  Cibcuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

SUMITTED   MaBCH   2i,   1916.  DECIDED   APBIL   3,   191G. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Statutes — conMtruction — reason   and   spirit — implication. 

In  case  of  Incompleteness  or  ambiguity  of  expression  the  rea* 
son  and  spirit  of  the  statute  should  be  considered.     That  which 
is  necessarily  or  plainly  implied  in  a  statute  is  as  much  a  part 
of  it  as  that  which  is  expiessed. 
Sales — fraudulent  conveyances — retention  of  possession  hy  vendor. 
Under  Sec.  3120,  R.  L.  1915,  a  sale  of  personal  property  is  void 
as  to  creditors  of  the  vendor  where  there  is  no  delivery  and 
change  of  possession  of  the  property,  and  the  evidence  of  the 
sale  is  not  recorded. 
Replevin — attached  property. 

It  is  a  good  defense  to  an  action  of  replevin  against  a  sheriff 
that  he  holds  the  property  by  virtue  of  a  valid  writ  of  attach- 
ment against  a  third  party  who  is  the  real  owner. 

OPINION  OP  THE  COURT  BY  ROBERTSON,  C.  J. 

This  is  an  action  of  replevin  in  which  the  defendant 
obtained  judgment  in  the  circuit  court,  jury  waived,  and 
is  brought  to  this  court  upon  the  plaintiffs'  exceptions  to  the 
decision  and  the  overruling  of  their  motion  for  a  new  trial. 
The  case  was  tried  upon  agreed  facts.  The  plaintiffs  pur- 
chased a  refrigerator  from  one  Fong  Lan  on  September  13, 
1915;  at  the  request  of  the  vendor,  acceded  to  by  the  vendee, 
the  refrigerator  was  to  remain  in  the  possession  of  the 
former  for  a  few  days;  a  bill  of  sale  was  executed  but  not 
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recorded;  and  on  September  14,  the  defendant,  as  sheriff 
of  Honolulu,  took  the  refrigerator  from  the  possession  of 
Fong  Lan  under  a  writ  of  attachment  issued  in  an  action  of 
assumpsit  brought  against  Fong  Lan  by  another,  the 
validity  of  which  writ  has  not  been  questioned.  The  plain- 
tiffs contend  that  the  decision  of  the  circuit  court  was  con- 
trary to  the  law  and  the  facts. 

Section  3120  of  the  Revised  Laws,  1915,  provides  that 
"Every  mortgage  or  other  conveyance  of  personal  property, 
not  accompanied  by  immediate  possession  and  followed  by 
an  actual  and  continued  change  of  possession  of  the  things 
mortgaged  or  conveyed,  shall  be  void  as  against  creditors 
of  the  mortgagor,  and  as  against  subsequent  purchasers  or 
mortgagees,  in  good  faith  and  for  a  valuable  consideration, 
unless  such  mortgage  or  other  conveyance  shall  be  recorded 
in  the  office  of  the  registrar  of  conveyances."  By  section 
2381  of  the  Revised  Laws  of  1905,  it  was  provided  that 
chattel  mortgages,  as  well  as  certain  other  instruments,  in 
order  to  bind  third  parties  to  their  detriment,  should  be 
recorded  in  the  office  of  the  registrar  of  conveyances.  (R.  li. 
1915,  Sec.  3119.)  Bills  of  sale  were  not  included.  In  1911 
the  legislature  amended  that  section  by  eliminating  refer- 
ence to  chattel  mortgages  and  enacted  a  new  section  which 
has  become  section  3120  of  the  laist  revision  as  above 
quoted.  (S.  L.  1911,  Chap.  20.)  The  evident  intent  of  the 
legislature  was  to  put  chattel  mortgages  and  bills  of  sale 
upon  the  same  footing  and  to  require  their  recordation 
unless  there  was  an  actual  and  continued  change  of  pos- 
session of  the  property  mortgaged  or  sold,  by  way  of  pro- 
tection against  fraud  upon  creditors  and  subsequent  mort- 
gagees of,  and  bona  fide  purchasers  from,  the  vendor  or 
mortgagor,  as  the  case  might  be.  Has  the  intention  been 
sufficiently  expressed?  The  statute  says  "shall  be  void 
against  creditors  of  the  mortgagor."  What  as  to  the 
creditors  of  the  vendor?    The  statute  also  says  "as  against 
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subsequent  purchasers  or  mortgagees"  without  mentioning 
from  or  of  whom.  Here,  by  necessary  implication  to  avoid 
absurdity  and  incongruity,  the  words  "from  or  of  the 
vendor  or  mortgagor"  are  to  be  implied.  And  we  think  by 
like  implication,  and  in  order  to  carry  out  the  manifest 
intent  of  the  legislature,  creditors  of  a  vendor  must  be  held 
to  be  equally  protected  with  creditors  of  a  mortgagor 
though  they  are  not  expressly  mentioned.  If  the  words  "of 
the  mortgagor"  did  not  appear  there  would  be  very  little 
difficulty,  and  we  think  the  presence  of  those  words  should 
not  change  the  construction.  Statutes  designed  to  protect 
creditors  against  fraud  are  liberally  construed.  20  Cyc. 
344.  The  intention  of  the  legislature  is  to  be  looked  for 
first  in  the  language  used  in  the  statute,*  and  unless  that 
language,  if  taken  literally,  would  lead  to  injustice,  incon- 
venience, repugnancy  or  absurdity,  it  will  be  given  its 
ordinary  meaning  and  usual  effect.  In  re  Inter-hland 
Steam  Nav.  Co.,  21  Haw.  6;  Lake  County  v.  Rollins,  130 
U.  S.  662,  670.  But  in  case  of  incompleteness  or  ambiguity 
of  expression  the  reason  and  spirit  of  the  statute  and  the 
cause  which  induced  the  legislature  to  enact  it  should  be 
considered  in  interpreting  it.  R.  L.  1915,  Sec.  12;  Shaw 
V.  Boyd,  19  Haw.  83.  And  in  this  connection  the  rule  is 
that  whatever  is  necessarily  or  plainly  implied  in  a  statute 
is  as  much  a  part  of  it  as  that  which  is  expressed.  36  Cyc. 
1112;  Telegraph  Co.  v.  Eyser,  19  Wall.  419,  427;  HUl  v. 
American  Surety  Co.,  200  U.  S.  197,  203 ;  Gilbert  v.  Crad- 
dock,  67  Kan.  346;  State  v.  Phelps,  144  Wis.  1,  8;  State  v. 
Blair,  235  Mo.  680,  697.  This  has  been  assumed  to  be  the 
rule  in  a  number  of  cases  in  this  jurisdiction.  In  the  case 
of  In  re  Lightjoot,  22  Haw.  293,  297,  this  court  said  "Stat- 
utory construction  permits  the  implication  of  words  appar- 
ently intended  for  the  purpose  of  upholding  and  giving 
force  to  the  legislative  will,  but  does  not  authorize  the 
interpolation    of    conditions    into    a    statute — additional 
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terms — ^not  found  in  the  statute  considered  as  a  whole." 
See  Territory  v.  Palai,  ante  p.  133.  There  is  a  difference 
between  drawing  plain  inferences  and  making  necessary 
implications,  based  on  the  context,  reason  and  spirit  of  an 
act,  on  the  one  hand,  and  supplying  material  omissions  and 
interpolating  additional  provisions,  on  the  other.  One  is 
permissible,  the  other  not. 

We  hold,  therefore,  that  though  as  between  the  parties 
to  the  transaction,  delivery  of  personal  property  is  not 
necessary  in  order  to  pass  title  upon  a  sale  of  the  property, 
yet  under  the  statute  a  sale  not  accompanied  with  delivery 
and  followed  by  a  continued  change  of  possession  of  the 
property  is  void  as  to  creditors  of  as  well  as  subsequent 
bona  fide  purchasers  from  the  vendor  unless  the  evidence 
of  the  sale  be  put  of  record.  See  Prather  v.  Parker,  24  la. 
26;  Smith  v.  Champney,  50  la.  174.  The  contention  of 
plaintiffs'  counsel  that  the  defendant  was  a  mere  tres- 
passer and  unable  to  justify  under  the  writ  is  based  on  the 
mistaken  view  that  the  refrigerator  belonged  to  the  plain- 
tiffs as  against  all  persons.  ''It  is  a  good  defense  to  an 
action  of  replevin  that  the  property  was  taken  by  the 
defendant  by  virtue  of  a  writ  of  attachment  in  his  hands 
as  sheriff  against  a  third  party  who  is  the  real  owner." 
Cobbey  on  Replevin,  Sec.  804.  The  cases  of  Wright  v. 
Brown,  11  Haw  401,  and  Lazarus  v.  Carter,  id.  541,  cited 
in  the  plaintiffs'  brief,  are  not  at  all  in  point  because, 
among  other  reasons,  they  were  decided  before  the  passage 
of  the  act  of  1911  above  referred  to. 

The  exceptions  are  overruled. 

/.  T.  DeBolt  for  plaintiffs. 
/.  Lightfoot  for  defendant. 
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IN  RE  HARRY  T.  MILLS. 

No.  130. 

Petition  for  Reinstatement. 

Arqubo  March  28,  1916.  Decided  April  6,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Attorney  and  Client — diaharment — reiMtatement. 

On  an  application  for  reinstatement  by  a  disbarred  attorney 
it  must  be  made  to  appear  that  the  applicant  has  accepted  and 
fully  acquiesced  in  the  Judgmient  of  disbarment,  and  where,  by 
the  applicant's  own  showing,  It  appears  that  he  has  not  fully 
acquiesced  in  such  Judgment,  his  petition  for  reinstatement  will 
be  denied. 

Per  curiam :  This  is  a  petition  of  Harry  T.  Mills  praying 
this  court  to  set  aside  its  judgment  of  disbarment  rendered 
against  him  at  its  October  term,  1905.  The  petition  sets 
forth  that  petitioner  was  admitted  as  a  member  of  the  bar 
of  this  court  on  the  16th  day  of  January,  1905;  that  on  or 
about  the  22d  day  of  June,  1906,  as  the  result  of  a  trial  upon 
certain  charges  which  had  been  theretofore  made  to  this 
court  against  petitioner  a  judgment  was  entered  in  and  by 
this  court  whereby  petitioner  was  disbarred  and  his  name 
stricken  from  the  roll  of  attorneys  and  counsellors  at  law  in 
the  courts  of  the  Territory  of  Hawaii.  As  grounds  why  he 
should  now  be  reinstated,  it  is  alleged  "That  during  nine 
years  last  past,  or  thereabouts,  this  petitioner  has  resided 
in  the  said  County  of  Honolulu  and  has  demeaned  himself 
as  a  lawabiding  and  respectable  citizen ;  that  petitioner  feels 
that  his  exclusion  from  the  bar  and  from  the  privileges 
appertaining  to  membership  thereof,  including  the  oppor- 
tunity to  earn  a  livelihood  in  the  practice  of  his  profession, 
during  almost  ten  years  last  past,  has  been  and  is  sufficient 
punishment  for  any  wrong  that  he  may  have  committed 
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and  in  respect  of  which  said  judgment  of  disbarment  was 
pronounced."  These  are  the  only  grounds  for  relief  set  forth 
in  his  petition.  In  support  of  his  petition,  endorsed  thereon 
and  attached  thereto,  he  has  filed  a  recommendation  signed 
by  a  majority  of  the  members  of  the  bar  of  this  court 
residing  in  the  first  judicical  circuit  and  by  the  three  judges 
of  the  circuit  court  of  the  first  judicial  circuit,  in  the 
following  language:  "We,  the  undersigned,  being  members 
of  the  bar  of  the  supreme  court  of  the  Territory  of  Hawaii, 
hereby  respectfully  reconmaend  that  the  forgoing  petition 
be  granted."  The  petition  of  Mr.  Mills,  as  well  as  the  recom- 
mendation of  the  bar,  so  numerously  signed,  deserve  and 
have  received  our  careful  consideration.  We  do  not  deem  it 
necessary  to  review  the  proceedings  in  the  action  for  disbar- 
ment. They  are  fully  stated  in  the  opinion  of  the  court 
In  re  Mills,  17  Haw.  564.  In  the  present  proceeding  the 
propriety  and  justice  of  the  judgment  of  disbarment  are  not 
questioned,  nor  for  that  matter,  are  they  admitted  by  the 
applicant,  the  petition  somewhat  evasively  stating  that  the 
punishment  he  has  undergone  "during  almost  ten  years  last 
past,  has  been  and  is  sufficient  punishment  for  any  wrong 
that  he  may  have  committed,  and  in  respect  of  which  said 
judgment  of  disbarment  was  pronounced."  In  passing  upon 
the  application  for  reinstatement  the  court  will  presume 
that  everything  stated  in  the  opinion  of  the  court  in 
the  disbarment  proceeding  was  justified  by  the  evidence 
{Danjorth  v.  Egan,  119  N.  W.  1021). 

As  to  the  correct  practice  in  the  matter  of  making  appli- 
cation for  reinstatement,  and  as  to  the  contents  of  the 
application,  whether  in  the  form  of  a  motion  or  a  petition, 
we  are  in  thorough  accord  with  the  views  expressed  by  the 
supreme  court  of  Ohio  In  re  Disbarment  of  Thatcher, 
83  Ohio  St.  246,  248,  where  the  following  appears : 

"Having  been  removed  from  the  bar  he  may,  in  accord- 
ance with  what  we  conceive  to  be  correct  practice,  file  a 
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written  motion  expressly  accepting  the  judgment  of  the 
court  as  to  ethical  requirements,  and  offering  such  reasons 
as  he  may  have  for  the  conclusion  that  his  reinstatement 
is  justified  by  the  considerations  upon  which  a  select  few 
of  the  masses  of  the  citizens  of  the  state  are  permitted  to 
enter  and  remain  at  the  bar  to  participate  in  the  high 
function  of  administering  justice." 

But  here,  however,  as  did  the  court  in  the  Thatcher  case, 
we  will  accept  the  petition  in  that  respect  as  sufficient. 

After  the  filing  of  the  petition  the  court  called  upon  Mr. 
Mills  to  make  a  statement  as  to  what  extent,  if  at  all,  he 
had  engaged  in  the  practice  of  law  since  the  entry  of  the 
judgment  of  disbarment.  From  the  statement  of  the 
applicant  it  appears  that  for  something  less  than  a  year 
after  the  entry  of  the  judgment  of  disbarment  he  resided 
in  Kona,  Hawaii,  and  did  not  engage  in  any  business  or 
occupation ;  that  for  approximately  nine  years  last  past  he 
has  been  conducting  a  collection  business  at  Honolulu  and 
taking  assignments  of  claims  to  himself,  upon  which,  in 
many  instances,  he  brought  suits  in  his  own  name  in  the 
various  courts  of  the  Territory.  In  these  actions  upon  such 
assigned  claims  petitioner  drew  the  pleadings,  appeared  in 
court  in  his  own  behalf,  examined  witnesses  and  had 
general  charge  of  the  cases  to  judgment  and  execution. 
Some  of  the  claims  upon  which  actions  were  instituted  as 
aforesaid  petitioner  purchased  outright;  others  he  took 
assignments  of  upon  the  payment  of  a  nominal  consider- 
ation, under  an  agreement  with  his  assignor  that  if  he 
recovered  the  money  from  the  debtor,  by  suit  or  other- 
wise, he  would  pay  a  stated  cash  sum  or  a  percentage  of 
the  amount  collected  to  the  assignor,  that  if  no  money  was 
collected  from  the  debtor  no  payment  was  to  be  made  to 
his  assignor  other  than  the  nominal  sum  paid  at  the  time 
of  the  assignment.  Petitioner  paid  all  the  costs  and 
expenses  of  suits  brought  by  him,  and  contends  that  he 
was  the  absolute  owner  of  all  the  claims  upon  which  he 


RE  MILLS,  23  Haw.  224.  227 

Opinion  of  the  Court 

brought  suit,  whether  acquired  by  absolute  purchase  or  in 
the  manner  last  above  described;  that  he  had  a  right  to 
appear  in  his  own  behalf  and  prosecute  all  of  these  claims 
and  tliat  such  appearance  on  his  part  was  not  in  dis- 
obedience of  the  judgment  of  disbarment  entered  against 
him.  In  support  of  this  position  petitioner  cites  the  case  of 
PhUbrook  v.  Superior  Court,  111  Cal.  31.  We  make  no 
question  of  petitioner's  right  to  appear  in  his  own  behalf 
and  prosecute  to  judgment  the  claims  purchased  by  him 
outright  in  good  jaith,  but  as  to  the  second  class  of  claims 
— those  that  were  assigned  to  petitioner  under  an  agree- 
ment back  that  he  would  undertake  the  collection  of  same 
and  if  successful  pay  to  the  assignor  a  stated  sum  or  an 
agreed  proportion  of  the  amount  collected — we  hold  the 
view  that  such  transactions  constituted  an  evasion  of  the 
judgment  of  disbarment  and  amounted  to  nothing  more 
nor  less  than  the  appearance  in  court  of  petitioner  as  an 
attorney  upon  a  contingent  fee.  We  think  this  view  is  in 
thorough  accord  with  the  holding  of  the  court  in  the 
PhUbrook  case  supra,  where,  on  page  35,  the  court  said: 
The  duty  of  the  trial  court  "is  not  alone  to  determine 
whether  or  not  the  transfer  is  such  as  will  protect  the 
defendant,  but  equally  to  determine  whether  the  transfer 
be  genuine  or  simulated  to  evade  the  judgment  of 
this  court."  See  also  Cobb  v.  Judge  of  Superior  Court, 
43  Mich.  289.  While  it  may  be  true  that  under  the 
assignment  petitioner  took  the  legal  title  to  the  claim 
and  could  prosecute  the  same  under  statutes  which 
exist  in  many  of  the  code  States  providing  that  actions 
shall  be  brought  by  the  real  party  in  interest,  there  can  be 
no  doubt  but  that  the  assignor  was  the  equitable  owner  of 
the  claim  or  at  least  a  portion  of  the  proceeds  that  might 
be  collected  thereunder.  This,  to  our  minds,  is  the  test  as 
to  whether  petitioner  was  the  owner  in  good  faith  of  this 
class  of  claims,  within  the  meaning  of  the  PhUbrook  case. 
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It  further  appeared  from  the  statement  of  petitioner, 
made  to  the  court,  that  he  would  be  unable  to  comply  with 
the  requirements  of  the  existing  supreme  court  rule  relative 
to  the  qualifications  for  admission  to  practice  as  an  original 
applicant.  Authorities  are  not  lacking  to  the  effect  that  a 
petition  for  reinstatement  should  not  only  set  forth  the 
facts  touching  the  proceedings  in  disbarment,  with  reasons 
why  the  petitioner  should  be  reinstated,  but  should  also  in 
all  respects  comply  with  the  rules  applicable  to  the  admis- 
sion of  candidates  to  practice  law  in  the  first  instance;  that 
the  status  of  a  disbarred  attorney  is  the  same  as  that  of 
one  who  has  never  been  admitted  to  practice  (In  re 
Newton,  27  Mont.  182;  In  re  Boone,  90  Fed.  793;  State  v. 
Swan,  60  Kan.  461,  56  Pac.  750;  Danforth  v.  Egan,  119  N. 
W.  1021. 

In  the  view  that  we  entertain,  that  the  petitioner  has 
not  fully  acquiesced  in  the  judgment  of  disbarment  since 
the  same  was  pronounced  against  him,  it  will  be  unneces- 
sary for  us  to  pass  upon  the  question  of  his  qualifications 
under  the  present  rule  of  court,  this  being  a  matter  which 
.  we  believe  may  properly  be  made  the  subject  of  a  rule  of 
court  as  applicable  to  cases  which  may  possibly  arise  in 
the  future. 

Upon  the  presentation  of  the  petition  counsel  for 
petitioner  argued  that  the  only  question  involved  was 
whether  petitioner  had  been  sufficiently  punished.  With 
this  view  we  are  not  in  accord. 

"On  an  application  for  reinstatement  by  one  who  has 
been  removed  from  the  bar,  the  sole  question  to  be  deter- 
mined is  whether  the  granting  of  his  application  would 
probably  be  promotive  of  the  right  administration  of 
justice."    Disbarment  of  Thatcher,  83  Ohio  St.  246. 

In  the  disbarment  proceeding  the  punishment  of  the 
attorney  was  neither  involved  nor  considered.  In  re 
Thatcher,  supra,  246,  248.  A  statement  in  the  petition,  as 
the  sole  ground  why  the  applicant  should  be  reinstated, 
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that  in  his  (the  applicant's)  opinion  he  has  been  suflSciently 

punished,   which   opinion   is   presumably   shared   by   the 

attorneys     who     recommend     petitioner's     reinstatement 

(although  the  attorneys,  in  endorsing  the  petition  and 

recommending   the   granting   thereof,    assign   no    reasons 

therefor),  is  not  sufficient.    In  re  Enright,  69  Vt.  317,  37 

Atl.  1046;  In  re  Pemberton  (Mont),  63  Pac.  1043.    The 

rule  applicable  to  the  reinstatement  of  disbarred  attorneys 

is  well  stated  in  2  R.  C.  L.  1114,  as  follows: 

"Whether  or  not  the  applicant  shall  be  reinstated 
appears  to  be  a  matter  left  to  a- great  extent  to  the  sound 
discretion  of  the  court.  The  action  of  the  court  on  such 
application  will,  generally  speaking,  depend  on  whether  or 
not  the  court  decides  that  the  public  interest,  in  the  orderly 
and  impartial  administration  of  justice,  will  be  conserved 
by  the  applicant's  participation  therein  in  the  capacity  of 
an  attorney  or  counsellor  at  law,  and  the  character  of  the 
act  leading  to  an  attorney's  disbarment  is  also  a  large 
factor  in  determining  whether  he  should  be  reinstated." 

Holding,  as  we  do,  that  petitioner  has  not  fully  acquiesced 
in  the  judgment  of  this  court  disbarring  him,  but  that,  on 
the  contrary,  by  his  own  showing,  he  has  evaded  the-  same, 
we  deny  the  petition. 

Petition  denied. 

/.  W,  Cathcart  and  L.  Andrews  for  petitioner. 

/.  M.  Stainback,  Attorney  General,  amicus  curiae. 
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TERRITORY  v.  W.  H.  FIELD. 

No.  926. 
Appeal  from  District  Magistrate  of  Wailuku. 

Abgued  April  3,  1916.  .   Decided  April  7,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Appeal  and  Ebbob — void  judgment 

The  supreme  court  of  this  Territory  will  entertain  an  appeal 
to  set  aside  a  void  Judgment  of  a  district  court. 
Constitutional    Law — statutes — right    to    question    constitutionality 
of  a  statute,. 
A  question  of  the  supposed  conflict  of  a  statutory  provision 
with  the  Constitution  will  not  be  considered  at  the  instance  of 
one  whose  rights  do  not  appear  to  be  aCFected  by  such  provision. 
Municipal   Corporations — police   power — ordinances — automobiles. 

Certain  provisions  of  ordinance  No.  31  of  the  County  of  Maui, 
relating  to  the  registration  of  motor  vehicles  and  the  certifica- 
tion of  chauCFeurs  held  not  to  constitute  a  prohibition  of  the 
operation  of  motor  vehicles  upon  the  highways  but  reasonable 
regulations  made  in  the  exercise  of  the  police  power. 

opinion  of  the  COURT  BY  ROBERTSON,  C.  J. 

The  defendant  was  charged  in  the  district  court  of  Wai- 
luku, county  of  Maui,  with  violating  the  provisions  of 
ordinance  No.  31  of  that  county  by  operating  upon  the 
public  highway  a  motor  car  without  having  obtained  a 
chauffeur's  certificate  authorizing  him  so  to  do.  A 
demurrer  to  the  charge  on  several  grounds  was  overruled, 
and,  upon  the  close  of  the  evidence,  a  motion  to  discharge 
the  defendant  was  denied.  Upon  uncontradicted  evidence 
in  support  of  the  charge  the  defendant  was  found  guilty, 
the  only  defense  attempted  to  be  made  on  the  facts  being 
that  the  defendant  was  possessed  of  a  chauffeur's  certifi- 
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cate  which  had  been  issued  to  him  on  September  10,  1910, 
under  an  ordinance  passed  on  October  4,  1906,  which  was 
repealed  by  an  ordinance  passed  on  April  11,  1913,  and 
which,  in  turn,  was  repealed  by  the  present  ordinance  No. 
31,  which  went  into  effect  on  January  1,  1916.  The  defend- 
ant appealed  from  the  judgment  upon  points  of  law,  and 
his  counsel  have  limited  their  contention  in  this  court  to 
questions  touching  the  validity  of  the  ordinance. 

The  county  attorney  contends  that  as  the  courts  of 
record  of  this  Territory  have  power  under  section  2246  of 
the  Revised  Laws  "to  decide  the  constitutionality  and 
binding  effect  of  any  law,  ordinance,"  etc.  inferentially  the 
district  courts,  which  are  not  courts  of  record,  have  no  such 
power.  Prom  this  he  argues  that  this  court  ought  not  to 
consider  this  appeal  upon  its  merits  but  should  dismiss  it. 
But  even  if  the  district  courts  have  no  power  to  pass  upon 
the  constitutionality  of  statutes  or  ordinances,  a  thing  we 
are  unable  to  concede,  yet,  in  this  case,  if  the  ordinance  in 
question  is  invalid  because  violative  of  constitutional 
inhibitions  and  the  appellant  is  in  position  to  complain 
thereof,  the  ordinance  would  be  declared  a  nullity  by  this 
court,  and  the  judgment  below  being  void  it  could  be 
reversed  on  this  appeal.  This  court  will  entertain  an 
appeal  to  set  aside  a  void  judgment  of  a  district  court. 
Lewers  &  Cooke  v.  Redhouse,  14  Haw.  290,  294;  Gear  v. 
Henry,  21  Haw.  101,  104.  Another  reason  why  this  appeal 
should  not  be  dismissed  lies  in  the  fact  that  all  the  grounds 
upon  which  it  is  contended  the  ordinance  is  invalid  do  not 
involve  the  Constitution. 

The  contention  of  the  appellant  was  and  is  that  the 
ordinance  is  null  and  void  because  (1)  it  is  unreasonable 
arid  arbitrary  and  denies  to  certain  persons  the  equal  pro- 
tection of  the  laws  by  discriminating  against  certain 
citizens  desirous  of  securing  chauffeurs'  certificates  in  order 
to  drive  for  public  hire;  (2)  it  denies  to  persons  under  the 
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age  of  twenty  years,  and  regardless  of  their  fitness  and 
qualification,  the  right  or  privil^e  of  securing  chauffeurs' 
certificates  to  drive  automobiles  in  public  service  for  hire; 
(3)  it  does  not  equally  affect  all  persons  under  the  age  of 
twenty  years  who  may  hold  or  apply  for  certificates  since 
those  who  possessed  certificates  prior  to  the  passage  of  the 
ordinance  are  not  required  to  obtain  new  certificates;  (4) 
it  invests  an  arbitrary  discretion  in  the  examiner  of  chauf- 
feurs in  the  matter  of  the  granting  or  refusing  to  grant  to 
applicants  therefor  permanent  chauffeurs'  certificates;  (5) 
it  empowers  the  examiner  to  revoke  and  cancel  temporary 
chauffeurs'  certificates  without  a  hearing  and  without  the 
right  of  appeal  front  his  decision;  and  (6)  it  vests  in  the 
examiner  of  chauffeurs  judicial  powers  and  functions. 

Ordinance  31  is  a  comprehensive  enactment  comprising 
twenty-seven  sections  entitled  "An  ordinance  relating  to 
the  registration,  use  and  operation  of  motor  cars,  and  the 
examinations  and  qualifications  of  chauffeurs  and  drivers 
thereof,  and  creating  an  office  to  be  known  as  the  examiner 
of  chauffeurs  and  inspector  of  automobiles  for  the  county 
of  Maui,"  and  repealing  prior  and  conflicting  ordinances. 
The  scope  of  the  ordinance  is  reflected  in  its  title.  The 
argument  is  that  certain  of  its  provisions  are  open  to  the 
objections  above  enumerated,  that  they  conflict  with  the 
provisions  of  the  5th  and  14th  Amendments  of  the  Con- 
stitution in  regard  to  "due  process  of  law"  and  "the  equal 
protection  of  the  laws,"  and  are  "unconstitutional"  gen- 
erally. We  deem  it  unnecessary  to  examine  the  several 
sections  of  the  ordinance  at  which  the  various  objections  are 
directed  to  ascertain  whether  any  of  the  objections  are  well 
founded  since  it  does  not  appear  that  any  of  the  alleged 
invalid  provisions  affect  the  appellant  or  have  operated  to 
his  disadvantage  in  any  way.  The  appellant  does  not  con- 
tend that  he  desires  a  certificate  to  enable  him  to  drive  a 
motor  vehicle  for  public  hire,  or  that  he  is  under  the  age 
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of  twenty  years,  or  that  he  has  been  arbitrarily  refused  a 
certificate,  or  that  he  has  a  certificate  which  has  been  or 
is  about  to  be  arbitrarily  revoked  by  the  examiner,  or  that 
the  examiner  has  exercised  judicial  functions  to  his  detri- 
ment. It  is  well  settled  that  a  question  of  the  supposed 
conflict  of  a  statutory  provision  with  the  Constitution  will 
not  be  considered  at  the  instance  of  one  whose  rights  do 
not  appear  to  be  affected  by  such  provision.  This  has  so 
often  been  held  in  this  jurisdiction,  as  well  as  in  others, 
that  we  are  surprised  at  being  obliged  to  reiterate  the 
rule.  See  The  King  v.  Young  Tang,  7  Haw.  49;  Territory 
v.  Hoy  Chong,  21  Haw.  39;  Wilder  v.  Colbum,  21  Haw. 
701;  Territory  v.  McVeagh,  ante  p.  176,  and  cases  there 
cited. 

On  behalf  of  the  appellant  it  is  further  contended  that 
the  requirements  of  the  ordinance  in  question  amount  to 
a  prohibition  of  the  operation  of  automobiles  upon  the 
public  highways  in  the  county  of  Maui,  whereas  the  power 
conferred  upon  the  county  in  this  connection  is  merely  to 
regulate.  We  hold  that  the  scope  of  the  ordinance  consti- 
tutes regulation  and  not  prohibition.  In  order  to  obtain 
the  necessary  certificate  the  ordinance  requires  that  the 
applicant  shall  make  application  in  writing  "setting  forth 
the  name,  sex,  nationality,  occupation  and  place  of  resi- 
dence of  applicant,  the  amount  and  nature  of  experience 
the  applicant  has  had  in  operating,  and  places  where  he 
has  operated,  motor  cars;  designating  in  said  application 
the  kind  of  motor  car,  and  motive  power  thereof,  for  the 
running  of  which  applicant  desires  to  secure  a  chauffeur's 
certificate,  and  whether  or  not  a  certificate  is  desired 
entitling  the  applicant  to  operate  a  car  in  the  public  service 
for  hire"  (Sec.  7) ;  and  that  he  "must  have  attained  the 
age  of  seventeen  years,  must  be  familiar  with  the  terms  of 
this  ordinance,  and  must  have  proven  to  the  satisfaction  of 
the  examiner  of  chauffeurs  that  he  is  competent  to  operate 
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the  type  or  types  of  cars  for  which  application  to  operate  is 
made;  provided  that  any  applicant  desiring  to  operate  a 
car  in  the  public  service  for  hire  must  have  attained  the 
age  of  twenty  years  and  must  have  passed  a  special  exami- 
nation," etc.  (Sec.  9) ;  and  shall  pay  a  fee  of  one  dollar  for 
registering  the  vehicle  (Sec.  24)  and  a  fee  of  three  dollars 
for  the  chauffeur's  certificate  (Sec.  25).  Clearly,  such  pro- 
visions do  not  constitute  a  prohibition  of  the  driving  of 
motor  vehicles  upon  the  highways.  They  are  reasonable 
regulations  made  in  the  exercise  of  the  police  power.  See 
Territory  v.  Schaefer,  19  Haw.  214;  People  v.  Schneider, 
139  Mich.  673;  Unwen  v.  State,  73  N.  J.  L.  529;  75  N.  J.  L. 
500;  Com.  v.  Boyd,  188  Mass.  79. 

The  judgment  appealed  from  is  affirmed. 

E.  R.  Bevins,  County  Attorney  of  Maui,  for  the  Ter- 
ritory. 

D.  H.  Case  (E,  Vincent  with  him  on  the  brief)  for  the 
defendant. 


FUKUI  OTOKICHI  v.  NAKAMURA  SEKIJIRO, 
DEFENDANT,  FIRST  BANK  OF  HILO,  LIMITED, 
GARNISHEE. 

No.  915. 

Error  to  Circuit  Court,  Fourth  Circuit. 
Hon.  C.  F.  Parsons,  Judge. 

Submitted  Mabch  28,  1916.  Decided  April  11»  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Pleading — demurrer — statute  of  limitations. 

In  an  action  at  law  where  the  complaint  shows  on  its  face  that 
the  cause  of  action  is  barred  by  the  statute  of  limitations  the 
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bar  of  the  statute  may  be  pleaded  by  demurrer,  In  which  case 
the  demurrer  should  be  sustained. 
Limitation  of  Actions — directed  verdict. 

The  plalntifF's  complaint  showed  prima  facie  that  the  cause  of 
action  sued  on  was  barred  by  the  statute  of  limitations;  a 
demurrer  to  the  complaint  on  that  ground  was  overruled;  the 
defendant  pleaded  the  general  issue,  and,  no  rule  of  court 
requiring  him  to  plead  the  statute,  gave  notice  in  his  answer 
that  he  would  rely  on  the  bar  of  the  statute  as  a  defense;  plaln- 
tifr  at  the  trial  introduced  evidence  proving  his  case  as  alleged 
but  offered  no  evidence  tending  to  prove  any  fact  taking  the  case 
out  of  the  operation  of  the  statute:  Held,  that  the  trial  court 
properly  directed  the  jury  to  find  a  verdict  for  the  defendant 

OPINION  OP  THE  COURT  BY  QUARLES,  J. 

The  plaintiff  in  error  commenced  this  action  in 
assumpsit  in  the  circuit  court  of  the  fourth  circuit  June  28, 
1915,  to  recover  upon  a  promissory  note  executed  to  him 
December  23,  1903,  by  the  defendant  for  $200  due  May  26, 
1904,  with  interest  from  date,  alleging  that  said  note  "to- 
gether with  interest,  is  due,  owing  and  wholly  unpaid." 
The  complaint  contained  no  allegation  of  acknowledg- 
ment by  partial  payment  or  otherwise  or  of  any  new 
promise  to  pay  the  debt  made  within  six  years  prior  to  the 
commencement  of  the  action.  Nor  did  the  complaint  allege 
any  fact  showing  that  the  operation  of  the  statute  had  been 
suspended  or  the  bar  thereof  removed.  To  the  complaint 
defendant  demurred  upon  the  ground  that  "said  declara- 
tion does  not  state  a  cause  of  action  in  favor  of  plaintiff 
and  against  defendant  for  the  reason  that  it  shows  upon  its 
face  the  note  therein  sued  upon  is  barred  by  the  statute  of 
limitations.'*  The  plaintiff  moved  to  strike  the  demurrer 
from  the  files,  which  motion  was  denied.  The  circuit  court 
overruled  the  demurrer  and  the  defendant  filed  his  answer 
of  general  denial,  giving  notice  therein  that  he  would  rely, 
among  other  defenses,  at  the  trial,  upon  the  statute  of 
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limitations.  The  cause  was  tried  before  the  court  and  a 
jury,  the  plaintiff  proving  the  note  a^i  alleged  and  that  no 
part  thereof  had  been  paid  to  him.  Thereupon  the  defend- 
ant moved  for  a  directed  verdict  upon  the  ground  that  the 
note  was  barred  by  the  statute  of  limitations  and  the  plain- 
tiff had  offered  no  evidence  showing  a  removal  of  the  bar 
of  the  statute,  which  motion  was  granted,  and  the  jury, 
under  the  direction  of  the  court,  found  in  favor  of  the 
defendant.  To  review  the  judgment  entered  on  the  said 
verdict  the  plaintiff  has  sued  out  a  writ  of  error  in  this 
court.  The  plaintiff  assigns  four  errors,  the  first  three  of 
which  challenge  the  action  of  the  trial  court  in  directing  a 
verdict  in  favor  of  the  defendant,  the  verdict  and  judgment 
thereon,  all  of  which  will  be  treated  generally.  The  last 
error  assigned  challenges  the  correctness  of  an  item  in 
defendant's  cost  bill  which  was  taxed  and  is  a  part  of  the 
judgment. 

The  first  three  errors  assigned  are  based  upon  the  idea 
that  the  defendant  did  not  plead  the  bar  of  the  statute  of 
limitations,  for  which  reason  he  should  have  been  held  to 
have  waived  the  same,  and  plaintiff  was  entitled  to  a 
verdict  and  judgment  on  the  evidence  proving  the  allega- 
tions of  his  complaint.  The  trial  court  should  have  sus- 
tained the  demurrer,  the  complaint  showing  on  its  face 
that  the  cause  of  action  was  barred  by  the  statute  of  limi- 
tations. This  case  comes  within  the  rule  laid  down  in 
Silverhorn  v.  Ins.  Co.,  ante  160,  so  far  as  the  procedure  is 
concerned.  In  the  Silverhorn  case  we  held  that  the  common 
law  rule  requiring  the  defense  of  the  statute  of  limitations 
to  be  pleaded  by  special  plea  in  bar  had  been  changed  by 
our  civil  procedure  act,  under  which  the  bar  of  limitations 
maj*^  be  pleaded  in  a  demurrer  when  the  allegations  of  the 
complaint  show  on  its  face  that  the  action  is  barred.  We 
there  held  that  the  demurrer  setting  up  the  defense  of  lim- 
itations is,  under  our  civil  procedure  act,  tantamount  to  a 
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special  plea.  This  case  arose  in  the  first  judicial  circuit  in 
which  there  is  a  rule  of  court  requiring  that  "in  personal 
actions  the  statute  of  limitations  shall  be  specially  pleaded.'' 
Under  our  civil  procedure  act  (Ch.  137,  R.  L.)  issues  of 
law  are  raised  by  demurrer  and  issues  of  fact  by  denial 
(Sec.  2360).  Whether  or  not  the  declaration  shows  that  the 
cause  of  action  is  barred  by  the  statute  of  limitations  is  a 
question  of  law,  and  under  the  wording  of  the  statute 
mentioned  may  be  presented  by  demurrer,  and  when  so 
presented  is  pleaded  by  the  defendant  and  not  waived  by 
him.  In  Harris  v.  Clarky  18  Haw.  569,  this  court  strongly 
inclines  to  the  view  that  the  statute  of  limitations  is  pro- 
hibitive, or,  at  least,  so  favored  that  in  order  to  remove  the 
bar  of  the  statute  it  must  be  shown  by  unequivoo^  evidence 
either  that  an  express  promise  or  an  unqualified  and  direct 
admission  of  debt,  which  the  party  is  liable  and  willing  to 
pay  without  accompanying  circumstances  which  repel  the 
presumption,  in  order  to  bind  the  defendant  where  the 
statutory  time  for  bringing'  the  action  has  elapsed.  The 
practice  relating  to  the  defense  here  involved  has  been 
adverted  to  in  former  decisions  of  this  court  to  which  we 
now  refer. 

In  Pahia  v.  Maguil,  11  Haw.  530,  the  court  held  that  the 
statute  of  limitations  must  be  pleaded  where  a  rule  of 
court  so  requires.  We  so  held  in  Kapela  v.  Gilliland,'22 
Haw.  655,  where  the  defense  of  limitations  was  attempted 
to  be  raised  by  motion  for  nonsuit  in  the  first  instance.  The 
defense  is  a  personal  one  and  if  not  relied  on  will  be  con- 
sidered waived  (Norris  v.  deHerblay,  9  Haw.  514,  566; 
Dillingham  v.  Scott,  20  Haw.  4;  Borba  v.  Kaina,  22  Haw. 
721). 

In  the  case  at  bar  the  defendant  did  not  waive  the  bar 
of  the  statute  but  relied  upon  it;  he  pleaded  it  in  his 
demurrer  and  gave  notice  in  his  answer  that  he  would  rely 
upon  the  bar  of  the  statute  as  a  defense.    No  formal  or 
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technical  plea  of  the  bar  of  the  statute  being  required 
under  our  civil  procedure  act,  as  was  required  at  common 
law,  there  is  no  basis  for  the  claim  that  the  defendant 
waived  the  bar  of  the  statute.  The  rules  of  the  fourth 
circuit  court  do  not  require  a  plea  of  the  statute,  but  pro- 
vide (Rule  VII)  that  if  a  party  attempts  to  make  proof  of 
limitations  'Vithout  having  first  pleaded  such  defense  with 
sufficient  particularity  to  inform  the  opposite  party  of  the 
facts  relied  upon,  the  said  opposite  party  may  in  the  discre- 
tion of  the  court  or  judge  or  upon  motion  supported  by 
affidavit  of  surprise,  obtain  from  the  court,  for  the  purpose 
of  obtaining  further  evidence,  an  order  continuing  the 
cause  to  such  time  as  the  court  may  deem  reasonable.''  No 
surprise  was  sprung  on  the  plaintiff  in  the  case  at  bar.  The 
bar  of  the  statute  had  been  pleaded  in  the  demurrer,  and 
notice  given  in  the  answer  that  it  would  be  relied  on. 
Hence  there  is  no  basis  for  a  contention  that  the  defense  of 
the  bar  of  the  statute  had  been  waived  by  the  defendant. 
It  is  admitted  that  under  the  authorities,  when  the  statute 
of  limitations  is  pleaded  by  the  defendant  as  a  defense,  that 
the  burden  is  upon  the  plaintiff  to  reply  and  to  prove  that 
his  case,  if  prima  facie  barred,  comes  within  one  of  the 
exceptions  taking  the  case  out  of  the  statute. 

It  is  also  argued  that  by  pleading  the  bar  of  the  statute 
in  a  demurrer  the  plaintiff  is  deprived  of  the  opportunity 
of  replying  and  showing  that  his  cause  of  action  is  taken 
out  of  the  statute  by  disability,  absence,  acknowledgment 
of  the  debt  as  a  subsisting  obligation,  or  by  a  new  promise 
to  pay  the  debt  within  the  time,  the  running  of  which 
would  otherwise  bar  the  action.  Reflection  will  show  that 
there  is  nothing  in  this  contention.  Take  the  case  at  bar.  The 
allegations  of  the  complaint  show  prima  jade  that  the 
cause  of  action  was  barred  by  the  statute  before  the  action 
was  commenced.  The  defendant  objected  to  the  complaint 
on  this  ground,  in  other  words,  he  pleaded  the  bar  of  the 
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statute  in  his  demurrer.  If  the  trial  court  had  sustained  the 
demurrer,  as  it  should  have  done,  the  plaintiff,  if  he  could, 
would  have  been  allowed  to  amend  his  complaint  and 
allege  facts  that  take  his  case  out  of  the  statute,  and  at  the 
trial  would  have  had  the  opportunity  of  proving  the  facts 
showing  the  removal  or  suspension  of  the  statute.  The 
plaintiff  could  not  be  prejudiced  by  such  a  course.  He  is 
here  complaining,  not  that  the  bar  of  the  statute  has  not 
been  pleaded,  but  that  it  has  not  been  pleaded  in  a  certain 
way.  Our  civil  procedure  act  was  adopted  for  the  purpose 
of  dispensing  with  the  technical  common  law  pleadings, 
for  the  purpose  of  simplifying  pleadings  and  facilitating 
the  making  of  issues  of  law  and  of  faet  in  law  actions,  and 
providing  (R.  L.  Sec.  2369)  that  under  the  general  issue 
"the  defendant  may  give  in  evidence,  as  a  defense  to  any 
civil  action,  any  matter  of  law  or  fact  whatever."  Under  our 
statute  of  amendments  and  jeofails  (R.  L.  Sec.  2371)  the 
contention  that  by  pleading  the  bar  of  the  statute  in  a 
demurrer  deprives  the  plaintiff  of  the  opportunity  to  reply 
and  to  show  special  facts  removing  or  suspending  the 
running  of  the  bar  of  the  statute  is  without  merit.  The 
contention  of  plaintiff  that  having  proven  the  allegations 
of  his  complaint,  and  the  defendant  having  failed  to  intro- 
duce evidence  showing  that  the  cause  of  action  was  barred, 
entitled  the  plaintiff  to  a  judgment  without  a  showing  by 
him  of  any  special  fact  taking  the  case  out  of  the  operation 
of  the  statute,  is  without  merit  and  presupposes  that  the 
defendant  should  establish  by  evidence  the  nonexistence  of 
special  facts,  the  burden  of  proving  which  rests  upon  the 
plaintiff  in  the  first  instance.  It  was  not  the  duty  of  the 
defendant  to  establish  a  negative  or  negatives.  The  evi- 
dence of  the  plaintiff  established  that  more  than  six  years 
had  elapsed  after  the  maturity  of  the  note  sued  on  before 
the  commencement  of  the  action;  it  showed  that  none  of 
the  principal  or  interest  had  been  paid,  establishing,  infer- 
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entially,  that  no  acknowledgment  of  the  debt  aa  a  sub- 
sistmg  liability  by  partial  payment  had  been  made.  The 
plaintiff  being  the  original  payee  and  the  defendant  the 
original  payor,  no  presumption  of  disability  arises,  and  if 
any  presumption  is  indulged  it  should  be  against  disability 
under  such  circumstances.  Apparently,  by  the  evidence 
and  showing  of  the  plaintiff,  the  bar  of  the  statute  had 
fuUy  run  prior  to  the  commencement  of  the  action,  hence, 
having  relied  upon  the  defense  of  the  bar  of  the  statute, 
the  defendant  was  not  called  on*  to  offer  any  evidence. 
There  was  nothing  for  him  to  rebut,  hence  there  was  no 
error  in  directing  the  jury  to  find  for  the  defendant. 

The  fifth  assignment  of  error  is  not  mentioned  in  the 
brief  of  plaintiff  in  error,  has  not  been  argued  by  brief  or 
otherwise,  for  which  reason  we  do  not  consider  it,  but  regard 
it  as  abandoned  by  the  plaintiff  in  error. 

The  judgment  is  affirmed  with  costs  to  the  defendant  in 
error. 

W.  H.  Smith  for  plaintiff  in  error. 

W.  S.  Wise  and  H.  L.  Ross  for  defendant  in  error. 

CONCURRING   OPINION   OP   WATSON,    J. 

I  concur  in  the  conclusion  that  the  judgment  herein  must 
be  affirmed.  The  rules  of  the  fourth  circuit  court,  unlike 
those  in  force  in  the  first  circuit,  do  not  require  that  the 
statute  of  limitations  shall  be  specially  pleaded  (see  my 
concurring  opinion  in  Silverhorn  v.  Ins.  Co.,  ante  167),  and 
in  my  opinion  an  answer  of  general  denial,  accompanied  by 
notice  that  defendant  intended  to  rely  upon  the  bar  of  the 
statute  of  limitations  as  a  defense,  was  sufficient,  under 
the  prevailing  rule  in  the  fourth  circuit,  to  cast  upon  the 
plaintiff  the  burden  of  proving  that  his  case,  which  by  his 
own  showing  was  prima  facie  barred,  was  within  one  of  the 
exceptions  taking  it  out  of  the  statute  (Dielmann  v.  Cit- 
izens' Nat.  Bank,  8  S.  D.  263,  66  N.  W.  311). 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  MAKA 
WIKOLI  FOR  A  WRIT  OF  HABEAS  CORPUS  FOR 

ONE  AH  FAN. 

No.  916. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 

Argued  April  6»  1916.  Decided  April  11,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Adoptioit — effect  of  not  recording  agreement — guardianship. 

An  agreement  of  adoption  which  was  executed  before  but  not 
recorded  until  after  a  guardian  had  been  appointed  for  the  child, 
held,  under  R.  L.  1915,  Sec.  3119,  to  be  inefTective  as  against  the 
guardian's  right  to  the  custody  of  the  child. 

opinion  op  the  court  by  ROBERTSON,  C.  J. 

This  is  an  appeal  from  a  judgment  of  a  judge  of  the  first 
circuit  court  dismissing  a  writ  of  habeas  corpus  previously 
issued  by  him  upon  the  petition  of  one  Maka  Wikoli.  The 
respondent  is  one  Ah  Ping,  and  the  proceeding  involves  the 
right  to  the  custody  of  a  boy  six  or  seven  years  of  age  named 
Ah  Fan  (alias  Ah  Fon)  of  whom  the  petitioner  is  the 
maternal  grandmother  and  the  respondent  a  cousin. 

The  material  facts  shown  by  the  record  are  as  follows: 
On  June  17,  1913,  one  C.  Ah  Chew,  the  father  of  the  child 
in  question,  the  mother  having  previously  died,  executed  at 
Lahaina,  Maui,  an  instrument  claimed  to  be,  and  held  by 
the  circuit  judge  to  be,  an  agreement  of  adoption  giving  the 
child  to  said  Ah  Ping;  the  instrument  was  signed  and 
acknowledged  by  Ah  Chew  and  Ah  Ping,  but  was  not 
recorded  until  the  5th  day  of  August,  1915;  Ah  Ping,  a  resi- 
dent of  Kipahulu,  Maui,  had  gone  to  Lahaina  at  Ah  Chew's 
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request;  Ah  Chew  died  soon  after  the  date  of  the  execution 
of  the  agreement;  in  May,  1915,  the  petitioner,  who  lives  in 
Honolulu,  went  to  Kipahulu  and  found  the  child  in  the 
custody  of  one  Wailehua,  who  claimed  to  have  a  right  to 
its  custody,  though  she  did  not  ascertain  the  nature  of 
the  right  claimed;  on  July  27,  1915,  the  petitioner  was 
appointed  guardian  of  the'  person  and  property  of  the  child 
by  the  judge  of  the  cirpuit  court  of  the  second  circuit;  on 
August  2  she  went  again  to  Kipahulu  and  finding  the  child 
in  the  custody  of  the  respondent,  exhibited  to  him  her 
letters  of  guardianship,  but  he  refused  to  surrender  the 
child;  and  on  August  27  the  petitioner  applied  for  and 
obtained  the  writ  of  habeas  corpus.  The  whereabouts  of 
the  boy  between  the  date  of  the  agreement  of  adoption  and 
May  1915,  when  he  is  shown  to  have  been  with  Wailehua 
at  Kipahulu,  did  not  appear  in  evidence.  The  petitioner 
claims  under  her  iappointment  as  guardian  while  the  re- 
spondent claims  under  the  agreement  of  adoption. 

Counsel  for  the  appellant  contends  that  the  agreement 
of  adoption  is  of  no  validity  as  against  the  appellant  be- 
cause it  was  not  recorded  until  after  her  appointment  as 
guardian,  under  section  3119  of  the  Revised  Laws  which 
provides  that  "All  ♦  ♦  ♦  agreements  of  adoption  shall  be 
recorded  in  the  office  of  the  registrar  of  conveyances  in 
default  of  which  no  such  instrument  shall  be  binding  to  the 
detriment  of  third  parties  and  conclusive  upon  their  rights 
and  interests." 

The  circuit  judge  held,  and  counsel  for  the  respondent 
claim,  that  as  no  property  rights  are  involved  the  petitioner 
is  not  a  "third  party"  within  the  meaning  of  the  statute. 
It  is  also  argued  that  the  respondent,  by  virtue  of  the  adop- 
tion, stands  in  the  shoes  of  the  child's  father  (R.  L.  1915, 
Sec.  2994)  and  that  under  section  3018  of  the  Revised  Laws, 
as  between  the  father  and  the  guardian  of  an  infant,  the 
former  is  '^entitled  to  the  custody  of  the  person  of  the 
minor,  and  to  the  care  of  his  education." 
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"A  statutory  requirement  that  instruments  of  adoption 
must  be  recorded  is  to  be  regarded  as  mandatory,  and  the 
adoption  is  not  consunomated  until  the  instrument  is  prop- 
erly recorded."  1  C.  J.  1382.  In  Abenela  v.  Kailikole, 
2  Haw.  660,  it  was  held  that  an  unrecorded  agreement  of 
adoption  was  of  no  validity.  But  at  that  time  the  statute 
provided  that  such  agreements,  unless  in  writing  and  duly 
recorded,  "shall  be  void  and  of  no  eflfect."  In  Black  v. 
Castle,  7  Haw.  273,  under  a  statute  similar  to  the  present 
one,  it  was  held  that  an  adopted  child  could  not  take  insur- 
ance money  payable  to  the  "surviving  children"  of  the 
insurer  as  the  agreement  of  adoption  was  not  recorded  until 
after  the  death  of  the  insurer.  There  property  rights  of 
other  children  had  intervened.  In  Wright  v.  Brown,  11 
Haw.  401,  403,  a  case  involving  an  unrecorded  chattel 
mortgage  and  decided  at  a  time  when  such  mortgages  were 
included  in  the  statute  relating  to  articles  of  adoption,  it 
was  said  that  "It  is  evident  that  this  statute  was  enacted 
for  the  protection  of  persons  who  had  'rights'  or  'interests' 
in  the  property  and  not  for  the  benefit  of  mere  strangers  or 
trespassers."  That  case  undoubtedly  expressed  the  correct 
view  of  the  statute  with  reference  to  chattel  mortgages,  but 
a  guardianship  involves  the  right  to  the  custody  and  control 
of  the  ward,  as  well  as  possible  property  rights,  and  we  find 
no  warrant  in  the  statute  for  holding  that  a  duly  appointed 
guardian  is  not  a  "third  party"  under  its  provisions  when 
only  personal  rights  are  at  stake.  The  statute  says  that  "no 
such  instrument  shall  be  binding  to  the  detriment  of  third 
parties  and  conclusive  upon  their  rights  and  interests,"  and 
we  do  not  feel  at  liberty  to  hold  that  so  far  as  guardians  are 
concerned  the  statute  is  operative  only  as  to  property  rights 
or  interests.  We  hold,  therefore,  that  the  agreement  of 
adoption  in  this  case  was  not  binding  as  against  the  guard- 
ian's right  to  the  custody  of  the  child  because  it  was  not 
recorded  until  after  that  right  had  accrued. 
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The  circuit  judge  having  held  that  the  agreement  of 
adoption  was  effective  against  the  petitioner,  and  that  the 
respondent  should  be  regarded  as  the  father  of  the  child, 
expressed  the  view  that  the  appointment  of  the  guardian 
was  invalid  in  the  absence  of  notice  to  him  of  the  proceed- 
ing, citing  Woemer,  Am.  Law  of  Guardianship,  95,  and 
other  authorities.  But,  as  under  our  view,  the  agreement  of 
adoption  did  not  have  that  effect,  the  respondent  was  not 
in  the  position  of  a  father  at  the  time  of  the  proceeding  for 
the  appointment  of  a  guardian,  and,  hence,  was  not  entitled 
to  notice.  "In  the  absence  of  any  statutory  requirement 
notice  is  not  required  to  be  served  on  any  person."  21  Cyc. 
39,  and  cases  there  cited.  Our  statute  (R.  L.  1915,  Chap. 
173)  contains  no  requirement  as  to  notice  to  parents,  but 
as  by  virtue  of  iSection  2993  of  the  Revised  Laws,  the  father 
is  the  natural  guardian  of  the  persons  and  property  of  his 
minor  children,  and  as  by  section  3018  the  father,  or,  if  he 
be  dead,  the  mother  while  unmarried,  is  entitled  to  the  cus- 
tody of  the  children,  presumably  he  or  she  would  be  entitled 
to  notice  of  a  proceeding  for  the  appointment  of  some  one 
else  as  guardian  over  a  child  of  theirs.  That  is  a  matter  not 
involved  here. 

We  have  assumed  that  the  agreement  of  adoption  in  this 
case  is  in  proper  form.  There  may,  perhaps,  be  room  for  a 
contention  that  it  was  nothing  more  than  an  agreement  to 
adopt  the  child,  the  language  being,  "that  the  said  party  of 
the  second  part  shall  adopt  the  said  child,"  etc.,  but  as  no 
point  as  to  this  has  been  made  by  the  appellant  we  express 
no  opinion  upon  it. 

The  judgment  appealed  from  is  set  aside  and  the  case  is 
remanded  to  the  circuit  judge  with  direction  to  enter  judg- 
ment awarding  the  custody  of  the  child  to  the  petitioner. 

W.  W.  Thayer  for  petitioner. 

R.  J.  O'Brien  (E,  C,  Peters  with  him  on  the  brief)  for 
respondent. 
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H.  M.  VON  HOLT,  TRUSTEE  UNDER  THE  WILL  OF 
GODFREY  RHODES,  DECEASED,  v.  ADA  TREE 

RHODES    WILLIAMSON    AND    ELLEN    TREE 

WILLIAMSON,  A  MINOR. 

No.  903. 

Motions  for  Allowance  of  Attorneys'  Fees. 

AmvvD  Makch  27,  1916.  Decided  April  12,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Trusts — allowance  of  attorneys*  fees. 

Where  in  a  controversy  over  the  Income  of  the  corpus  of  a 
trust  estate  it  is  adjudged  that  such  income  is  a  separate  trust 
arising  by  operation  of  law  in  favor  of  one  of  the  claimants,  costs 
and  expenses  of  such  claimants,  including  attorneys'  fees,  incurred 
in  a  suit  to  settle  such  controversy,  are  not  allowable  out  of  the 
principal  or  corpus  of  the  trust  estate. 

Same — same. 

An  unsuccessful  claimant  to  a  certain  fimd  of  a  trust  estate  is 
not  entitled  to  costs  and  expenses,  including  attorneys'  fees,  out 
of  the  corpus  of  the  trust  estate. 

Per  curiam:  In  the  decision  in  this  case  (ante  p.  201)  we 
held  that  the  income  arising  from  the  trust  estate  created 
by  the  will  of  the  testator  Rhodes  constitutes  a  resulting 
trust,  by  operation  of  law,  in  favor  of  Ada  Tree  Rhodes 
Williamson,  the  daughter  of  said  testator,  and  that  she  is 
entitled  to  the  whole  of  the  said  income  as  against  her 
infant  daughter,  the  residuary  beneficiary.  The  attorneys 
for  Mrs.  Williamson  now  move  the  court  to  allow  them  a 
reasonable  fee  for  their  services  rendered  in  this  case,  the 
same  to  be  paid  out  of  the  principal  of  the  trust  estate. 
The  attorneys  for  Ellen  Tree  Williamson,  the  infant,  who 
appeared  by  her  father  as  natural  guardian,  also  move  for 
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the  allowance  to  them  of  a  reasonable  fee  for  their  services 
in  this  behalf,  the  same  to  be  paid  out  of  the  principal  of 
the  trust  estate.  It  is  suggested  that  this  cause,  submitted 
upon  agreed  statement  of  facts,  may  be  treated  as  a  bill  in 
equity  by  the  trustee  for  directions  as  to  the  application  of 
the  said  income,  and  therefore  that  the  attorneys'  fees  asked 
for  should  be  allowed  out  of  the  corpus  of  the  trust  estate. 
It  might  well  be  suggested  also  that  this  is  a  friendly  contro- 
versy between  the  daughter  and  granddaughter  as  to  which 
of  them  the  said  income  shall  go  during  the  life  of  the 
daughter,  Mrs.  Williamson,  and  that  the  trustee  appears  as 
a  disinterested  party,  taking  sides  neither  with  the  mother 
nor  the  infant,  and  that  the  controversy  does  not  involve 
the  principal  trust.  Counsel  contend  that  the  will  of  the 
testator  being  ambiguous  and  requiring  construction,  that 
the  cost  and  expense  of  procuring  such  should  rest  upon  the 
body  of  the  estate  and  not  upon  the  particular  trust  fund 
here  involved.  Under  the  decision  in  this  case  the  income 
of  necessity  must  be  considered  as  a  fund  separate  from  the 
corpus  of  the  trust  property.  Some  authority  has  been  cited 
to  the  effect  that  in  case  a  testator  who  by  will  creates  a 
trust  and  does  so  in  such  an  uncertain  and  ambiguous  way 
as  to  require  a  construction  of  his  will,  that  the  principal  of 
the  trust  estate  should  bear  the  expenses  of  so  doing.  We 
are  cited  to  a  few  authorities  to  support  the  contention  of 
the  movants.  In  Rowland  v.  Green,  108  Mass.  277,  283, 
there  was  a  bill  by  trustees  for  instructions  whether  certain 
taxes  should  be  paid  out  of  the  corpus  or  residuary  estate, 
and  the  controversy  was  settled  by  compromise  wherein  the 
specific  legacies  were  to  be  paid  in  full.  Nothing  is  said  in 
that  decision  about  attorneys'  fees,  the  court  holding  that 
the  taxes  and  costs  should  be  borne  by  the  principal  fund. 
In  Lowry  v.  Farmers'  Loan  &  Trust  Co,,  172  N.  Y.  137,  145, 
the  question  was  whether  dividends  of  a  corporation  that 
were  paid  in  new  certificates  of  stock  represented  capital  or 
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income.  In  that  case  such  stock  was  held  to  be  income,  and 
the  costs,  without  mentioning  attorneys'  fees,  were  ordered 
to  be  paid  out  of  the  principal  of  the  fund.  In  Chipman  v. 
Montgomery,  4  Hun  739,  the  bill  was  dismissed  without  cost 
to  either  party.  In  Wood  v.  Vandenburgh,  6  Paige  277,  the 
costs  of  executors  for  bringing  a  proper  suit  for  construction 
of  the  will  and  the  costs  of  guardians  ad  litem  of  infant 
defendants  were  ordered  paid  out  of  funds  in  the  hands  of 
the  executors,  no  special  mention  being  made  as  to  attor- 
neys' fees.  In  Sawyer  v.  Baldwin,  20  Pick.  378,  a  bill  was 
filed  to  recover  a  particular  legacy,  the  suit  being  necessary 
by  reason  of  an  ambiguity  in  the  will,  and  which  affected 
the  entire  trust  estate.  The  court  there  held  that  the  cost 
should  be  borne  by  the  whole  estate  and  not  by  any  class  of 
legatees.  In  Monks  v.  Monks,  7  Allen  401,  a  bill  was  filed 
by  trustees  for  instructions,  and  in  closing  the  decision  the 
court  said :  "The  cost  of  suit,  including  the  necessary  fees 
of  counsel,  are  to  be  taxed  and  paid  by  the  executors,  and 
charged  in  their  account  as  part  of  the  expenses  of  the  ad- 
ministration of  the  estate."  Under  the  facts  of  that  case,  as 
we  view  them,  the  costs  were  evidently  paid  out  of  the 
income  and  not  the  corpus  of  the  estate. 

In  our  opinion  this  is  a  controversy  in  regard  to  a  trust 
sepiu*ate  from  the  principal  trust,  and  the  attorneys'  fees 
which  we  are  asked  to  allow  are  not  payable  out  of  the 
principal  trust  or  corpus  of  the  estate.  In  Grimball  v. 
Cruse,  70  Ala.  634,  it  was  held  that  the  attorneys'  fees  for 
services  rendered  a  claimant  are  not  chargable  to  the  trust 
estate.  There  is  more  reason  for  holding  that  this  rule 
should  apply  to  an  unsuccessful  claimant,  as  is  the  case  of 
the  infant,  Ellen  Tree  Williamson,  than  where  the  claimant 
is  successful.  In  Floyd  v.  Davis,  98  Cal.  591,  the  rule  is 
announced  that  services  rendered  for  the  benefit  of  a  certain 
fund,  if  allowed,  should  be  charged  to  that  fund,  and  that 
in  a  contest  between  various  trusts  created  by  a  will  each 
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particular  trust  should  be  charged  with  its  own  attorneys' 
fees,  which  should  not  be  charged  to  the  residuary  estate. 
In  2  Perry  on  Trusts  (6th  ed)  Sec.  903a,  we  find  the  rule 
contended  for  by  the  movants,  as  well  as  the  rule  which 
we  think  applicable  here,  stated  as  follows:  "And  further, 
if  the  testator  or  his  settlor  has  himself  created  the  difficulty 
by  the  form  of  his  expressions,  it  is  equitable  that  his  gen- 
eral estate  should  pay  for  clearing  up  the  doubts  raised  by 
his  own  language.  But  where  a  legacy  has  been  severed 
from  the  general  estate,  and  after  it  is  so  severed  it  takes 
the  subject  of  a  suit  by  the  result  of  which  the  general  estate 
will  not  be  at  all  affected,  the  costs  of  the  suit  must  be 
borne  by  the  particular  fund  concerning  which  the  suit 
arose." 

For  the  reasons  above  given  the  motion  of  counsel  for 
Mrs.  Williamson  to  allow  them  an  attorney's  fee  out  of 
the  corpus  of  the  estate  is  denied. 

As  to  counsel  for  the  infant,  appearing  by  her  father  as 
natural  guardian,  unsuccessfully,  we  hold  that  their  fees 
are  not  payable  out  of  the  corpus  of  the  trust  estate.  In 
Hobbs  V.  McLean,  117  U.  S.  567,  the  court  lays  down  the 
rule  that  the  litigation  must  be  in  advancement  of,  and  not 
in  opposition  to,  the  interest  of  all  the  beneficiaries  or  no 
allowance  of  counsels'  fees  out  of  the  trust  fund  will  be 
made.  The  rule  is  well  established  that  where  one  bene- 
ficiary successfully  maintains  an  action  to  recover  or  pre- 
serve the  trust  property  for  the  benefit  of  all  the  beneficiaries 
under  circumstances  which  would  have  entitled  the  trustee 
to  reimbursement  had  he  brought  the  suit,  costs  and 
expenses  may  be  allowed  such  beneficiary  out  of  the  prin- 
cipal of  the  trust  fund  (Seibert  v.  Minneapolis  etc.  R.  Co., 
58  Minn.  58;  Drake  v.  Crane,  66  Mo.  App.  495;  Florida 
Internal  Imp.  Fund  v.  Greenough,  105,  U.  S.  527).  It  is 
well  established  that  fees  of  counsel  for  a  litigant  whose 
interest  is  contingent  cannot  be  allowed  out  of  the  trust 
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fund  (Union  Ins.  Co.  v.  VanRensselaer,  4  Paige  87;  Gott 
V.  Cook,  7  Paige  521,  544;  and  Matter  of  Application  of 
Holden,  126  N.  Y.  587,  where  many  authorities  are  re- 
viewed). 

We  are  cited  to  the  case  of  Fitchie  v.  Brown,  19  Haw. 
415,  as  establishing  a  rule  authorizing  the  payment  of  the 
fees  of  counsel  to  the  various  claimants  in  this  case  out  of 
the  corpus  of  the  trust  estate.  That  decision  shows  that  it 
was  regarded  as  an  exceptional  case,  the  court  saying:  ''In 
a  contest  concerning  the  construction  of  a  will  it  is  only 
under  exceptional  circumstances  that  the  estate  of  a  dece- 
dent should  bear  the  expenses  of  an  unsuccessful  appeal  from 
a  decree  of  this  court.  •  •  •  The  question  involved  in  their 
appeal,  however,  was  novel  and  important  and  the  amount 
involved  was  very  large."  The  rules  and  authorities  relat- 
ing to  the  allowance  of  counsels'  fees  out  of  trust  funds  are 
not  there  discussed  nor  considered.  We  do  not  consider  the 
decision  in  that  case  as  an  authority  generally  for  the  pay- 
ment of  counsels'  fees  for  diverse  claimants  to  a  particular 
fund  out  of  the  principal  trust  fund,  and,  therefore,  as  not 
controlling  here. 

The  motion  of  counsel  for  Ellen  Tree  Williamson,  the 
said  infaat,  for  the  allowance  of  attorneys'  fees  out  of  the 
corpus  of  the  trust  estate,  is  denied. 

Frear,  Prosaer,  Anderson  &  Marx  for  the  trustee. 

Holmes  &  Olson  and  Lindsay  <k  Lymer  for  movants. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  0.  A. 
STEVEN  FOR  A  WRIT  OF  HABEAS  CORPUS. 

No.  943. 

Original. 

Argued  April  14»  15»  1916.  Decided  April  22,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Criminal  Law — warrant  of  arrest, — jurisdiction  of  person, 

A  warrant  of  arrest  In  a  eriminal  case  is  the  writ  or  process 
by  the  service  of  which  upon  the  accused  the  court  acquires  Jur- 
isdiction of  his  person.     But  the  issuance  of  a  warrant,  or  the 
service  of  a  valid  warrant,  may  be  waived  and  Jurisdiction  of  the 
person  conferred  by  a  general  appearance  and  plea  to  the  charge. 
Indictment  and   Information — verification   of  information — constitu- 
tional law. 
The  Fourth  Amendment  does  not  require  that  an  information 
be  verified  or  supported  by  affidavit  except  as  it  is  used  as  the 
basis  for  the  issuance  of  a  warrant     As  a  charge  or  accusation, 
in  the  absence  of  statute,  an  information  may  be  presented  and 
filed  by  a  public  prosecuting  officer  upon  his  official  oath. 

opinion  op  the  court  by  ROBERTSON,   C.J. 

In  response  to  a  writ  of  habeas  corpus  which  was  issued 
April  11,  1916,  upon  the  petition  of  one  O.  A.  Steven, 
wherein  it  was  alleged  that  the  petitioner  was  being  un- 
justly and  illegally  imprisoned  and  restrained  of  his  liberty 
by  Charles  H.  Rose,  sheriff  of  the  city  and  county  of  Hono- 
lulu, the  respondent  filed  a  return  showing,  inter  alia,  that, 
at  the  time  of  the  issuance  of  this  writ,  he  held  the  peti- 
tioner in  custody  under  and  by  virtue  of  four  certain  war- 
rants of  arrest  issued  on  March  11,  by  the  first  judge  of  the 
circuit  court  of  the  first  circuit,  for  the  apprehension  of  said 
Steven  upon  a  corresponding  number  of  informations  filed 


RE  STEVEN,  23  Haw.  250.  251 

Opinion  of  the  Court 

in  the  circuit  court  of  the  first  circuit  by  William  T.  Garden, 
deputy  city  and  county  attorney  of  Honolulu,  charging  said 
Steven  with  the  commission  of  certain  misdemeanors. 

It  is  contended,  in  support  of  the  writ,  that  the  circuit 
court  is  without  jurisdiction  to  try  the  petitioner  upon  said 
informations,  or  any  of  them,  because  ( 1 )  the  informations, 
which  were  used  as  the  basis,  and  the  only  basis,  for  the 
warrants,  were  not  supported  by  the  oath  of  any  person 
deposing  to  the  truth  of  the  facts  alleged  therein,  and, 
hence,  the  warrants  were  issued  without  probable  cause, 
and  (2)  because  the  petitioner  cannot  legally  be  put  upon 
trial  upon  an  information  not  so  verified. 

It  will  be  assumed  for  the  purposes  of  this  opinion  that 
the  informations  in  question  were  presented  and  filed  merely 
upon  the  official  oath  of  the  public  prosecutor,  and,  there- 
fore, were  insufficient  foundation  for  the  warrants.  The 
first  question  to  be  considered  is  whether,  if  the  warrants 
were  issued  without  probable  cause,  there  is  such  a  lack  of 
jurisdiction  on  the  part  of  the  circuit  court  as  would  render 
any  subsequent  proceedings  void.  This  question  is  mate- 
rially affected  by  certain  further  facts  shown  by  the  return 
which  will  now  be  stated.  Immediately  after  the  arrest  of 
Steven  on  March  II,  he  was  released  to  bail  upon  bond, 
with  surety,  conditioned  for  his  appearance  in  court  on 
March  13,  "to  answer  each  of  said  charges;"  on  said  date 
he  appeared  accordingly,  with  counsel,  and  was  arraigned 
upon  the  informations;  on  March  15,  he  appeared  again 
and  entered  a  plea  of  not  guilty  in  each  case,  and  the  cases 
were  transferred  to  the  docket  of  the  third  judge  of  said 
court  for  trial;  on  March  20,  the  accused  appeared  again, 
and,  in  open  court,  waived  trial  by  jury,  and  the  cases  were 
thereafter  continued  from  time  to  time,  being  finally  set 
down  for  trial  on  April  14.  Certain  other  proceedings  were 
had  which  alter  in  no  way  the  effect  of  those  which  have 
been  stated.    The  Fourth  Amendment  of  the  Constitution 
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provides  that  ''no  warrants  shall  issue  but  upon  probable 
cause  supported  by  oath  or  affirmation."  This  provision 
guarantees  protection  against  the  issuance  of  warrants  not 
so  based  and  supported.  It  tends  to  protect  persons  from 
arbitrary  and  unfounded  interference  with  their  personal 
liberty.  A  warrant  of  arrest  in  a  criminal  case  is  the  writ  or 
process  by  the  service  of  which  upon  the  accused  the  court 
acquires  jurisdiction  of  his  person.  But  the  issuance  of  a 
warrant,  or  the  service  of  a  valid  warrant,  may  be  waived, 
and  jurisdiction  of  the  person  conferred  by  a  general  appear- 
ance of  the  accused  and  plea  to  the  charge.  State  v.  Dibble, 
59  Conn.  168;  People  v.  Harris,  103  Mich.  473;  State  v. 
Brantly,  20  Mont.  173,  179;  State  v.  Fitzgerald,  51  Minn. 
534;  Ledgerwood  v.  State,  134  Ind.  81,  90;  State  v.  Mitchell, 
229  Mo.  683,  693.  The  only  case  which  has  been  cited  to 
the  contrary  is  Salter  v.  State,  102  Pac.  719,  725,  decided  by 
the  Oklahoma  criminal  court  of  appeals,  and  that  case  can 
hardly  be  reconciled  with  the  case  of  In  re  Cummings,  11 
Okl.  286,  wherein  the  supreme  court,  on  habeas  corptis, 
said,  "A  verification  of  a  criminal  complaint  on  information 
and  belief  is  sufficient  for  every  purpose,  except  merely  the 
issuing  of  the  warrant  for  the  arrest  of  the  defendant,  and 
the  objection  to  the  verification  must  be  made  by  motion 
to  quash  the  warrant  before  plea  to  the  merits,  or  other 
steps  taken  which  will  operate  as  a  waiver  of  the  defect 
to  the  verification.  *  *  *  By  pleading  not  guilty  to  the 
charge  contained  in  the  complaint,  consenting  to  a  contin- 
uance, and  agreeing  to  appear  for  trial  at  a  future  day,  the 
petitioner  waived  any  defect  in  the  verification,  and  his 
motion  to  quash  the  warrant  came  too  late."  We  hold, 
therefore,  that  by  the  proceedings  had,  as  set  forth  in  the 
return  of  the  respondent,  the  petitioner  waived  the  inva- 
lidity of  the  warrants,  if  they  were  invalid,  and  submitted 
himself  to  the  jurisdiction  of  the  court. 
It  remains  to  be  considered  whether  the  circuit  court  is 
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without  jurisdiction  of  the  subject  matter  because  the  infor- 
mations were  not  verified  by  an  oath  to  the  truth  of  the 
alleged  facts.  Our  statute  (R.  L.  1915,  Ch.  215)  does  not 
require  that  informations  be  verified.  "At  common  law  an 
information  could  be  filed  by  the  attorney  or  solicitor  gen- 
eral simply  on  his  oath  of  office  and  without  verification, 
and  it  has  been  held  therefore  in  this  country,  that  veri- 
fication of  an  information  by  the  prosecuting  attorney  is 
unnecessary  unless  required  by  statute.'^  22  Cyc.  281.  See 
Samuel  v.  People,  164  111.  379,  384 ;  State  v.  Kyle,  166  Mo. 
287;  Territory  v.  Cutinola,  4  N.  M.  305;  State  v.  Guglielmo, 
46  Ore.  250,  259;  Henson  v.  State,  5  Okl.  Cr.  201,  205; 
State  V.  Dover,  9  N.  H.  468,  471 ;  State  v.  Williams,  161  S. 
W.  (Ark.)  159.  There  are  cases  to  the  contrary,  but  we 
think  that  the  weight  of  authority,  and  reason,  support  the 
view  that  an  information  is  regular  and  sufficient  as  an 
instrument  of  accusation  when  filed  by  a  public  prosecutor 
upon  his  official  oath  and  without  further  verification.  This 
question  was  carefully  considered  by  the  circuit  court  of 
appeals  for  the  second  circuit  in  the  case  of  Weeks  v.  United 
States,  216  Fed.  292.  It  is  there  pointed  out  that  when 
used  as  the  basis  for  the  issuance  of  a  warrant  an  informa- 
tion should  be  verified  or  supported  by  affidavit  in  order  to 
show  probable  cause,  but  that  as  the  charge  or  accusation 
upon  which  a  trial  is  to  be  had  it  is  sufficient  that  it  be  filed 
upon  the  official  oath  of  the  prosecuting  attorney.  Referring 
to  the  constitutional  provision  the  court  said  (p.  302),  "If 
the  fourth  amendment  makes  it  necessary  that,  under  all 
circumstances,  an  information  must  be  verified  or  supported 
by  an  affidavit  showing  probable  cause,  then  proceedings 
had  in  the  prosecution  of  the  defendant  cannot  be  sustained. 
But  the  right  secured  to  the  individual  by  the  fourth  amend- 
ment, as  we  understand  it,  is  not  a  right  to  have  the  infor- 
mation, by  which  he  is  accused  of  crime,  verified  by  the 
oath  of  the  prosecuting  officer  of  the  government  or  to  have 
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it  supported  by  the  affidavit  of  some  third  person.  His 
right  is  to  be  protected  against  the  issuance  of  a  warrant 
for  his  arrest,  except  'upon  probable  cause  supported  by 
oath  or  affirmation'  and  naming  the  person  against  whom  it 
is  to  issue."  We  hold  that  the  informations  in  question, 
having  been  filed  by  the  deputy  city  and  county  attorney 
upon  his  official  oath,  were  duly  presented  and  in  proper 
form  as  accusations  upon  which  trial  may  be  had.  It  fol- 
lows that  the  circuit  court  is  not  without  jurisdiction  in  the 
premises. 

The  writ  is  discharged,  and  the  petitioner,  who  was 
admitted  to  bail  pending  this  proceeding,  is  remanded  to 
the  custody  of  the  respondent. 

W,  J.  Robinson  and  C,  H.  McBride  for  petitioner. 

W.  T,  Garden,  Second  Deputy  City  and  County  Attorney, 
and  /.  W,  Cathcart,  for  respondent. 


S.  HALAMA  V.  KAILI  HALAMA. 

No.  925. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  T.  B.  Stuart,  Judge. 

Submitted  April  17,  1916.  Decided  April  26,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Appeal  and  Error — equity  procedure — dismissal. 

It  is  reversible  error  for  a  circuit  Judge,  sitting  in  equity,  to 
dismiss  plaintiff's  bill  during  the  cross-examination  of  a  witness 
for  the  defendant,  thereby  preventing  further  cross-examination  of 
such  witness,  thereby  taking  from  the  defendant  the  opportunity 


HALAMA  V,  HALAMA,  23  Haw.  254.  255 

Opinion  of  the  Court 

of  offering  further  evidence  and  thereby  denying  to  the  plaintiflT 
the  opportunity  of  offering  evidence  in  rebuttal. 
Evidence — document  not  offered — appeal  and  error. 

It  is  prejudicial  error  to  consider  as  evidence  an  entry  in  a 
book  shown  by  defendant  to  a  witness  for  plaintiff  on  cross-exam- 
ination, the  authenticity  of  which  is  disputed,  where  such  book 
is  not  identified  and  introduced  in  evidence. 

OPINION  OF  THE  COURT  BY  QUARLES,  J. 

The  plaintiff  filed  his  bill  in  equity  alleging  that  on  the 
24th  day  of  February,  1913,  while  he  was  a  minor  of  the  age 
of  nineteen  years,  he  executed  and  delivered  to  the  defend- 
ant, his  brother,  a  quitclaim  deed  for  all  his  interest  in  cer- 
tain lands  and  personal  property  situated  on  the  island  of 
Maui;  that  he  did  not  at  the  time  know  the  value  of  the 
said  property  conveyed  by  said  deed,  but  which  property 
was  then  of  the  value  of  $500;  that  defendant  then  knew 
.the  value  thereof  but  stated  to  the  plaintiff  that  it  was  of 
the  value  of  $50,  which  statement  plaintiff  believed  and 
relied  on  owing  to  the  mature  years  of  the  defendant  and 
the  fact  of  their  relationship ;  that  defendant  there  and  then 
represented  to  the  plaintiff  that  he  (said  defendant)  had 
the  purchase  price,  namely  $50,  and  was  then  ready  to  pay 
it  and  would  on  that  day  pay  it  to  the  mother  of  the  plain- 
tiff, but  that  defendant  did  not  have  the  said  $50  and  did 
not  intend  to  pay  the  same;  that  no  part  of  the  purchase 
price  named  in  the  said  quitclaim  deed  has  been  paid  to 
the  plaintiff,  and  plaintiff  alleges  on  information  and  belief 
that  it  has  not  been  paid  to  his  mother;  that  said  deed  is 
of  record  in  the  office  of  the  registrar  of  conveyances  at 
Honolulu  in  liber  382,  page  468.  A  copy  of  the  said  quit- 
claim deed  is  attached  to  the  bill  as  a  part  thereof  and 
shows  that  it  in  terms  quitclaims  6nd  releases  all  of  plain- 
tiff's right,  title  and  interest  in  and  to  all  real  and  personal 
property  in  the  estate  of  S.  P.  Halama  inherited  by  plaintiff 
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and  his  sister  Kelupe  Sylva.  Plaintiff  disaffirms  the  said 
quitclaim  deed  and  prays  that  it  be  decreed  to  be  void  and 
that  the  same  be  canceled.  To  the  bill  defendant  filed  his 
answer  admitting  the  execution  of  the  said  quitclaim  deed ; 
admitting  that  he  knew  the  property  and  its  value  and  that 
it  was  at  the  time  of  the  value  of  $500 ;  admitting  that  the 
said  $50  had  not  been  paid,  but  alleging  that  on  the  day 
the  deed  was  executed  that  he  paid  to  the  mother  of  the 
plaintiff  the  sum  of  $10  and  then  promised  to  pay  the 
balance  soon  after  his  return  to  Maui,  and  alleging  that 
he  did  not  do  so  owing  to  the  fact  that  he  was  informed 
on  the  day  following  the  execution  of  the  quitclaim  deed  to 
him  that  the  plaintiff  had  executed  and  delivered  to  another 
party  another  deed  for  the  said  property,  to  set  aside  which 
deed  he  was  compelled  to  and  did  conamence  a  suit  in  equity 
in  which  he  succeeded  but  expended  in  costs  and  expenses 
$300  or  thereabouts.  The  answer  denies  the  material  allega^ 
tions  of  the  bill,  not  admitted  as  herein  shown,  and  denies 
that  the  plaintiff  had  any  interest  in  the  property  described 
in  said  quitclaim  deed. 

Two  witnesses  testified  positively  that  plaintiff  was  born 
in  December,  1893.  While  one  of  the  witnesses  for  the 
plaintiff  (his  mother)  was  being  cross-examined  counsel  for 
defendant  showed  her  a  Bible  with  red  covers,  in  which  an 
entry  in  pencil  to  the  effect  that  plaintiff  was  born  Decem- 
ber 23,  1892,  appears,  but  the  witness  denied  that  the  Bible 
then  shown  her  was  the  family  Bible,  and  said  that  she  did 
not  know  whose  Bible  it  was  or  who  made  the  entry.  She 
further  testified  that  her  husband  did  enter  in  a  Bible  the 
date  of  her  marriage  to  him  (November  20,  1892)  and  the 
date  of  the  birth  of  plaintiff  (December  23,  1893),  but  said 
that  the  Bible  then  shown  her  was  not  the  Bible  in  which 
said  entries  were  made,  and  said  the  Bible  in  which  her  hus- 
band made  the  entries  had  black  covers.  Counsel  for  the 
defendant  then  stated  that  he  would  later  identify  the 
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Bible  presented  to  the  witness  and  ofifer  it  in  evidence,  but 
did  not  do  so.  The  defendant  introduced  only  one  witness, 
Hoonani,  who  testified  that  plaintiff  was  born  in  December, 
1892.  While  this  witness  was  being  cross-examined  by 
counsel  for  the  plaintiff,  and  before  the  cross-examination 
was  closed,  the  circuit  judge  interrupted  the  hearing  and 
said: 

"I  am  inclined  to  hold  this  deed  operative.  According  to 
my  understanding  of  the  matter  it  makes  but  little  differ- 
ence to  any  one  whether  this  child  was  bom  in  '92  or  '93. 
Plaintiff  has  failed  in  proving  his  allegation  of  fraud  and 
has  failed  in  his  allegation  of  value  and  has  failed  otherwise. 

"I  am  not  going  to  set  aside  this  deed  simply  because  he 
may  not  have  been  of  age,  if  such  was  the  case.  If  he  was 
not  of  age  his  deed  would  not  be  void,  but  voidable.  If  he 
was  a  minor  when  he  made  the  deed,  he  might  ignore  this 
act  under  proper  conditions;  and  if  he  is  not  estopped 'by 
other  evidence.  I  think  there  is  much  in  this  case  against 
him.  The  next  day  after  making  this  deed  he  makes  a  deed 
of  the  same  property  to  another  party;  how  much  he 
obtained  for  the  second  deed  I  do  not  know.  On  the  wit- 
ness stand  he  does  not  seem  to  care  much  one  way  or  the 
other  about  what  the  result  may  be  of  this  trial.  I  think 
when  the  defendant  is  required  to  pay  the  balance  of  $40.00, 
that  is  all  that  ought  to  be  required  in  this  case.  I  hold  that 
the  plaintiff  has  failed  in  his  proof.  Now  what  kind  of  an 
order  can  the  court  make  so  as  to  say  that  this  $40.00  shall 
be  absolutely  paid  to  this  woman,  his  mother,  and  the  deed 
stand. 

"I  am  going  to  temper  these  things  with  equity  in  this 
case.  I  do  not  find  any  wrong  on  the  part  of  the  defend- 
ant— any  misstatements.  You  fail  altogether  in  that.  I  do 
not  think  that  you  have  made  out  your  case.  I  think  this 
deed  ought  to  be  sustained.  Plaintiff  does  not  give  evidence 
by  his  demeanor  that  he  is  in  great  earnest  and  does  not 
seem  to  care  much  about  the  matter.  I  will  order  the  deed 
to  be  confirmed,  stand  confirmed  upon  defendant  paying 
into  court  the  balance  of  the  purchase  money  for  the  use  of 
his  mother.  If  he  does  not  do  that,  within  six  months,  I  will 
open  up  the  case  again." 
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Plainti£f  moved  the  circuit  judge  to  set  aside  the  decision' 
on  the  ground  that  he  erred  in  deciding  in  favor  of  defend- 
ant after  finding  that  the  plaintiff  was  born  in  December, 
1893,  the  plaintiff  being  a  minor  at  the  time  the  deed  was 
executed.  The  circuit  judge  denied  this  motion,  filing  a 
written  decision  wherein  he  said : 

'The  plaintiff  files  this  motion  basing  it  on  the  proposi- 
tion that  the  court  found  that  the  plaintiff  was  bom  in  1893 
instead  of  1892.  This  is  not  correct.  To  the  contrary  the 
court  found  generally  that  the  plaintiff  had  failed  to  make 
out  his  case.  And  this  includes  the  allegation  of  his  being 
born  in  1893.  There  is  no  evidence  as  to  the  date  of  the 
death  of  Kaleianuenue's  first  husband.  He  may  have  died 
in  1892  and  may  have  been  the  father  of  this  plaintiff.  She 
married  again  in  '92,  and  how  long  her  prior  husband  had 
been  dead  at  that  time  there  is  no  evidence  to  show.  The 
plaintiff  was  born,  so  says  the  Bible  and  so  says  the  woman 
Hoonani,  in  December  '92.  The  fact  that  her  second  hus- 
band made  the  entry  of  the  plaintiff's  birth  as  December 
23,  '92,  would  seem  to  be  strong  evidence  of  the  elder  son 
that  the  plaintiff  was  born  in  December  '93,  and  also  the 
confused  statements  of  the  mother.  Upon  the  witness  stand 
they  hand  her  the  Bible  and  she  was  a  very  long  time. in 
examining  it.  She  questioned  it  being  the  correct  Bible. 
She  seemed  to  be  suffering  from  the  implications  that  might 
arise  in  the  Bible  against  her.  I  am  not  satisfied  that  she 
fully  understood  the  entries  in  the  Bible.  Her  elder  son, 
who  testifies  that  the  plaintiff  was  born  in  '93  has  rather 
a  singular  story  in  relation  to  his  being  there  at  the  time 
and  the  cause  of  his  visit.  In  short,  what  the  court  has 
held  and  still  holds  is  that  the  plaintiff  has  failed  in  his 
case  as  to  showing  himself  a  minor  at  the  time  he  alleged 
he  made  this  deed,  and  also  upon  every  other  part  of  his 
case.  And  the  court  further  finds  and  held  and  still  holds 
that  there  is  no  equity  in  the  plaintiff's  claim.  Motion  for 
new  trial  overruled." 

Thereafter  a  decree  was  filed,  which,  after  entitling,  court 

and  cause,  is  as  follows: 

"This  cause  came  on  duly  for  trial  on  the  4th  day  of 
March,  1915,  the  complainant  being  present  in  person  and 
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by  Eugene  K.  Aiu  and  Noa  W.  Aluli,  his  attorneys,  and  the 
defendant,  in  person  and  by  J.  Lightfoot,  his  attorney : 

"And  the  court,  after  hearing  the  evidence,  having  decided 
that  the  deed  sought  to  be  cancelled  be  sustained  upon  the 
payment,  within  six  months,  of  the  sum  of  forty  dollars 
($40.00)  by  the  defendant  to  Kaleianuenue,  the  mother  of 
the  complainant. 

"It  is  therefore  ordered,  adjudged  and  decreed,  That 
this  cause  be,  and  the  same  is  hereby,  dismissed,  upon  the 
pajonent  by  the  defendant  to  Kaleianuenue,  the  mother  of 
the  complainant,  of  the  sum  of  forty  dollars  ($40.00)  within 
six  months  from  the  said  4th  day  of  March,  1915." 

From  said  decree  the  plaintiff  has  appealed  to  this  court 

and  in  his  brief  assigns  the  following  errors,  to  wit : 

"(1)  In  not  considering  the  question  as  to  whether  or 
not  the  plaintiff  was  under  age  when  he  executed  the  deed ; 

"(2)  In  holding  that  there  was  a  failure  of  proof  on  the 
part  of  the  plaintiff; 

"(3)  In  terminating  the  trial  in  such  a  manner  as  to 
deprive  the  plaintiff  of  his  right  to  fully  cross-examine  Hoo- 
nani,  the  witness  for  the  defendant,  and  of  introducing 
evidence  in  rebuttal ; 

"(4)  In  finding  (if  he  so  found)  that  plaintiff  was  of 
age  when  he  executed  the  deed." 

It  will  not  be  necessary  to  discuss  the  errors  specified 
seriatim.  In  the  decision  announced  orally  the  circuit  judge 
seems  to  have  taken  the  position  that  the  age  of  the  plain- 
tiff, and  whether  he  was  or  was  not  a  minor  at  the  time  of 
executing  the  deed  in  question,  were  immaterial,  but  in  his 
written  decision  on  the  motion  to  set  aside  the  oral  decision 
he  holds  that  he  found  that  the  plaintiff  failed  to  prove 
that  he  was  a  minor  at  the  time  of  the  execution  of  the 
deed. 

The  action  of  the  court  in  interrupting  the  cross-exami- 
nation of  defendant's  witness  and  there  and  then  dismissing 
the  plaintiff's  bill  was  prejudicial  to  substantial  rights  of 
the  plaintiff.    It  took  from  the  plaintiff  the  opportunity  of 
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further  cross-examination  of  the  said  witness,  prevented 
the  defendant  from  offering  further  testimony  and  deprived 
the  plaintiff  of  the  opportunity  of  offering  rebutting  evi- 
dence. This  action  of  the  circuit  judge  was  error  which 
requires  a  reversal.  In  his  decision  of  plaintiff's  motion  to 
set  the  decision  aside  the  circuit  judge  refers  to  the  entry  in 
the  Bible,  shown  to  a  witness  for  plaintiff  (in  which  an 
entry  in  pencil  shows  the  plaintiff's  birth  to  have  been  in 
December,  1892)  as  evidence  of  the  date  of  his  birth  at 
that  time.  This  was  prejudicial  error  as  the  authenticity  of 
such  Bible  was  in  dispute,  it  had  not  been  identified  and 
had  not  been  introduced  in  evidence,  hence  was  not  evi- 
dence in  the  cause. 

One  of  the  positions  assumed  by  the  defendant  is  that 
the  plaintiff  had  no  interest  whatever  in  the  property  con- 
veyed by  said  quitclaim  deed,  but  the  ground  upon  which 
such  contention  is  based  is  not  stated  in  the  record  nor  in 
the  brief  of  counsel  for  defendant. 

As  a  reversal  on  the  grounds  suggested  must  be  had  it 
is  not  necessary  to  discuss  the  evidence  showing  the  fact  as 
to  whether  plaintiff  was  bom  in  December,  1892,  as  claimed 
by  defendant,  or  in  December,  1893,  as  claimed  on  behalf  of 
the  plaintiff.  If  his  birth  was  in  December,  1893,  he  was  a 
minor  at  the  time  that  he  executed  the  quitclaim  deed  in 
controversy  and  has  a  legal  right  to  disaffirm  the  same, 
while,  if  born  in  December,  1892,  as  claimed  by  defendant, 
he  was  an  adult  at  the  time  of  the  execution  of  said  quit- 
claim deed. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  circuit  judge  for  further  proceedings  consistent  with 
the  views  herein  expressed.  Costs  of  appeal  awarded  to 
appellant. 

E,  K.  Aiu  for  plaintiff. 

/.  Light  foot  for  defendant. 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Landlord  and  Tenant — liability  of  9ubtenant  to  the  landlord, 

A  subtenant  is  not  liable  upon  a  covenant  to  pay  rent  con- 
tained in  the  contract  of  lease  between  the  landlord  and  the 
tenant  under  whom  the  subleasing  exists;  but  where  the  subtenant 
enters  with  the  assent  of  the  landlord  under  an  agreement,  express 
or  implied »  to  pay  rent  to  the  landlord,  an  action  for  use  and 
occupation  is  maintainable  by  the  landlord  against  the  sub- 
tenant 

Assumpsit — pleading — misjoinder  of  defendants. 

In  an  action  of  assumpsit  against  several  defendants  a  defend- 
ant against  whom  a  cause  of  action  is  stated  cannot  demur  on 
the  ground  that  the  declaration  shows  no  cause  of  action  against 
another  defendant 

opinion  of  the  court  by  WATSON,  J. 

This  was  an  action  of  assumpsit  to  recover  from  the  de- 
fendants the  sum  of  $375,  the  balance  alleged  to  be  due  to 
plaintiff  for  the  rent  of  certain  premises  situate  on  Hotel 
street  in  Honolulu  for  the  months  of  July,  August,  Sep- 
tember and  October,  1915,  the  defendant  Naka.mura  being 
plaintiff's  lessee,  and  the  remaining  defendants  subtenants 
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of  said  Nakamura.    The  declaration  is  in  three  counts  as 

follows : 

"First  Count.  That  said  defendants  heretofore  to-wit  on 
October  11,  1915,  at  Honolulu,  City  and  County  of  Hono- 
lulu, Territory  of  Hawaii,  became  indebted  to  said  plain- 
tiff in  the  sum  of  six  hundred  and  twenty-five  dollars 
($625)  for  rent  for  the  use  and  occupation  of  that  certain 
premises  situate  on  the  mauka  Ewa  comer  of  Hotel  and 
Smith  streets  in  said  Honolulu,  being  the  two  stores  num- 
bered 52  and  54  North  Hotel  street,  for  the  months  of 
June,  July,  August,  September  to  and  including  October 
31,  1915,  at  $125  per  month,  the  said  premises  being  the 
property  of  said  plaintiff,  and  demised  by  plaintiff  to  the 
defendant  G.  Nakamura,  by  indenture  of  lease  dated  Sep- 
tember 25,  1911,  for  a  term  of  5  years  from  October  1,  1911, 
at  a  monthly  rental  of  $125  payable  in  advance  on  the  first 
day  of  each  and  every  month  during  said  term,  without 
notice  or  demand,  and  upon  the  condition,  among  others, 
that  said  lessee,  G.  Nakamura,  would  not  without  the  con- 
sent of  said  lessor,  plaintiff  herein,  assign  said  lease,  nor 
underlet  nor  part  with  the  possession  of  the  whole  or  any 
part  of  said  premises,  a  copy  of  said  lease  being  hereto 
attached  and  hereby  made  part  hereof,  marked  Eidhibit  A ; 
that  said  premises  were  thereafter  orally  and  with  the  con- 
sent of  plaintiff  let  to  all  of  the  remaining  defendants 
above  named  by  the  said  G.  Nakamura,  upon  a  month  to 
month  tenancy,  upon  the  promise  of  said  defendants  to 
pay  to  the  plaintiff  herein,  the  said  rental  of  $125  per 
month  in  advance  upon  the  first  of  each  and  every  month 
without  notice  or  demand,  during  their  occupancy  of  said 
premises ;  that  said  defendants  have  been  in  possession  and 
have  had  the  use  and  enjoyment  of  said  premises  for  said 
months .  of  June,  July,  August,  September,  and  October, 
1915,  and  promised  plaintiff  to  pay  to  him  said  rental  of 
$125  per  month  upon  the  first  day  of  each  and  every 
month,  in  advance,  without  notice  or  demand;  that  said 
plaintiff  has  demanded  payment  of  said  rental  from  said 
defendants  but  the  defendants,  though  promising  to  pay 
the  same,  have  failed  and  neglected  to  pay  the  same  or  any 
part  thereof  save  and  except  the  sum  of  $250,  paid  on 
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October  12,  1915;  to  the  damage  of  said  plaintiff  in  said 
sum  of  three  hundred  seventy-five  dollars  ($375.00). 

"Second  Count.  That  said  defendants  heretofore  to-wit 
on  October  11,  1915,  at  Honolulu  aforesaid,  became  in- 
debted to  said  plaintiff  in  the  sum  of  $625  for  rent  for  use 
and  occupation  of  that  certain  premises  situate  on  the 
mauka  Ewa  comer  of  Hotel  and  Smith  streets,  in  said 
Honolulu,  being  the  two  stores  numbered  52  and  54,  North 
Hotel  street,  for  the  months  of  June,  July,  August,  Sep- 
tember to  and  including  October  31,  1915,  at  $125  per 
month,  the  said  premises  being  the  property  of  said  plain- 
tiff ;  that  said  defendants  have  been  in  possession  and  have 
had  the  use  and  enjoyment  of  said  premises  for  said  months 
of  June,  July,  August,  September  and  October,  1915,  and 
promised  plaintiff  to  pay  to  him  when  thereunto  afterwards 
requested  for  the  use  and  occupation  of  said  premises  4such 
sum  as  the  same  were  reasonably  worth ;  that  the  use  and 
enjoyment  of  said  premises  were  and  are  reasonably  worth 
the  sum  of  $125  per  month  and  were  and  are  worth  the  sum 
of  $625  for  said  months  of  June,  July,  August,  September 
and  October,  1915;  that  said  plaintiff  has  demanded  pay- 
ment of  said  rental  of  $125.00  per  month,  amounting  in  all 
to  $625  for  said  months  of  June,  July,  August,  September 
and  October,  1915,  but  the  defendants,  though  promising 
to  pay  the  same,  have  failed  and  neglected  to  pay  the  same 
or  any  part  thereof  save  and  except  the  said  sum  of  $250 
paid  on  October  12,  1915;  to  the  damage  of  said  plaintiff  in 
the  said  sum  of  $375.00." 

The  third  count  is  upon  an  account  stated  for  the  bal- 
ance of  $375.  The  prayer  was  for  the  sum  of  $375  together 
with  interest,  attorney's  commissions  and  costs  of  court. 

The  lease  from  plaintiff  to  the  defendant  G.  Nakamura 
was  attached  to  and  made  a  part  of  the  declaration  as 
exhibit  A,  the  material  terms  of  the  lease  being  set  forth 
in  the  first  count  hereinabove.  The  lease  contains,  among 
others,  a  covenant  on  the  part  of  the  lessee  that  he  will  not 
without  the  consent  of  the  lessor  assign  said  lease  nor 
underlet  nor  part  with  the  possession  of  the  whole  or  any 
part  of  the  premises.  The  lease  also  contains  the  usual  cov- 
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enant  to  pay  rent  with  a  provision  for  forfeiture  and  re- 
entry by  the  lessor  for  failure  by  the  lessee  to  perform  any 
of  the  covenants  of  said  lease. 

Upon  the  filing  of  the  declaration  four  of  the  defendants 
(other  than  Nakamura)  appeared  and  interposed  the  fol- 
lowing demurrer  thereto: 

"(1)  That  the  first  count  in  said  declaration  is  incon- 
sistent with  the  other  counts  therein  ; 

"(2)  That  it  appears  by  the  said  declaration  that  these 
defendants  are  not  liable  for  the  said  rent,  but  that  only 
one  of  said  defendants  is  liable  therefor,  namely,  G. 
Nakamura ; 

"(3)  That  there  is  no  privity  of  contract  between  these 
defendants  and  plaintiff  shown  in  said  declaration." 

After  argument  the  demurrer  was  sustained  (upon  what 
ground  or  grounds  does  not  appear),  and,  the  plaintiff 
refusing  to  amend,  the  court  thereafter  made  and  entered 
its  order  and  judgment  sustaming  the  said  demurrer  and 
dismissing  the  complaint,  witii  costs  against  the  plaintiff. 
Plaintiff  thereupon  duly  excepted,  the  single  exception  be- 
fore this  court  going  to  the  action  of  the  trial  court  in  sus- 
taining the  demurrer  and  dismissing  the  complaint. 

It  is  contended  by  counsel  for  appellees  under  the  first 
ground  of  the  demurrer  that  plaintiff's  declaration  is  fatally 
defective  for  inconsistency  and  repugnancy  in  that  the  first 
and  second  counts  are  predicated  upon  the  lease,  and  the 
last  count  (account  stated)  upon  the  absence  of  a  lease. 
We  think  the  basic  error  of  this  contention  is  shown  by  an 
examination  of  the  declaration  itself,  from  which  it  appears 
that  plaintiff  is  not  attempting  to  hold  the  defendants 
other  than  Nakamura  (that  is,  the  subtenants)  under  the 
covenant  to  pay  rent  contained  in  the  lease  but  under  their 
oral  promise  to  pay  rent  to  the  plaintiff  during  their  occu- 
pancy of  the  premises  upon  a  month  to  month  tenancy.  The 
first  count  alleges  the  lease  to  Nakamura  for  a  period  of  five 
years,  the  subletting  by  him  of  the  premises  to  the  other 
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defendants  upon  a  month  to  month  tenancy,  with  the  con- 
sent of  the  lessor  (plaintiff  herein),  and  the  express  promise 
of  the  defendants  to  pay  to  plaintiff  the  rental  of  $125  per 
month  during  their  occupancy  of  said  premises.  The  second 
count  alleges  the  lease,  the  subletting,  and  the  promise  of 
the  defendants  to  pay  plaintiff  for  the  use  of  said  premises 
what  the  same  were  reasonably  worth.  The  third  count  is 
upon  an  account  stated.  None  of  the  counts  of  the  declara- 
tion are  predicated  upon  the  lessee's  covenant  to  pay  rent 
but  upon  the  express  undertaking  and  agreement  of  the 
undertenants  to  pay  rent  to  the  lessor,  during  their  occupa- 
tion, upon  a  month  to  month  tenancy.  It  is  well  settled  that 
the  lessor  cannot  sue  the  undertenant  upon  the  lessee's  cov- 
enant to  pay  rent,  but  it  is  equally  well  settled  that  where 
the  undertenant  enters  with  the  assent  of  the  lessor  under  an 
agreement,  express  or  implied,  to  pay  rent  to  the  lessor,  an 
action  is  maintainable  by  the  lessor  against  the  undertenant, 
not  under  the  lessor's  covenant  to  pay  rent,  but  for  use  and 
occupation  under  the  agreement  of  the  undertenant  to  attorn 
to  the  lessor.  2  Taylor's  L.  &  T.  (8th  ed.)  §448,  n.  5  and 
cases  cited.  In  Jennings  v.  Alexander ^  1  Hilton  (N.  Y.) 
154,  which  was  an  action  by  the  lessor  against  an  under- 
tenant for  rent,  the  court  on  page  155  said :  "The  defendant 
entered  under  0.  R.  Bumham  (the  lessee),  and  not  under 
the  plaintiff,  and  it  was  necessary  to  show  some  promise, 
express  or  implied,  to  pay  the  rent  to  the  plaintiff  by  the 
defendant,  with  the  assent  of  the  lessor.  In  that  case  the 
action  could  be  maintained.  McFarlan  v.  Watson,  3  Com- 
stock  (N.  Y.)  286."  "According  to  the  findings  Felker  is 
subtenant  and  not  liable  to  appellants  (lessors)  for  rents 
unless  by  virtue  of  his  undertaking  with  Hardin.  Wood, 
Landl.  &  Ten.  545,  547;  Harvey  v.  McGrew,  44  Tex.  412. 
But  if  Hardin  had  assigned  his  term  Felker  then  would 
have  been  liable  upon  all  the  covenants  of  the  lease." 
Giddings  et  al  v.  Felker  et  al  (Tex.)  7  S.  W.  694,  695. 
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We  think  the  counts  in  plaintiff's  declaration  are  neither 
repugnant  nor  objectionably  inconsistent  (Harrison  v. 
Magoon,  13  Haw.  339,  359)  and  that  the  same  were  prop- 
erly joined  in  his  action  of  assumpsit.  The  rule  as  to 
when  assumpsit  lies  and  what  counts  may  be  joined  in  such 
an  action  is  stated  in  1  Ency.  PL  &  Prac.  169,  as  follows: 
"The  action  of  assumpsit  is  one  brought  to  recover  damages 
for  the  breach  of  a  contract  not  under  seal.  All  causes  of 
action  enforceable  in  assumpsit  may  be  joined." 

The  second  and  third  counts  of  the  demurrer  are  equally 
untenable.  The  demurring  defendants  are  all  subtenants 
of  the  original  lessee,  and  from  what  has  been  said  above 
it  is  obvious  that  a  cause  of  action  has  been  stated  against 
them  and  that  privity  of  contract  has  been  shown  to  exist 
between  them  and  the  plaintiff.  The  subletting  being  for 
a  period  less  than  one  year,  that  is,  upon  a  month  to  month 
tenancy,  the  contract  was  not  within  the  statute  of  frauds 
and  was  not  required  to  be  in  writing.  There  is  but  one 
cause  of  action  stated  in  the  declaration  and  that  is  against 
the  undertenants  (the  defendants  other  than  Nakamura), 
and  the  fact  that  Nakamura  (the  lessee)  has  been  joined 
as  a  party  defendant  does  not  render  it  bad  as  misjoining 
causes  of  action  (23  Cyc.  434).  Nor  can  the  remaining 
defendants,  the  cotenants  against  whom  a  cause  of  action 
is  stated,  demur  on  the  ground  that  the  declaration  shows 
no  cause  of  action  against  another  defendant  (31  Cyc. 
274).  For  an  application  of  this  rule  in  an  equity  case  isee 
Pond  V.  Montgomery,  22  Haw.  241. 

Exception  sustained. 

C.  F.  Peterson  for  plaintiff. 

J,  A.  Magoon  for  defendants. 
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HIDETARO  SAKAN  AND  K.  HIRATA  v.  HON.  C.  W. 
ASHFORD,  FIRST  JUDGE  OF  THE  CIRCUIT 
COURT  OF  THE  FIRST  JUDICIAL  CIRCUIT, 
TERRITORY  OF  HAWAII,  KISHICHI  NODA, 
SENSUKE  OKAMOTO,  TOYOKICHI  SHINDO, 
YASABURA  HASEGAWA,  SADAJIRO  TONO- 
MURA,  SIESHIRO  TERADA  AND  JINGORO 
NISHIKAWA. 

No.  945. 

Petition  for  Writ  of  Prohibition. 

Argued  April  24,  1916.  Decided  Mat  6,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Prohibition — equity — jurisdiction. 

Where  a  bill  in  equity  shows  that  the  controversy  between 
the  parties  is  such  as  a  court  of  equity  may  properly  take  cog- 
nizance of,  prohibition  does  not  lie  to  restrain  the  proceeding  be« 
cause  the  bill  shows  that  the  complainants  have  an  adequate 
remedy  at  law,  or  is  demurrable  on  some  other  ground  which 
does  not  go  to  the  Jurisdiction  of  equity  over  the  subject  matter. 

Contempt — order  to  show  cause — sufficiency  of  form. 

In  a  case  of  constructive  contempt  of  court,  where  a  proper 
showing  has  been  made  for  the  issuance  of  an  order  to  show 
cause  why  the  alleged  contemnor  should  not  be  punished,  the 
order  is  sufficient  in  form  if  it  states  in  a  general  way  the  nature 
of  the  charge  made  against  the  party. 

opinion  of  the   court  by  ROBERTSON.   C.J. 

On  March  21,  1916,  the  respondents  herein,  other  than 
the  circuit  judge,  filed  a  bill  in  equity  against  the  peti- 
tioners herein  averring  a  conspiracy,  fraud,  insolvency,  and 
admission  of  indebtedness,  and  praying  for  discovery,  an 
injunction,  and  that  the  respondents  therein  be  decreed  to 
be  trustees  for  the  complainants  with  respect  to  certain 
goods,  wares  and  merchandise  alleged  to  have  been  ob- 
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tained  from  the  complainants  by  the  respondent  Sakan 
and  by  him  transferred  to  the  respondent  Hirata,  and  the 
proceeds  of  certain  thereof  alleged  to  have  been  sold  by  the 
latter,  and  for  other  relief.  The  bill  seems  to  have  been 
intended  to  state  grounds  for  relief  both  as  an  ordinary 
creditors'  bill  and  as  one  to  establish  and  enforce  a  construc- 
tive trust.  Upon  the  filing  of  the  bill  the  circuit  judge 
made  an  order  temporarily  restraining  the  respondents 
from  selling,  assigning  or  otherwise  disposing  of  the  prop- 
erty in  question;  and  directing  them  to  appear  before  him 
and  show  cause,  on  the  24th  day  of  March,  why  the  injunc- 
tion prayed  for  in  the  bill  should  not  issue  forthwith,  and 
why  they  should  not  answer  the  interrogatories  propounded 
in  the  bill,  and  why  the  other  relief  prayed  for  should  not  be 
granted.  The  object  of  the  court  in  making  this  strange  order 
seems  to  have  been  to  force  the  respondents  to  a  hearing  up- 
on the  merits  of  the  controversy  upon  three  days  notice,  al- 
though process  in  the  usual  form  had  issued  upon  the  filing 
of  the  bill  summoning  the  respondents  to  appear  and  answer 
ten  days  after  service.  On  March  24  the  respondents  appear- 
ed and  filed  a  document  designated  "Return  to  Order  to  Show 
Cause."  It  was  therein  set  forth  that  the  court  was  without 
jurisdiction  to  consider  the  matters  averred  in  the  bill 
of  complaint  because  they  do  not  state  a  case  for  equitable 
relief;  that  it  was  not  made  to  appear  that  the  complain- 
ants' claims  had  been  reduced  to  judgment  or  determined 
by  a  court  of  law ;  that  the  United  States  District  Court  in 
and  for  the  District  and  Territory  of  Hawaii  has  exclusive 
jurisdiction  of  all  the  matters  and  things  averred  in  the 
bill;  and  that  the  bill  is  indefinite,  uncertain  and  unintel- 
ligible. It  prayed  that  the  order  to  show  cause  be  dis- 
charged. The  document  was  regarded  by  the  circuit  judge 
as  a  demurrer  to  the  bill  and,  as  such,  was  overruled  on 
April  13.  An  interlocutory  appeal  to  this  court  was  allowed 
but  was  not  perfected.  On  April  18  the  circuit  judge  entered 
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an  order  purporting  to  have  been  based  "on  motion  of 
George  S.  Curry,  counsel  for  the  plaintiffs  herein,  and  on 
the  showing  made,''  and  directing  the  said  Hirata  to  appear 
in  court  on  the  20th  day  of  April  and  show  cause  why  he 
should  not  be  adjudged  guilty  of  contempt  of  court  "for 
violating  the  temporary  injunction  and  restraining  order 
issued,  made  and  entered  herein  on  the  21st  day  of  March." 
On  April  19  the  respondents  Sakan  and  Hirata  applied  for 
and  obtained  this  writ  of  prohibition  with  the  view  of  having 
the  circuit  judge  restrained  from  proceeding  further  with 
the  suit  in  equity.  On  behalf  of  these  petitioners  it  is  here 
contended  that  the  court  of  equity  is  without  jurisdiction 
in  the  premises  because  the  complainants  have  a  plain, 
adequate  and  complete  remedy  at  law  with  reference  to 
the  matters  averred  in  the  bill;  that  they  are  entitled  to  a 
trial  by  jury  upon  the  claims;  that  it  does  not  appear  that 
the  creditors  have  exhausted  their  remedy  at  law  by  reduc- 
ing their  claims  to  judgment  followed  by  return  of  execu- 
tion nulla  bona;  and  that  the  federal  court  in  bankruptcy 
has  jurisdiction.  It  is  unnecessary  to  recapitulate  the 
averments  contained  in  the  lengthy  bill.  It  is  enough  to 
say  that  the  bill  contains  at  least  enough  to  indicate  that 
the  complainants  have  claims  of  equitable  cognizance  against 
the  respondents.  The  nature  of  the  subject  matter  dis- 
closed by  it  is  such  as  equity  may  take  jurisdiction  of.  If 
it  does  appear  from  the  bill  that  the  complainants  have  an 
adequate  and  efficacious  remedy  at  law  and  it  is  not  a  case 
where  the  jurisdiction  at  law  and  in  equity  is  concurrent » 
or  if  the  bill  is  deficient  of  allegation  in  some  respect,  the 
demurrer,  so  called,  presumably  was  improperly  overruled, 
but  with  reference  to  that  ruling — at  most  a  mere  error — 
the  respondents  will  have  a  sufficient  remedy  by  way  of 
appeal  or  writ  of  error  from  an  adverse  final  decree  if  one 
be  entered.    If  the  bill  is  defective  in  form  the  complain- 
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ante  may,  in  the  meantime,  obtain  permission  to  amend  it. 
To  be  entitled  to  a  perpetual  writ  of  prohibition  the  peti- 
tioner therefor  must  show  not  only  that  the  lower  court  is 
proceeding  without  jurisdiction,  or  in  excess  of  its  jurisdic- 
tion, but  also  that  no  other  adequate  means  of  relief  is 
available  to  him.  Union  Feed  Co.  v.  Kaaihue,  21  Haw.  345; 
Oyama  v.  Stitart,  22  Haw.  693.  However,  the  contention 
that  the  circuit  judge,  sitting  in  equity,  has  no  jurisdiction 
of  the  subject  matter  of  tiie  suit  in  question  is  not  sus- 
tained. When  a  court  of  equity  has  jurisdiction  of  the  sub- 
ject matter  of  a  suit  and  is  competent  to  grant  the  relief 
sought  its  power  to  determine  the  controversy  and  enter 
a  valid  decree  is  not  defeated  by  the  fact  that  the  com- 
plainant has  a  plain,  adequate  and  complete  remedy  at 
law.  See  16  Cyc.  128;  Kiuila  v.  Kuapahi,  15  Haw.  300,  and 
cases  there  cited.  A  bill  in  equity  may  be  demurrable  be- 
cause of  the  existence  of  a  complete  and  adequate  remedy 
at  law  and  yet  the  suit  be  not  without  the  jurisdiction  of 
a  court  of  equity.  This  is  shown  in  Kuala  v.  Kuapahi,  and 
similar  cases,  for  if  the  existence  of  the  legal  remedy  goes 
to  the  jurisdiction  of  equity  under  any  and  all  circum- 
stances no  waiver  of  the  defense  could  confer  jurisdiction. 
The  line  of  cases  referred  to  shows  that  that  is  not  so.  And 
so,  again,  with  reference  to  the  contention  that  the  bill 
cannot  be  maintained  as  a  creditors'  bill  in  the  absence  of 
an  averment  that  the  complainants  have  obtained  judg- 
ment at  law  and  that  execution  has  been  returned  thereon 
nulla  bona,  if,  under  the  circumstances  averred,  the  general 
rule  which  is  invoked  applies  (a  point  we  do  not  decide), 
and  the  bill  cannot  otherwise  be  maintained  against  a 
demurrer,  still  the  jurisdiction  of  the  equity  court  over 
the  subject  matter  would  not  be  affected.  And  so,  also,  with 
reference  to  the  contention  that  there  is  exclusive  jurisdic- 
tion in  the  federal  court  because  the  bill  avers  that  on 
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March  17,  1916,  certain  of  the  complainants  filed  a  peti- 
tion in  that  court  to  have  the  respondent  Sakan  adjudged 
an  involuntary  bankrupt.  It  is  not  averred  that  an  adjudica- 
tion of  bankruptcy  has  been  made.  If  such  an  adjudication 
shall  be  made,  and  a  trustee  be  appointed  in  due  course, 
and  it  is  found  that  the  prosecution  of  the  suit  in  equity 
will  interfere  with  the  proper  administration  of  the  bank- 
rupt's estate,  the  suit,  presumably,  may  be  stayed,  at  least 
as  to  the  respondent  Sakan,  by  the  bankruptcy  court.  (See 
Collier  on  Bankruptcy  (10th  ed.)  p.  266.)  But  it  does  not 
appear  from  the  record  before  us  that  there  is  a  lack  of  jur- 
isdiction in  the  premises  in  the  equity  court  by  reason  of 
the  filing  of  the  petition  in  bankruptcy. 

Was  the  order  of  April  18,  directing  the  respondent 
Hirata  to  appear  and  show  cause  why  he  should  not  be 
adjudged  guilty  of  contempt  of  court,  made  without  juris- 
diction, and  should  proceedings  upon  it  be  prohibited?  It 
is  settled  law  in  this  Territory  that  a  proceeding  for  con- 
tempt of  court  for  violating  a  void  order  will  be  restrained 
even  though  the  question  of  jurisdiction  was  not  first  raised 
in  the  lower  court.  Dole  v.  Gear,  14  Haw.  554,  568;  Rose 
V.  Ashford,  22  Haw.  469.  In  Rose  v.  Ashford  it  was  also 
held  that  in  cases  of  constructive  contempt  where  the  facts 
constituting  the  alleged  offense  do  not  appear  of  record  and 
are  not  evident  to  the  court  it  is  necessary,  to  give  the 
court  jurisdiction  to  proceed  against  the  contemner,  that 
a  complaint  in  some  form  setting  forth  the  facts  which  it 
is  claimed  constitute  the  contempt  be  filed  as  a  basis  for 
the  citation.  This  is  for  the  information  of  the  court  and 
to  apprise  the  party  proceeded  against  of  what  he  is  accused. 
In  the  case  at  bar  no  such  complaint  appears  in  the  record, 
but  the  order  itself  recites  that  a  showing  was  made,  and 
the  petition  for  the  writ  does  not  aver  that  it  was  not 
made.     Under  these  circumstances  we  must  assume  that 
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the  recital  was  true  and  that  a  proper  foundation  for  the 
order  was  presented  to  the  circuit  judge.  It  was  not  neces- 
sary that  the  citation  to  appear  should  have  set  forth  what 
the  showing  was.  It  would  be  a  case  of  civil  constructive 
contempt,  and  Hirata  was  already  in  court  as  a  party  to  the 
equity  suit.  It  was  enough  that  the  order  should  state 
generally,  as  it  did,  that  the  party  was  charged  upon  a  cer- 
tain showing  made  to  the  court  with  having  violated  the 
restraining  order  mentioned.  "No  great  strictness  is  re- 
quired in  the  construction  or  fomi  of  a  rule  requiring  a 
defendant  to  show  cause  why  he  should  not  be  punished 
for  contempt.  In  cases  where  an  information  is  filed  it  is 
sufficient  if  the  rule  informs  him,  in  a  general  way,  of  the 
nature  of  the  charge  preferred  against  him ;  for  it  is  enough 
that  the  rule  conveys  such  notice  as  will  apprise  him  of 
the  fact  that  a  charge  is  pending  against  him,  and  put  him 
upon  inquiry."   Hawkins  v.  State,  126  Ind.  670,  674. 

Our  conclusion  is  that  it  has  not  been  shown  that  the 
circuit  judge  has  proceeded  without  jurisdiction,  and  that 
the  temporary  writ  heretofore  issued  herein  should  be  dis- 
solved.  It  is  so  ordered. 

J.  Lightfoot  for  petitioners. 

G.  S.  Curry  for  respondents. 
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RINSABURA  KUWAHARA  v.  SADA  KUWAHARA. 

NO.  922. 

Appeal  from  Circuit  Judge,  Second  Circuit. 
Hon.  W.  S.  Edings,  Judge. 

AicGUED  April  3,  1916.  Decided  Mat  12»  1916. 

Robertson,  C.J.,  Watson  and  Quarlbs,  JJ. 

Equity — application   of  maxifiM — *'he  who   comes   into   equity   must 
come  with  clean  Jhands,*' 
The  equitable  maxim  that  "he  who  comes  into  equity  must 
come  with  clean  bands'*  has  no  application  in  a  case  where  the 
relief  sought  is  entirely  proper  and  legal  and  in  no  way  depend- 
ent upon  the  complainant's  previous  wrongful   (criminal)   act. 
Trusts — evidence — weight  and  sufficiency, 

A  constructiye  trust  must  be  established  by  evidence  which  is 
clear,  definite,  unequivocal  and  satisfactory.  Decree  herein  re- 
versed on  the  evidence. 

opinion  op  the  court  by  WATSON,  J. 

This  is  an  appeal  by  respondent  from  a  decree  in  com- 
plainant's favor  in  a  suit  for  accounting  and  other  relief, 
wherein  it  was  sought  to  hold  the  respondent  liable  as 

trustee  under  a  constructive  trust  for  one-half  of  the  pro- 
ceeds of  the  sale  of  a  certain  leasehold  and  the  improve- 
ments thereon  and  for  one-half  of  the  rentals  received  by 
her  from  said  property.  The  following  facts  were  averred  in 

the  complaint:  That  in  February,  1906,  Torakichi  Kuwa- 
hara,  a  brother  of  complainant,  since  deceased,  informed 

complainant  that  one  Matsushima  was  the  lessee  of  a  cer- 
tain lot  in  Wailuku  and  that  he  was  willing  to  transfer  said 
lot  to  the  complainant;  that  complainant,  relying  on  the 
statement  and  good  faith  of  said  Torakichi  Kuwahara, 
accepted  from  him  what  purported  to  be,  and  what  the 
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said  Torakichi  Kuwahara  assured  complainant  was,  a  trans- 
fer to  complainant  of  said  leasehold  interest  for  the  unex- 
pired term;  that  thereupon  complainant  erected  a  building 
upon  said  lot  at  his  sole  expense,  which  building  was  com- 
pleted in  June,  1906;  that  complainant,  in  consideration  of 
the  payment  to  him  by  said  Torakichi  Kuwahara  of  one- 
half  of  the  cost  of  said  building,  sold  and  transferred  by 
oral  agreement  to  said  Torakichi  Kuwahara  a  one-half  in- 
terest in  said  building  and  placed  said  Torakichi  Kuwahara 
in  charge  of  said  building  as  the  agent  and  manager  of 
complainant;  that  thereafter  and  until  March,  1909,  the 
said  Torakichi  Kuwahara  remained  in  charge  of  said  build- 
ing and  turned  over  to  complainant  one-half  of  the  rents 
accruing  therefrom;  that  in  March,  1909,  said  Torakichi 
Kuwahara,  while  still  agent  for  complainant,  and  knowing 
that  the  beforementioned  purported  transfer  by  Matsu- 
shima  to  complainant  was,  in  fact,  never  signed  or  author- 
ized by  said  Matsushima,  and  knowing  that  the  said  land 
and  premises  were  owned  by  the  Wailuku  Sugar  Company, 
Limited,  and  leased  to  one  Masakichi  Kido,  for  the  pur- 
pose and  with  a  design  of  defrauding  complainant,  with  the 
consent  of  said  Wailuku  Sugar  Company,  and  without  the 
knowledge  of  complainant,  procured  from  the  said  Masa- 
kichi Kido  to  himself,  the  said  Torakichi  Kuwahara,  an 
assignment  of  the  said  lease  covering  the  said  premises  on 
which  complainant  had  erected  the  building  aforesaid ;  that 
in  November,  1909,  complainant  and  said  Torakichi  Ku- 
wahara had  a  quarrel  over  the  rentals  from  said  building 
which  resulted  in  the  death  of  said  Torakichi  Kuwahara; 
that  after  the  death  of  said  Torakichi  Kuwahara,  the  re- 
spondent herein,  the  widow  of  said  Torakichi  Kuwahara, 
held  and  enjoyed  the  said  building  and  the  rents  thereof 
as  her  own  property  until  the  month  of  May,  1915,  when 
she  sold  said  building  for  $500;  that  complainant  has  de- 
manded of  said  respondent  $250,  the  price  of  his  half  inter- 


KUWAHARA  v,  KUWAHARA,  23  Haw.  273.      275 

opinion  of  the  Court 

est  in  said  building,  together  with  one-half  of  the  rents 
which  the  said  respondent  has  collected  since  the  death  of 
her  husband  (November,  1909).  The  decree  of  the  court 
(no  written  decision  having  been  filed)  was  that  the  com- 
plainant have  and  recover  from  the  respondent,  Sada 
Kuwahara,  the  sum  of  $250,  and  that  the  said  Sada  Kuwa- 
hara  pay  unto  the  said  Rinsabura  Kuwahara  the  said  sum 
of  $250,  and  that  she,  the  said  Sada  Kuwahara,  account  to 
and  with  the  said  Rinsabura  Kuwahara  of  and  concerning 
one-half  of  the  rental  and  income  of  and  from  the  said 
building  collected  and  received  by  her,  and  upon  such 
accounting  pay  over  to  the  said  Rinsabura  Kuwahara  all 
such  amounts  of  money  as  may  be  found  due  him,  and  that 
the  said  respondent  pay  the  costs. 

The  appeal  herein  is  predicated  upon  two  grounds:  (1) 
that  appellee  failed  to  prove  by  evidence  other  than  his 
own,  which  could  only  be  met  by  the  murdered  man,  the 
material  allegations  of  his  bill,  and  (2)  that  appellee,  hav- 
ing murdered  respondent's  husband  and  predecessor  in 
title,  Torakichi  Kuwahara,  through  whom  she  claims  as  an 
heir  at  law,  has  not  come  into  court  with  clean  hands,  and 
therefore  is  not  entitled  to  relief  in  a  court  of  equity. 

Considering  these  grounds  of  appeal  in  their  inverse 
order  we  cannot  sustain  the  contention  of  appellant  that 
appellee  (complainant  below),  by  reason  of  having  mur- 
dered respondent's  husband  and  predecessor  in  title,  is 
barred  from  relief  in  a  court  of  equity.  It  appears  from  the 
undisputed  evidence  that  complainant  and  Torakichi  Ku- 
wahara, in  November  1909,  quarreled  over  the  rentals  of 
the  property  in  question  during  which  quarrel  the  com- 
plainant killed  said  Torakichi;  that  complainant  was  tried 
for  said  killing,  found  guilty  of  the  offense  of  murder  in 
the  second  degree,  and. was  sentenced  to,  and  is  now  serv- 
ing, a  term  of  thirty-five  years  in  Oahu  prison.  What  the 
facts  were  leading  up  to  the  killing  does  not  appear.    We 
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are  of  the  opinion  that  the  maxim  that  ''he  who  comes  into 
equity  must  come  with  clean  hands''  has  no  such  applica- 
tion as  the  respondent  seeks  to  give  it.  In  the  case  at  bar 
the  relief  sought  is  entirely  proper  and  legal,  and,  a^  we 
view  it,  in  no  wise  dependent  upon  the  complainant's  pre- 
vious wrongful  act.  Public  policy  does  not  require  that  the 
complainant  be  deprived  of  his  property  rights  because  of 
his  criminal  act,  for  the  demands  of  public  policy  are  satis- 
fied by  the  proper  execution  of  the  laws  and  the  punish- 
ment of  the  crime. 

"An  obligation  will  be  enforced,  though  indirectly  con- 
nected with  an  illegal  transaction,  if  it  is  supported  by  an 
independent  consideration,  so  that  the  plaintiff  does  not 
require  the  aid  of  the  illegal  transaction  to  make  out  his 
case.  Armstrong  v.  Toler,  11  Wheat.  258;  Faikney  v.  Rey- 
nous,  4  Burrow,  2069;  Petrie  v.  Hannay,  3  T.  R.  418; 
Farmer  v.  Riissell,  1  B.  &  P.  296 ;  Planters'  Bank  v.  Union 
Bank,  16  Wall.  483;  McBlair  v.  Gibbes,  17  How.  232,  236: 
Brooks  V.  Martin,  2  Wall.  70 ;  Bly  v.  Second  Nat,  Bank,  77 
Penn.  St.  453."  Armstrong  v.  American  Exch.  Bank,  133 
U.  S.  433,  469.  See  also  Shaver  v.  Heller  A  Merz  Co.  108 
Fed.  821,  834,  65  L.  R.  A.  878,  887;  Yale  Gas  Stove  Co.  v. 
Wilcox,  64  Conn.  101,  128;  Upchurch  w.  Anderson  (Tenn.), 
52  S.  W.  917,  922;  1  Pom.  Eq.  Jur.  §399. 

"The  maxim  that  he  who  comes  into  equity  must  do 
equity  cannot  deprive  the  complainants  of  their  right  to 
an  accounting  which  is  not  founded  in  any  way  upon  their 
wrongful  conduct."  Ely  v.  King-Richardson  Co.,  L.  R.  A. 
1915B  1052,  1056,  265  111.  148,  106  N.  E.  619. 

The  second  ground  of  appeal  (numbered  (1)  herein- 
above), under  which  it  is  argued  by  counsel  for  appellant 
that  the  decree  of  the  lower  court  is  not  sustained  by  the 
evidence,  presents  a  question  of  more  difficulty.  The  rule  is 
well  established  that  a  constructive  trust  cannot  be  estab- 
lished by  a  mere  preponderance  of  the  evidence,  but  must 
be  established  by  evidence  which  is  olear,  definite,  unequiv- 
ocal and  satisfactory.  39  Cyc.  192,  193.   A  demurrer  to  the 
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bill  of  complaint  having  been  overruled  respondent  filed  an 
answer  in  which  it  was  admitted  by  her  that,  claiming 
through  her  deceased  husband,  she  had  since  his  death 
(November,  1909)  held  and  enjoyed  said  building  and  the 
rents  therefrom  as  her  own  property  until  the  month  of 
May,  1915,  when  she  sold  said  building  for  $500.  Thus  the 
only  material  fact  at  issue  was  whether  a  copartnership  (or 
tenancy  in  common)  existed  between  respondent's  said 
husband  and  complainant  as  to  said  building  at  the  time 
of  the  death  of  the  said  Torakichi.  This  was  denied  by  the 
respondent.  A  careful  reading  of  the  testimony  fails  to 
convince  us  that  the  existence  of  a  trust  was  established  by 
clear  and  satisfactory  evidence  or  that  complainant  is  en- 
titled to  the  relief  awarded  him.  It  appears  without  dispute 
that  the  building  was  started  in  February,  1906,  and  com- 
pleted in  June,  1906;  that  it  cost  about  $600  or  $650,  and 
that  the  labor  and  material  were  wholly  paid  for  by  com- 
plainant. It  is  further  undisputed  that  the  original  agree- 
ment between  complainant  and  Torakichi  was  that  the 
building  should  be  erected  by  them  as  copartners.  This 
was  testified  to  not  only  by  the  complainant  and  other  wit- 
nesses called  by  him,  but  was  admitted  by  the  respondent 
in  testifying  as  a  witness  in  her  own  behalf.  She  further 
testified,  however,  that  there  was  a  subsequent  agreement 
between  her  husband  and  complainant  by  which  Torakichi 
was  to  pay  to  complainant  the  entire  cost  of  the  building 
and  take  the  same  over  as  his  own  property.  It  was  of 
course  vital  to  complainant's  case  to  show  in  this  suit 
against  Torakichi's  widow  and  heir  at  law  that  the  copart- 
nership relation  existed  at  the  time  of  Torakichi's  death. 
This  appears  only  inferentially  from  the  testimony  of  the 
complainant  himself,  and  none  of  the  witnesses  called  by 
him  pretended  to  have  any  knowledge  of  the  relation  that 
existed  between  complainant  and  Torakichi  with  respect  to 
the  ownership  of  the  building  after  the  time  when  tlie 


278  MAY,  1916. 

opinion  of  the. Court 

erection  of  the  building  was  started  (more  than  three  years 
prior  to  Torakichi's  death).  Honda,  the  contractor  who  built 
the  house,  testified  that  he  built  the  building  for  the  two 
Kuwaharas  in  (as)  copartners,  "both  of  them  told  me  it 
was  a  company;"  that  Rinsabura  Kuwahara,  the  com- 
plainant, bought  and  paid  for  the  lumber  and  paid  him  for 
building  the  hou^e.  The  witness  Koda  testified  that  the 
building  was  put  up  in  copartnership  between  Rinsabura 
Kuwahara  and  Torakichi  Kuwahara;  that  he  heard  the 
matter  talked  over  in  a  conversation  at  complainant's 
house,  when,  besides  himself,  Torakichi  and  another  younger 
brother  were  present.  When  this  conversation  took  place 
or  that  complainant  was  present  on  that  occasion  does  not 
appear.  The  complainant  did  not  rebut  the  evidence  of  the 
respondent  as  to  the  subsequent  arrangement  with  Tora- 
kichi, and  as  the  record  stands  the  testimony  of  the  respond- 
ent as  to  such  subsequent  arrangement,  under  which  Tora- 
kichi was  to  pay  to  complainant  the  entire  cost  of  the  build- 
ing and  take  the  same  over  as  his  own  property,  is  uncontra^ 
dieted  by  the  positive  testimony  of  any  witness.  The  testi- 
mony of  the  complainant  is  that  Torakichi  paid  him  for  his 
(Torakichi's)  share  of  the  building  $150  in  June,  1906,  and 
about  a  year  later  $170,  and  that  from  June,  1906,  when 
the  building  was  completed  (for  a  period  of  thirty- three 
months),  until  March  or  April,  1909,  Torakichi  paid  him 
one-half  of  the  rentals  of  the  building  ($11.50  a  month).  On 
the  other  hand,  the  respondent  identified  and  introduced 
in  evidence  a  memorandum  book  which  she  testified  was 
her  husband's  and  kept  by  him,  showing  entries  of  pay- 
ments to  complainant  in  the  handwriting  of  her  husband  as 
follows:  March  21,  1906,  $230;  June  9,  $175.  She  testified 
that  when  the  $175  was  paid  the  complainant  (Rinsabura) 
told  her  husband  in  her  presence,  "Now  you  pay  this  hun- 
dred and  seventy-five  dollars  and  for  the  balance  you  can 
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pay  by  instalments  eleven  and  a  half,  then  you  will  pay  us 
up  within  22  months."  She  testified  that  those  paym^its 
were  for  all  of  the  interest  which  the  complainant  (Rinsa- 
bura)  had  in  the  place.  She  also  testified  that  the  house 
was  not  completed  when  the  $230  was  paid  and  that  it 
was  completed  in  June;  that  the  house  cost  about  $600, 
but  she  did  not  know  exactly  how  much.  Respondent  also 
testified  that  she  had  with  her,  when  testifying  as  a  wit- 
ness, another  book  of  account  kept  by  her  husband  for  the 
instalments  of  $11.50  monthly.  It  occurs  to  us  that  this 
second  book  might  have  shed  some  light  on  the  question  as 
to  whether  these  monthly  instalments  paid  by  Torakichi  to 
the  complainant  were  paid  by  way  of  rental  due  to  the 
complainant  as  a  copartner  or  on  account  of  balance  of 
purchase  price  under  the  theory  testified  to  by  respondent. 
But  the  book,  so  far  as  the  record  shows,  was  not  offered  in 
evidence,  nor  was  any  witness  examined  as  to  its  contents. 
If  the  payment  of  these  monthly  instalments,  which  admit- 
tedly were  made  by  Torakichi  to  complainant  after  the 
month  of  June,  1906,  can  be  reasonably  accounted  for  on  a 
theory  that  they  were  for  the  balance  of  the  purchase  price, 
it  seems  clear  that  no  trust  can  be  held  to  be  established. 

We  hold  that  the  evidence  as  to  the  existence  of  the 
alleged  trust  is  not  sufficiently  clear  and  satisfactory  to 
justify  the  decree.  The  same  is  therefore  reversed  with 
costs  to  the  appellant,  and  the  cause  is  remanded. 

E,  R.  Bevins  for  complainant. 

E.  Murphy  for  respondent. 

CONCURRING  OPINION  OF  QUARLES,  J. 

I  concur  in  the  conclusion  reached  that  the  evidence  in 
this  case  is  too  uncertain  and  doubtful  to  authorize  the 
court  to  declare  a  trust  in  favor  of  the  plaintiff  (Jarrett  v. 
Martini  2  Haw.  667,  673 ;  Kamihana  v.  Glade,  5  Haw.  497 ; 
1  Perry  on  Trusts,  6th  ed..  Sees.  137,  139,  141 ;  39  Cyc  166, 
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167).  I  am  of  the  opinion  that  under  the  allegations  of  the 
bill  and  of  the  answer  of  respondent  and  the  evidence  the 
plaintiff,  by  killing  his  brother,  his  opponent  in  the  matter 
of  the  controversy  before  the  court,  is  in  the  position  of  one 
who  destrojrs  evidence,  and  that  his  evidence  should  be  con- 
sidered as  opposed  or  rebutted  by  that  of  his  brother  whom 
he  killed.  ^'Concealing  or  destroying  evidential  material 
is  admissible;  in  particular,  the  destruction  (spoliation)  of 
documents  as  evidence  of  an  admission  that  their  contents 
are  as  alleged  by  the  opponent.  That  the  fraudulent  con- 
duct was  in  connection  with  other  litigation  does  not  neces- 
sarily exclude  it"  (1  Gr.  Ev.,  16th  ed.,  Sec.  195a,  citing 
Georgia  R.  &  B.  Co.  v.  Lybrend,  99  Ga.  421 ;  Com.  v.  Socket, 
22  Pick.  394;  State  v.  Staples,  47  N.  H.  113). 

The  more  plausible  theory  from  the  evidence  in  the  record 
before  us  is  that  the  two  Kuwaharas  started  in  to  put  up 
the  building  in  joint  ownership;  that  before  the  building 
was  completed  the  plaintiff  sold  his  interest  therein  to  hia 
brother,  now  dead,  this  transaction  occurring  in  June,  1906, 
after  which  time  the  plaintiff  had  no  interest  whatsoever  in 
the  property  out  of  which  the  present  controversy  grew. 
Under  the  evidence,  as  well  as  the  allegations  of  plaintiffs 
bill  of  complaint,  his  brother  refused  to  pay  him  anything 
whatever  on  account  of  this  property  after  March,  1909, 
and  as  this  suit  was  commenced  October  14,  1915,  his  claim 
to  have  a  trust  declared  is  stale.  The  respondent  demurred 
to  the  bill  of  complaint  on  the  ground  that  it  was  stale,  and 
in  my  opinion  the  demurrer  should  have  been  sustained. 
"Courts  will  not  enforce  a  resulting  trust  after  a  great  lapse 
of  time,  or  laches  on  the  part  of  the  supposed  cestui  que 
trust,  especially  when  it  appears  that  the  supposed  nom- 
inal purchaser  has  occupied  and  enjoyed  the  estate"  (1 
Perry  on  Trusts,  6th  ed.,  Sec.  141). 
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TERRITORY  v.  JOSEPH  QUINI. 

No.  932. 
Appeal  fbom  District  Magistrate  of  Honolulu. 

Submhtkd  Arsn.  26.  1916.  Dbciiwd  Mat  18,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Pabbnt  and  Child— divorce — criminal  law — jurisdiction. 

In  a  prosecution  under  section  2970,  R.  L.,  for  refusing  to  pro- 
vide support  and  maintenance  for  his  minor  children,  it  is  no 
defense  on  the  part  of  the  accused  that  his  wife  has  been  de- 
creed a  divorce,  alimony,  and  the  custody  of  their  minor  children 
(the  decree  being  silent  as  to  their  support).  In  such  case  the- 
district  court  has  Jurisdiction  to  convict  the  defendant,  to  sus- 
pend sentence  for  one  year,  and  to  require  him  to  pay  $2.50  weekly 
for  support  of  his  two  minor  children  and  to  require  him  to  give 
bond  to  secure  such  weekly  payments. 

opinion  of  the  court  by  QUARLES,  J. 

The  defendant  was  arrested  about  4:30  P.  M.,  February 

11,  1916,  when  about  to  leave  for  Japan  on  a  steamer  that 

was  to  sail  at  5  P.  M.  on  that  day«   The  following  morning 

he  was  arraigned  in  the  district  court  of  Honolulu  and 

pleaded  not  guilty  to  the  following  charge: 

"That  Joseph  Quni,  at  Honolulu,  City  and  County  of 
Honolulu,  Territory  of  Hawaii,  during  one  week  last  past 
prior  to  and  including  the  11th  day  of  February,  A.  D. 
1916,  being  then  and  there  the  father  of  certain  children 
to  wit:  Walter  Quni  and  George  Quni,  of  the  age  of  two  years 
and  five  years,  respectively,  did  wilfully  neglect  and  refuse 
to  provide  for  the  support  and  maintenance  of  the  said 
children,  thereby  reducing  the  said  children,  to  destitute 
and  necessitous  circumstances,  and  did  then  and  there  and 
thereby  violate  the  provisions  of  section  2970  of  the 
Revised  Laws  of  Hawaii,  1915." 

At  the  hearing  the  venue  was  admitted  by  the  defend- 
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ant  and  Emma  Quini,  the  divorced  wife  of  the  defendant, 
testified  as  follows : 

"I  reside  here  in  Honolulu.  I  was  the  wife  of  the  defend- 
ant, Joseph  Quni.  We  have  2  children,  George,  4  years  and 
4  months;  and  Walter  1  year  and  8  months.  They  are  in 
my  custody  now.  I  am  divorced  from  my  ex-husband,  on 
May  1,  1915.  He  had  not  paid  anything  for  their  support 
and  maintenance  since  that  divorce  was  granted.  I  am  not 
able  to  support  and  maintain  these  children.  I  had  been 
sick  for  about  10  months.  I  have  been  in  the  hospital  for 
sometimes.  Yes,  sir,  the  children  were  in  need  of  support. 
They  had  no  property  of  any  kind,  and  no  money  for  their 
support.  They  are  absolutely  without  any.  My  ex-husband 
was  trying  to  go  away  on  the  steamer  Shinyo  Maru.  He  was 
arrested  about  half  past  4,  in  the  afternoon  of  Febr.  11th, 
the  same  day  I  swore  out  the  warrant  for  his  arrest.  The 
steamer  was  to  leave  at  5  o'clock.  He  did  not  inform  me 
that  he  was  going  away.  I  learn  it  by  accident.  A  week  ago 
Monday  my  husband  paid  me  the  last  pasonent  for  the  ali- 
mony, as  he  was  required  under  the  decree  of  divorce. 

''I  did  not  say  that  the  defendant  did  not  pay  anything 
for  2  weeks  for  the  2  children.  On  Febr.  7,  he  paid  me 
$15.00  and  on  Febr.  12th,  he  paid  $7.50.  I  was  not  paid  in 
advance.  (Two  receipts  were  offered  and  received  in  evi- 
dence as  'Defendant's  Exhibits  2  and  3')  That's  all  he  had 
been  paying  $7.50  since  the  divorce,  and  out  of  that,  I  had 
been  supporting  the  children.  I  never  claimed  anything 
else  for  the  support  of  the  children  since  the  divorce  on 
May  1,  1915. 

"My  ex-husband  is  a  strong  and  able  bodied  man.  Was 
working  at  M.  Levy  &  Co.  at  $85.00.  It  will  require  $10.00 
a  week  for  the  support  of  the  children.  I  don't  pay  rent. 
Am  living  with  my  mother.  I  presume  he  has  money 
enough  to  leave  the  Territory.  I  don't  know  if  he  had 
money  to  pay  for  his  attorney." 

A  copy  of  the  decree  of  divorce  was  admitted  in  evidence. 

C.  F.  Peterson  testified  that  when  defendant  was  brought 

into  the  police  station  on  the  11th  of  February  he  asked 

the  defendant  how  long  he   (defendant)  expected  to  be 

absent,  to  which  defendant  replied  that  he  (defendant) 
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was  going  away  for  an  indefinite  period,  probably  five  or 
six  months.  The  witness  then  asked  the  defendant  if  he 
(defendant)  had  made  any  provision  for  the  support  of 
his  wife  and  children  and  that  the  defendant  said  he  had 
not,  but  intended  after  he  arrived  in  Japan  to  make  an 
arrangement  for  them  whereby  they  would  be  paid  money 
until  his  return. 

At  the  close  of  the  evidence  the  defendant  moved  that 
he  be  discharged  upon  grounds  that  are  embraced  in  the 
notice  and  certificate  of  appeal,  but  the  motion  was  denied 
and  the  district  magistrate  found  the  defendant  guilty, 
suspended  sentence  for  one  year,  and  made  an  order  that 
th^  defendant  pay  to  Emma  Quini  for  the  support  of  his 
two  infant  children,  Walter  and  George,  $2.50  per  week, 
payable  weekly,  for  the  period  of  one  year  from  the  date  of 
conviction,  and  further  ordered  that  he  give  bond  for 
securing  such  payments  in  the  sum  of  $150,  the  bond  to 
run  to  Emma  Quini  for  said  children,  conditioned  that 
upon  failure  to  make  such  weekly  payments  the  bond  be 
enforced  for  the  penalty  thereof. 

The  points  of  law  stated  in  the  certificate  of  appeal  are 
as  follows. 

"1.  That  the  court  is  without  jurisdiction  to  try  said 
defendant  on  said  charge; 

"2.  That  it  aflSrmatively  appears  that  the  defendant 
could  not  be  guilty  of  said  charge  and  has  not  deserted  his 
children  or  refused  or  failed  to  support  them,  in  that  it 
appears  from  the  evidence  that  the  only  children  defend- 
ant has  are  those  bom  of  his  marriage  with  Emma  Quini. 
the  complaining  witness  herein,  and  that  the  said  defend- 
ant and  said  Enmia  Quini  were  absolutely  divorced  on  the 
first  day  of  May,  1915,  by  the  circuit  court  of  the  first 
judicial  circuit,  Territory  of  Hawaii,  and  that  in  the  decree 
of  said  cause,  the  custody  and  control  of  the  children  of 
said  marriage,  being  the  same  children  mentioned  in  this 
complaint,  was  taken  from  the  defendant  and  given  to  the 
complaining  witness,  Emma  Quini; 
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"3.  That  it  affirmatively  appears  iroiri  the  evidence  and 
records  in  the  case  that  Joseph  Quini,  the  defendant,  could 
not  be  charged  with  the  support  of  said  children,  as  the 
same  had  been  taken  from  him  and  given  to  Emma  Quini 
by  decree  of  the  circuit  court  of  the  first  judicial  circuit  in 
the  divorce  proceedings  aforesaid; 

*%.  That  this  complaint  is  an  attempt  to  have  the  dis* 
trict  court  of  Honolulu  modify,  amend  and  nullify  a  decree 
of  the  circuit  court  of  the  first  judicial  circuit,  to  wit,  the 
decree  of  divorce  in  the  case  of  Emma  Quini  vs.  Joseph 
Quini,  D.  no.  5359,  Reg.  5,  page  329,  and  that  the  facts 
alleged  in  said  complaint  are  res  adjudicata  by  reason  of 
said  cause,  and  that  this  court  is  without  jurisdiction,  by 
reason  of  said  decree,  to  try  the  defendant  upon  the  com- 
plaint now  made  against  him;  which  motion  was  denied 
by  the  court  from  which  decision  defendant  appeals  to  the 
supreme  court." 

The  decree  of  divorce  is  in  the  usual  form,  provides  for 
permanent  alimony  to  the  wife  in  the  sum  of  $7.50  per 
week,  out  of  which  she  should  pay  the  cost  of  the  proceed- 
ing and  $25  to  her  attorney.  The  only  reference  to  the 
children  in  the  decree  is  in  the  following  words:  "The 
custody  and  keeping  of  the  two  (2)  minor  children  of  libel- 
lant  and  libellee  is  hereby  awarded  to  libellant."  The  vital, 
if  not  the  only,  question  to  be  decided  is  whether  or  not 
the  decree  of  divorce  awarding  the  custody  of  the  children 
to  the  divorced  wife  and  awarding  her  permanent  alimony 
exempted  the  husband  and  father  of  the  children  from  the 
duty  of  supporting  them.  This  requires  a  construction  of 
the  decree  for  the  purpose  of  ascertaining  from  the  language 
used  whether  it  was  intended  to  provide  for  the  mainten- 
ance and  support  of  the  minor  children  or  leave  that  matter 
to  be  deterniined  according  to  rules  of  law.  The  evidence 
of  Mrs.  Quini  that  the  defendant  had  during  no  part  of  the 
time  since  the  decree  of  divorce  furnished  any  support  for 
the  children  and  that  their  necessities  required  such  sup- 
port is  evidently  based  upon  the  assumption  that  the  ali- 
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mony  allowed  was  intended  for  the  wife  alone  and  no  part 
thereof  was  intended  for  the  children.  If  this  assumption  is 
correct,  as  we  hold  it  to  be,  the  charge  against  defendant 
was  proven,  he  was  rightly  convicted,  and  the  district  mag- 
istrate was  authorized  under  the  provisions  of  Sec.  2970, 
R.  L.,  supplemented  by  Act  100,  S.  L.  1915,  to  suspend  sen- 
tence and  require  the  bond,  which  he  did  require. 

Both  at  common  law  and  by  statute  (R.  L.  Sec.  2993) 
the  father  is  charged  with  the  support  and  maintenance  of 
the  children  of  the  marriage  during  their  infancy.  It  is 
manifest  that  children  of  the  ages  of  two  and  five  years  are 
incapable  of  supporting  themselves  and  that  it  is  necessary 
that  they  be  supported  and  maintained.  The  evidence  es- 
tablished that  the  defendant  is  an  able-bodied  man  and 
capable  of  earning,  and  has  earned  for  some  time,  $85  per 
month.  There  is  nothing  in  the  language  of  the  decree 
which  shows  that  any  part  of  the  alimony  awarded  the 
wife  was  intended  for  the  support  of  the  infant  children,  or 
that  it  intended  to  shift  the  duty  of  providing  for  their 
support  from  the  husband  to  the  wife.  The  fact  that  the 
law  imposes  this  duty  upon  the  father,  and  he  has  ability 
to  discharge  this  duty,  in  the  absence  of  language  to  the 
contrary,  tend  to  show  that  the  decree  was  not  intended  to 
exempt  the  father  from  the  duty  of  providing  the  means  for 
maintaining  and  supporting  the  infant  children.  We  must 
look,  however,  for  further  light  by  examining  cases  where 
the  e£fect  of  sinailar  decrees  has  been  determined.  But  first 
we  will  examine  the  principal  cases  relied  on  by  the  de- 
fendant : 

Brow  V.  Brightman,  136  Mass.  187,  was  an  action  of  as- 
sumpsit by  a  third  person  who  had  furnished  necessaries 
to  an  infant  at  the  request  of  the  mother  who  had  been 
divorced  and  granted  the  custody  of  the  infant;  Brown  v. 
Smith,  30  L.  R.  A.  680,  was  a  suit  by  the  divorced  wife,  to 
whom  had  been  awarded  the  custody  of  minor  children,  to 
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recover  for  their  maintenance  against  the  estate  of  the 
divorced  husband;  and  Rich  v.  Rich,  34  N.  Y.  S.  854,  was 
a  suit  by  the  wife  to  recover  for  past  services  furnished  an 
infant  child  awarded  to  her  in  a  divorce  decree.  It  was  held 
in  each  of  these  cases  that  the  wife  could  not  recover.  In 
Husband  v.  Husband,  67  Ind.  583,  33  Am.  Rep.  107,  the 
divorced  wife  to  whom  had  been  awarded  the  custody  of  the 
minor  children  sued  for  a  large  sum  for  their  support.  The 
divorce  decree  allowed  her  as  alimony  the  sum  of  $1500.  A 
statute  was  then  in  force  in  Indiana  in  which  it  was  provided 
that  "the  court  in  decreeing  a  divorce  shall  make  provision 
for  the  guardianship,  custody  and  support  and  education  of 
the  minor  children  of  such  marriage."  The  court  properly 
held  under  that  statute  that  the  $1500  allowed  the  wife  was 
intended  for  the  support  of  the  minor  children  and  that 
she  could  not  recover  in  that  suit.  We  have  no  such  statute 
in  this  jurisdiction,  our  statute  saying  "may"  instead  of 
"shall,"  so  that  we  think  that  this  and  other  Indiana  cases 
do  not  apply.  The  decisions  in  Dawson  v.  Dawson,  110  111. 
279  and  Johnson  v.  Johnson,  36  111.  App.  152^  support  the 
contention  of  the  defendant  that  the  custody  of  the  minor 
children  being  awarded  to  the  mother  the  father  is  exoner- 
ated from  the  obligation  of  caring  for  them,  but  by  statute 
and  judicial  decision  another  rule  now  prevails  in  Illinois, 
as  we  will  later  show. 

If  this  were  a  civil  action  brought  by  the  mother  to  re- 
cover compensation  for  supporting  and  maintaining  the 
minor  children  the  authorities  relied  on  by  the  defendant 
would  apply.  But  they  are  in  the  minority,  the  majority 
holding  that  the  award  of  the  custody  of  minor  children  to 
the  mother  in  a  divorce  decree  which  allows  her  alimony 
but  is  silent  as  to  the  support  of  the  children  does  not  re- 
lease the  fatiier  from  the  legal  duty  of  furnishing  the 
means  reasonable  and  necessary  for  their  support.  The 
minority  decisions  hold   that   the  duty  of  supporting  a 
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minor  child  and  the  right  of  his  society  and  earnings  are 
reciprocal  and  that  depriving  the  father  of  these  rights 
exempts  him  from  the  duty  of  supporting  the  minor  child. 
The  large  majority  of  the  decisions,  especially  the  later 
ones,  that  are  in  point,  hold  that  the  husband  is  legally 
bound  to  support  his  wife ;  that  he  is  also  bound  to  support 
his  minor  children;  that  the  duties  are  separate  and  dis- 
tinct; that  the  children  are  not  parties  to  a  divorce  suit, 
and  although  the  decree  of  divorce  may  award  their  cus- 
tody to  the  mother  and  allow  her  alimony,  yet  if  such 
decree  is  silent  as  to  the  support  of  the  children  the  hus- 
band and  father  remains  liable  for  their  support  and  is  not 
exempt  from  such  liability  by  reason  of  the  divorce  decree. 
To  this  point  see  the  following  authorities: 

14  Cyc.  811  et  seq.;  9  R.  C.  L.,  subject  "Divorce,"  para- 
graphs 295,  296,  297;  Evans  v.  Evans,  125  Tenn.  112,  140 
S.  W.  745;  Spencer  v.  Spencer,  97  Minn.  56;  Brown  v. 
Brown  (Ga.),  64  S.  E.  1092;  Riggs  v.  Riggs,  91  Kan.  593, 
138  Pac.  628;  Montpelier  v.  Elmore,  71  Vt.  193;  Alvey  v. 
Hartvrig,  106  Md.  254;  McCloskey  v.  McCloskey,  93  Mo. 
App.  393;  Stanton  v.  Willson,  3  Day  37,  3  Am.  Dec.  255; 
Graham  v.  Graham,  38  Colo.  453 ;  Pretzinger  v.  Pretzinger, 
45  Ohio  St.  452;  Zilley  v.  Dunwiddie,  98  Wis.  428;  Gibson 
V.  Gibson,  18  Wash.  489;  Holt  v.  Holt,  42  Ark.  495;  Mc- 
Goon  V.  Irvin,  1  Finn.  526,  44  Am.  Dec.  409;  Thomas  v. 
Thomas,  41  Wis.  229;  Ditmar  v.  Ditmar,  27  Wash.  13; 
Buckminster  v.  Buckminster,  38  Vt.  248,  88  Am.  Dec.  652 ; 
Dollof}  V.  Dolloff,  67  N.  H.  512;  Rankin  v.  Rankin,  83  Mo. 
App.  335;  Courtright  v.  Courtright,  40  Mich.  633;  Glynn 
V.  Glynn,  94  Me.  465;  Tuggles  v.  Tuggles  (Ky.)  30  S.  W. 
875;  Steele  v.  People,  88  111.  App.  186;  State  v.  Rogers,  2 
Marv.  439.  A  well  considered  case  is  that  of  Alvey  v. 
Hartvng,  106  Md.  254,  where  both  the  minority  and  ma- 
jority opinions  are  discussed  at  length. 

However,  it  is  not  the  parties  to  the  divorce  suit  alone. 
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who  are  interested  in  the  cisise  at  bar.  The  minor  children, 
not  parties  to  such  suit,  and  the  public,  are  interested.  The 
government  is  interested  to  the  extent  that  the  minor 
children,  if  not  supported,  may  become  public  charges,  and 
the  government  is  also  interested  in  all  of  its  subjects  and 
such  interest  requires  that  these  minor  children  be  sup- 
ported and  maintained.  The  State  of  Delaware  enacted  a 
statute  providing  for  enforcing  the  liability  of  the  father 
for  the  future  support  of  his  infant  children.  In  the  case 
of  State  V.  Rogers,  supra,  this  liability  was  sought  to  be  en- 
forced by  proceedings  instituted  by  the  State.  Mrs.  Rogers 
had  obtained  an  Act  of  Assembly  divorcing  her  from  the 
defendant  and  awarding  to  her  the  custody  of  their  minor 
child.  In  the  opinion  the  court  said,  inter  alia:  "Parents  by 
the  law  of  nature  are  bound  to  support  their  issue,  the 
father  primarily  as  the  head  of  the  family,  the  liabilities  of 
the  wife  being  at  common  law  merged  in  the  husband,  but 
the  liability  is  common  to  both,  and  in  case  of  divorce, 
though  the  relations  of  man  and  wife  may  ceaae,  yet  the 
liability  to  support  their  children  exists  and  continues  alike 
to  each,  unless  upon  the  granting  of  said  divorce  there  be 
embodied  in  the  decree  therefor  some  special  provision  for 
the  children,  who  are  consigned  to  the  wife,  to  be  paid  by 
the  husband,  in  which  case,  having  been  by  the  decree  de- 
prived of  the  society  and  custody  of  his  children  and  made 
pay  a  specific  sum,  he  may  be  discharged  as  to  any  lia- 
bility, even  under  said  statute.  True  it  is,  no  action  at 
common  law  could  be  brought  against  a  parent  to  support 
his  children  in  future,  though  he  is  liable  for  past  support 
as  to  necessaries,  where  he  refuses  to  furnish  them.  •  •  • 
We  think  this  statute  is  clear  and  unambiguous  as  to  its 
intent  and  meaning,  and  that  under  its  provisions,  the  said 
William  H.  Rogers  is  bound  to  pay  such  sum  as  may  be 
ordered  by  this  court  for  the  support  of  his  minor  children." 
In  Steele  v.  People^  88  111.  App.  186,  it  appears  that  the 
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State's  attorney  instituted  a  proceeding  in  the  county  court 
to  compel  Steele  to  support  his  infant  son.  His  defense 
was  that  the  court  had  no  jurisdiction  as  the  superior  court 
had  granted  to  his  wife  a  divorce  and  awarded  to  her  the 
custody  of  the  said  infant  son  whereby  he  was  released 
from  all  obligation  to  support  the  infant  son.  On  writ  of 
error  to  review  an  order  requiring  him  to  pay  $2  per  week 
to  the  clerk  of  the  county  court  for  the  support  of  the 
infant  son,  the  court  of  appeals  in  the  opinion  says :  "The 
only  ground  presented  to  this  court  upon  which  a  reversal 
of  the  order  of  the  county  court  is  asked  is  that  the  county 
court  had  no  jurisdiction  in  this  matter.  The  reason 
assigned  is  that  the  jurisdiction  of  the  superior  court  in 
said  divorce  proceeding  was  full  and  complete  and  ex- 
clusive. That  position  is  not  tenable.  The  duty  which  the 
father  owes  to  the  public  to  support  an  infant  child  is  not 
affected  by  proceedings  for  divorce  by  the  mother  against 
the  father.  And  the  plaintiff  in  error  has  not  in  this  case 
the  excuse  that  the  superior  court  decreed  that  he  should 
pay  to  the  mother  any  sum  for  the  support  of  this  child." 

This  authority  disposes  of  the  point  of  defendant,  noted 
in  the  certificate  of  appeal,  that  the  district  court  is  without 
jurisdiction,  and  the  further  point  that  the  district  court 
had  amended  or  modified  the  decree  of  divorce. 

Our  own  statutes  go  far  towards  regulating  the  duties 
and  control  of  parents  over  their  infant  children.  Sec.  2993, 
R.  L.,  as  before  shown,  makes  it  the  duty  of  the  father  to 
support  his  minor  child  or  children,  and  under  its  pro- 
visions he  is,  so  long  as  he  discharges  his  duties  to  his  wife 
and  children,  entitled  to  control  the  children  and  entitled 
to  their  services.  Sees.  2936,  2937  and  2938,  R.  L.,  give  to 
the  court  granting  the  divorce  the  power  to  determine 
which  parent  shall  have  the  custody  of  the  children,  and 
when  the  husband  is  in  fault  to  require  him  to  contribute 
such  sums  as  the  court  shall  decree  to  the  support  of  his 
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wife,  and  such  sums  as  the  court  shall  decree  to  the  sup- 
port, mamtenance  and  education  of  his  infant  children  who 
may  be  awarded  to  the  wife.  Of  course,  in  each  instance, 
the  sum  allowed  by  the  divorce  court  must  be  reasonable. 
Sec.  2940,  R.  L.,  under  which  the  defendant  is  prosecuted, 
provides  for  different  offenses:  One  for  deserting  the  wife; 
one  for  neglecting  his  wife;  and  one  for  refusing  or  failing 
to  provide  for  the  support  of  his  infant  child  or  children 
under  the  age  of  sixteen  years.  The  failure  of  the  circuit 
judge  to  incorporate  into  the  decree  of  divorce,  or  to  make 
a  further  decree  requiring  the  defendant  to  support  his 
infant  children,  does  not  exempt  the  defendant  from  the 
operation  of  the  statute  last  cited  and  does  not  a£fect  the 
rights  of  the  said  infants  or  of  the  public  to  support  for 
them  from  the  defendant.  The  evidence  shows  that  the  de- 
fendant has  not  since  the  decree  of  divorce  contributed  any- 
thing to  the  support  of  his  infant  children. 

We  hold  that  the  judgment  of  the  district  court  does  not 
modify  or  aflfect  the  decree  of  divorce;  that  the  district 
court  had  jurisdiction  to  make  the  judgment  and  orders 
appealed  from  and  complained  of  by  the  defendant;  and 
that  the  judgment  should  be,  and  hereby  is,  affirmed. 

Frank  Andrade,  C,  F,  Peterson,  and  A.  M.  Brown,  City 
and  County  Attorney,  and  A,  M.  Cristy,  First  Deputy  City 
and  County  Attorney,  for  the  Territory. 

Lorrin  Andrews  and  W.  /.  Sheldon  for  defendant. 
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IN  THE  MATTER  OF  THE  CLAIM  FOR  COMPENSA- 
TION OF  ICHIJIRO  IKOMA  AGAINST  OAHU 
SUGAR  COMPANY,  LIMITED,  AND  KENICHI 
HARUMI. 

No.  924. 

Reserved  Question  from  Industrial  Accident  Board, 

City  and  County  of  Houolulu. 

Aboukd  Mat  2,  1916.  Decided  Mat  22,  1916. 

Robertson,  C.J.,  Watson  and  Quarlbs,  JJ. 

Statutes — Workmen* 8  Compensation  Act — conatmction. 

One  purpose  of  the  Workmen's  Compensation  Act  is  to  proYlde 
compensation  to  a  workman  for  injuries  recelYed  while  working 
in  the  business  of  the  owner  or  operator  thereof,  from  such  owner 
or  operator,  regardless  of  questions  of  negligence,  whether  the  in- 
jured workman  is  employed  directly  by  the  owner  or  operator  of 
the  business,  or  indirectly  through  a  contractor,  and  the  act  must 
be  broadly  and  liberally  construed  in  order  to  effectuate  such 
purpose. 

Same — same — same, 

A  sugar  company  let  a  contract  to  H  to  build  a  road-bed  on  its 
plantation  to  be  used  in  its  business,  furnishing  H  with  camps, 
tools  and  appliances,  the  work  to  be  to  the  satisfaction  of  the 
company's  engineer;  the  claimant,  a  workman  employed  by  H 
who  alone  had  the  right  to  discharge  him,  was  injured  while 
working  on  the  road-bed  and  filed  with  the  industrial  accident 
board  his  claim  for  compensation  against  the  company  and  H; 
the  question  of  the  liability  of  the  company  was  reserved  to  this 
court:  Held,  that  the  company  is  liable,  it  being  an  employer  of 
claimant  within  the  language  and  intent  of  the  act. 

opinion  op  the  court  by  QUARLES,  J. 

(Robertson,  C.J.,  dissenting.) 

The  claimant  presented  his  notice  of  injury  and  claim 
for  compensation  under  the  Workmen's  Compensation  Act 
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to  the  industrial  accident  board  of  the  city  and  county  of 
Honolulu  against  the  Oahu  Sugar  Company,  Limited,  and 
Kenichi  Harumi  stating  the  nature  and  cause  of  injury  as 
follows :  "Total  loss  of  the  sight  of  the  right  eye,  caused  by 
a  chip  of  iron  from  a  drill  entering  the  eye,  while  he  was 
engaged  in  drilling  for  blasting  purpose,  the  said  Ichijiro 
Ikoma  being  at  the  time  of  the  accident  in  the  employment 
of  Kenichi  Harumi,  an  independent  contractor,  who  was 
then  carrying  out  a  contract  with  the  said  Oahu  Sugar  Com- 
pany, Limited,  said  drilling  work  being  part  of  the  work 
required  and  provided  for  by  said  contract.  The  undersigned 
therefore  claims  compensation  under  the  provisions  of  the 
Workmen's  Compensation  Act."  To  the  said  claim  the 
Oahu  Sugar  Company,  Limited  (for  convenience  sake  here- 
inafter called  the  company),  filed  its  answer  wherein  it 
appears  that  said  company  entered  into  a  contract  with  the 
said  Harumi  on  the  10th  day  of  July,  1915,  for  the  construc- 
tion of  a  road-bed  in  Kipapa  gulch,  the  company  to  furnish 
camps,  tools  and  appliances,  the  said  Harumi  to  pay  for  the 
powder,  fuse  and  caps  at  cost  thereof  to  the  company.  The 
amount  of  work  was  small,  consisting  of  4300  cubic  yards, 
for  which  said  Harumi  was  to  receive  sixty  cents  per  yard. 
By  the  terms  of  the  contract  the  work  was  to  be  done  to  the 
satisfaction  of  the  company's  engineer.  The  answer  alleges 
that  the  claimant  was  employed  and  paid  for  his  work  by 
the  said  Harumi,  who  alone  had  the  right  to  discharge  him, 
claimant  receiving  $1.25  per  day.  By  the  contract  the  work 
was  to  be  done  according  to  specifications  set  forth  therein 
and  pursuant  to  a  survey  and  grade  stakes  on  the  ground. 
The  answer  of  the  company  admits  that  the  road-bed  was 
intended  for  the  use  of  the  company  in  its  business.  Para- 
graph 2  of  said  answer  is  as  follows:  "That  its  business  as 
set  forth  in  its  amended  articles  of  incorporation  is  to  en- 
gage in  agricultural,  manufacturing  and  mercantile  pursuits 
in  the  Hawaiian  Islands,  or  in  connection  therewith,  includ- 
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ing  the  cultivation  of  sugar  cane,  the  manufacture  of  the 
same  into  sugar,  and  all  business  incidental  thereto  or  which 
may  be  profitably  conducted  in  connection  therewith,  the 
constructing  and  maintaining  of  irrigation  works  and 
pumping  plants,  dams  and  reservoirs,  and  the  doing  of  all 
other  things  incidental  to  or  proper  in  the  business  of  sup- 
plying water  to  said  corporation  and  others  for  urigation 
and  other  purposes;  the  buying  and  selling  of  all  goods, 
wares  and  merchandise ;  the  dealing  in  the  stocks  and  bonds 
of  other  corporations;  the  raising  of  cattle  and  live  stock 
and  all  other  ranch  business;  the  purchase  and  hiring  of 
vessels  or  steamers  and  operating  the  same;  the  operating 
of  railways  necessary  or  proper  in  connection  with  the  busi- 
ness of  a  sugar  plantation,  and  the  purchase,  construction 
and  maintenance  of  railroad  tracks,  and  of  all  property 
used  in  connection  therewith,  and  the  doing  of  all  things, 
and  the  transaction  of  all  business  that  may  be  lawfully 
done  in  connection  with  the  purposes  aforesaid  or  any  one 
of  them."  The  claimant  filed  a  reply  admitting  the  facts 
alleged  in  the  answer  of  the  company  but  denying  that  the 
company  was  entitled  to  an  adjudication  that  it  is  under  no 
liability  to  make  compensation  to  him  for  the  said  injury 
so  received.  It  was  agreed  in  a  written  stipulation  filed  with 
the  industrial  accident  board,  and  made  a  part  of  the  record 
here,  that  the  said  road-bed  was  being  constructed  on  land 
owned  or  leased  by  the  company.  The  industrial  accident 
board,  by  agreement  of  parties,  has  reserved  to  this  court 
for  determination  the  question  of  law  as  to  whether  or  not 
the  company,  under  the  facts  shown  in  the  said  claim, 
answer,  reply  and  stipulation,  is  liable  to  make  compensa- 
tion to  the  claimant  under  the  provisions  of  Act  221  of  the 
Session  Laws  of  1915,  commonly  known  as  the  Workmen's 
Compensation  Act. 

A  solution  of  the  reserved  question  requires  a  construc- 
tion of  the  Workmen's  Compensation  Act  (Act  221,  S.  L. 
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1915),  especially  certain  provisions  therein,  and  the  answer 
depends  upon  such  construction.  Among  other  provisions 
in  said  act  we  find  the  following: 

^'Section  1.  This  Act  shall  apply  to  any  and  all  industrial 
employment,  as  hereinafter  defined.  If  a  workman  receives 
personal  injury  by  accident  arising  out  of  and  in  the  course 
of  such  employment,  his  employer  or  the  insurance  carrier 
shall  pay  compensation  in  the  amounts  and  to  the  person  or 
persons  hereinafter  specified." 

In  section  4  we  find  the  following:  'The  rights  and 
remedies  herein  granted  to  an  employee  on  account  of  per- 
sonal injury  for  which  he  is  entitled  to  compensation  under 
this  Act  shall  exclude  all  other  rights  and  remedies  of  such 
employee,  his  personal  representatives,  dependents,  or  next 
of  kin,  at  conmion  law  or  otherwise,  on  account  of  such  in- 
jury." 

Section  6  provides:  "No  contract,  rule,  regulation,  or  de- 
vice whatsoever  shall  operate  to  relieve  the  employer  in 
whole  or  in  part  from  any  liability  created  by  this  Act." 

Under  the  head  of  "Definitions"  we  find  the  following  in 

section  60: 

"(a)  'Employer'  unless  otherwise  stated,  includes  any 
body  of  persons,  corporate  or  unincorporated,  public  or 
private,  and  the  legal  representative  of  a  deceased  employer. 
It  includes  the  owner  or  lessee  of  premises,  or  other  person 
who  is  virtually  the  proprietor  or  operator  of  the  business 
there  carried  on,  but  who,  by  reason  of  there  being  an  inde- 
pendent contractor,  or  for  any  other  reason,  is  not  the  direct 
employer  of  the  workmen  there  employed.  If  the  employer 
is  insured  it  includes  his  insurer  as  far  as  applicable. 

"(b)  'Workman'  is  used  as  synonymous  with  'employee/ 
and  means  any  person  who  has  entered  into  the  employ- 
ment  of,  or  works  under  contract  of  service  or  apprentic^- 
ship  with,  an  employer.  It  does  not  include  a  person  whose 
employment  is  purely  casual  or  not  for  the  purpose  of  the 
employer's  trade  or  business,  or  whose  remuneration  from 
any  one  employer,  excluding  pay  for  over-time,  exceeds 
thirty-six  dollars  ($36.00)  a  week." 

Section  64  contains  the  following:  "(a)  The  rule  that 
statutes  in  derogation  of  the  common  law  are  to  be  strictly 
construed  shall  have  no  application  to  this  Act. 
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"(b)  This  Act  shall  be  so  interpreted  and  construed  as  to 
effect  its  general  purpose  to  make  uniform  the  law  of  those 
states  which  enact  it." 

In  determining  the  proper  meaning  and  construction  of 
any  one  section  or  provision  of  the  act  we  must  look  to  the 
act  as  a  whole,  determine  its  scope  and  object  and  general 
purpose,  take  the  language  used  which  is  free  from  tech- 
nicalities and  construe  that  language  broadly  and  liberally 
with  the  view  of  effecting  the  purposes  of  the  act  ( Young  v. 
Duncan,  218  Mass.  346;  Moore  v.  Lehigh  Valley  R.  Co,,  154 
N.  Y.  S.  620;  State  v.  District  Court,  129  Minn.  176;  In  re 
Rheinwaldy  153  N.  Y.  S.  598;  Sadowski  v.  Thomas  Furnace 
Co.,  146  N.  W.  774).  We  must  not  only  look  at  the  act  as 
a  whole  but  must  scrutinize  it  in  all  its  parts ;  we  must  con- 
sider every  provision,  and  in  case  of  apparent  conflict  be- 
tween two  provijsions  we  must  so  construe  the  act  and  each 
provision  that  effect  will  be  given  to  each  and  every  por- 
tion; we  must  give  to  the  words  used  their  usual  and  or- 
dinary signification.  In  construing  our  act  we  get  very  little 
if  any  assistance  at  all  from  the  English  cases  decided  under 
the  English  Workman's  Compensation  Act.  However,  the 
English  cases  recognize  a  paramount  principle  which  we 
recognize  in  the  matter  of  construing  our  own  act.  For  in- 
stance, in  Hoddinott  v.  Newton,  Chambers  <fe  Co.,  Ltd.,  re- 
ported in  3  B  W.  C.  C.  74,  Lord  Macnaghten  said:  "The 
only  way  to  construe  the  Act  is  to  read  it  fairly,  taking  the 
words  in  their  common  and  ordinary  signification.  The 
court  ought  not  to  strain  the  language  in  order  to  bring  in 
or  to  exclude  any  particular  case,  however  arbitrary  or  un- 
scientific the  line  of  demarcation  drawn  by  the  act  may 
seem  to  be."  See  Willis's  Workmen's  Compensation,  pp.  1, 
2,  where,  in  the  notes,  a  number  of  recent  English  decisions 
on  this  point  are  cited  with  quotations  therefrom.  Our  act, 
by  its  terms,  is  to  be  liberally  construed,  and  by  authority 
the  construction  must  be  a  broad  one  so  as  to  effectuate  the 
purposes  of  the  act.    A  first  reading  of  the  act  gives  the 
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impression  that  one  of  its  main  purposes  is  to  take  from  the 
employee  the  right  of  action  for  injuries  received,  whether 
such  injuries  are  caused  by  the  negligence  of  his.  employer, 
by  the  negligence  of  a  fellow  servant,  or  by  any  act  of  his 
own,  not  wilful  in  its  intent,  to  injure  himself,  but  the 
paramount  purpose  appears  to  be  to  protect  the  workman 
and  to  provide  compensation  to  him  from  his  employer  for 
all  injuries  received,  regardless  of  questions  of  negligence 
and  proximate  cause.  These  purposes  appear  in  the  acts  of 
the  various  States  which  have  adopted  a  workman's  com- 
pensation act.  However,  our  act,  in  its  terms,  is  unlike  that 
of  any  of  the  States,  and  outside  of  the  cardinal  rule  an- 
nounced in  our  act  and  in  the  acts  of  the  various  States  and 
in  judicial  decisions,  that  the  act  is  to  be  broadly  and  liber- 
ally construed,  we  get  no  help  in  construing  our  act  from 
the  adjudicated  cases  either  in  England  or  in  the  different 
States.  Section  4  of  the  English  act  provides  that  "Where 
any  person  in  the  course  of  or  for  the  purpose  of  his  trade 
or  business  contracts  with  any  other  person  for  the  execu- 
tion by  or  under  the  contractor  of  the  whole  or  any  part 
of  the  work  undertaken  by  the  principal  the  principal  shall 
be  liable  to  pay  any  workman  employed  in  the  execution 
of  the  work  any  compensation  under  this  act  which  he 
would  have  been  liable  to  pay  if  the  workman  had  been 
immediately  employed  by  him."  Under  that  provision  the 
English  courts,  much  conflict  being  found  in  their  decisions, 
have  had  great  diflSculty  in  construing  the  word  "under- 
taken," but  in  the  later  cases  appear  to  have  finally  settled 
upon  the  conclusion  that  the  owner  of  the  business  does  not 
undertake  to  do  the  work  which  he  contracts  with  another 
to  do.  The  analogous  provision  in  our  act,  found  in  section 
60,  subdivision  (a),  heretofore  quoted,  defining  the  word 
"employer/'  does  not  use  the  word  "undertaken,"  so  we  are 
not  confronted  with  the  difficulty  which  the  English  courts 
have  experienced  in  construing  the  English  act. 
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Was  the  company  the  employer,  within  the  meaning  of 
our  Workmen's  Compensation  Act,  of  the  claimant?  Does 
the  mere  letting  of  the  contract  for  building  a  short  stretch 
of  road-bed  on  the  premises  of  the  company  exempt  it  from 
liability  to  the  claimant?  The  company  is,  in  the  language 
of  the  act,  "the  owner  or  lessee  of  the  premises"  and  we 
think  ''is  virtually  the  proprietor  and  operator  of  the  busi- 
ness there  carried  on,"  but  "by  reason  of  there  being  an  in- 
dependent contractor  *  *  *  is  not  the  direct  employer"  of 
the  claimant,  who  was  "there  employed."  In  our  opinion 
the  words  "business  there  carried  on"  refer  directly  to  the 
premises  where  a  general  business  is  conducted.  The  word 
"business"  has  a  broad  meaning.  In  King's  case,  220  Mass. 
290,  the  claimant  was  employed  by  a  contractor  who  had  a 
contract  to  deliver  brick  made  by  the  Boston  Brick  Com- 
pany to  its  customers.  The  industrial  accident  board,  and 
the  court  to  which  an  appeal  was  had,  held  that  the  claim- 
ant was  working  in  the  business  of  the  Boston  Brick  Com- 
pany- and  that  the  delivery  of  the  brick  was  the  business  of 
the  company. 

In  the  case  at  bar  the  partial  construction  of  a  railroad 
on  the  premises  of  the  company,  although  done  by  an  in- 
dependent contractor,  was  necessary  and  proper  to  the 
general  business  of  the  company,  and  constructing  said 
road-bed  we  regard  as  business  carried  on  by  the  company, 
and  under  the  language  of  section  60,  heretofore  quoted, 
the  company  was  an  employer  of  the  claimant.  It  is  appar- 
ent from  a  study  of  the  English  decisions  that  if  the  word 
"imdertaken"  was  eliminated  from  the  English  act  the 
English  courts  would  hold  the  owner  liable  for  an  injury 
to  a  workman  on  his  premises  who  is  directly  employed  by 
a  contractor  doing  work  necessary  to  the  business  of  the 
owner.  The  case  of  Luckwill  v.  Auchen  S,  S.  Co,,  6  B.  W. 
C.  C.  51,  was  decided  by  Judge  Kelly  of  the  county  court 
at  Barry,  and  appealed  to  the  court  of  appeal  and  there  not 
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decided,  the  appeal  being  dismissed  by  Cozens-Hardy, 
M.R.,  with  the  following  remarks:  "It  is  clear  that  we  can- 
not do  anything  for  you  in  this  court.  We  can  only  give 
you  a  passport  to  the  House  of  Lords." 

Our  act  was  framed  with  the  obvious  intent  to  prevent 
the  owners  of  a  business  from  escaping  liability  where  a 
workman  on  their  premises,  and  while  doing  work  necessary 
and  proper  to  their  business  on  such  premises,  is  injured, 
although  he  may  be  working  under  an  independent  con- 
tractor. If  this  is  not  true  how  can  we  account  for  the  use 
of  the  language  defining  "employer"  to  include  the  owner 
or  lessee  of  premises,  and  the  further  words,  "proprietor  or 
operator  of  the  business  there  carried  on"?  The  act  was 
intended  to  guard  the  interest  of  workmen  on  the  premises 
of  the  owner  of  the  business  while  doing  work  connected 
with  or  a  part  of  such  business  and  to  prevent  the  owner  of 
the  business  from  escaping  liability  by  contracts  or  sub- 
contracts of  any  kind. 

Section  6  of  our  act,  while  it  has  but  little  if  any  bearing 
upon  the  merits  of  this  case,  does  throw  some  light  on  the 
general  intent  of  the  act,  especially  in  the  particular  now 
being  construed,  in  that  it  provides  that,  "No  contract,  rule, 
regulation,  or  device  whatsoever  shall  operate  to  relieve  the 
employer  in  whole  or  in  part  from  any  liability  created  by 
this  act."  Bearing  this  intent  in  mind  it  is  readily  seen  that 
the  definition  of  "employer,"  found  in  section  60  in  these 
words  (which  we  repeat),  "includes  the  owner  or  lessee  of 
premises  or  other  person  who  is  virtually  the  proprietor  or 
operator  of  the  business  there  carried  on,  but  who,  by  reason 
of  there  being  an  independent  contractor,  or  for  any  other 
reason,  is  not  the  direct  employer  of  the  workmen  there 
employed,"  applies  to  the  relation  of  the  company  to  the 
claimant.  Keeping  in  view  the  principle  announced  in  the 
English  case  heretofore  alluded  to,  that  the  act  must  not  be 
limited  by  straining  the  language  used  "in  order  to  bring 
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in  or  to  exclude  any  particular  case/'  it  seems  evident  that 
where  work  is  done  on  the  premises  of  the  owner  or  operator 
of  the  business,  although  through  an  independent  con- 
tractor, if  the  work  is  necessary  to  the  business  of  the 
owner,  or  any  part  of  that  business,  the  owner  or  operator 
of  the  business  there  carried  on  is  liable.  It  is  agreed  that 
the  work  done  through  the  contractor  in  this  case  was  done 
on  the  premises  of  the  company;  that  it  consisted  in  the 
partial  construction  of  a  railroad  to  be  used  by  the  com- 
pany in  operating  its  business;  that  the  company  had  full 
power  to  build  and  use  such  railroad  for  the  purposes  of 
its  business  of  producing  sugar.  The  building  of  said  road- 
bed is  one  step  in  the  ultimate  process  of  producing  sugar, 
and  its  building  is  certainly  a  part  of  the  company's  busi- 
ness. The  entire  plantation,  whether  owned  or  leased  by 
the  company,  is  regularly  and  permanently  used  in  its  busi- 
ness— ^agricultural  and  industrial — of  producing  and  manu- 
facturing sugar  for  pecuniary  gain.  No  part  of  these 
premises  is  permanently  used  in  carrying  on  the  business 
of  the  contractor  who  does  not  appear  to  be  in  the  regular 
business  of  building  railroads,  and  who  was  temporarily, 
with  the  consent  of  the  company,  on  its  premises,  not  to 
its  exclusion  therefrom,  for  the  contractor  was  using  its 
camps,  tools  and  appliances  and  working  under  the  super- 
vision of  its  engineer.  The  construction  of  the  road-bed 
being  buUt  (whether  in  whole  or  in  part  does  not  appear) 
was  not  merely  connected  with  the  business  of  the  defend- 
ant but  a  part  of  its  business.  In  the  conduct  of  its  business 
the  company  had  to  do  many  things,  no  one  of  which  alone 
is  sufficient  to  produce  sugar,  but  all  necessary  to  that  end. 
Land  must  be  cleared,  ditches  constructed,  ground  plowed, 
cane  planted,  growmg  crops  irrigated  and  cultivated,  a  rail- 
road or  roads  constructed  to  get  the  cane  to  the  mill,  the 
cane  ground,  the  juice  boiled  and  converted  into  sugar  and 
then  put  into  bags.    The  construction  of  the  road-bed  for 
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the  rails  was  as  necessary  as  any  of  the  other  steps  unless 
some  more  primitive  way,  for  instance,  by  mule  and  cart, 
should  be  adopted  in  transporting  the  cane  from  the  fields 
to  the  mill,  as  a  part  of  its  regular  business.  The  company 
must  have  concluded  as  a  matter  of  economy  and  pecuniary 
gain  that  it  would  not  use  the  primitive  mode  of  transport- 
ing cane  but  haul  the  same  by  means  of  its  own  railroad.  It 
does  not  appear  whether  the  company  was  primarily  in- 
augurating a  railroad  system  for  hauling  its  cane  or  whether 
the  road-bed  being  constructed  by  the  contractor  was  a 
small  part  of  a  considerable  railroad  system  theretofore  ex- 
isting on  the  company's  plantation.  The  road  being  con- 
structed on  its  own  premises,  altiiough  in  part  by  an  inde- 
pendent contractor,  was  for  the  purposes  of  the  company's 
general  business,  and  the  company  is,  within  the  meaning 
and  intent  of  the  act,  an  employer  of  the  claimant.  If  the 
company,  notwithstanding  the  intent  of  Ae  act  to  the 
contrary,  can  escape  liability  in  the  case  at  bar  by  reason 
of  its  contract  with  Harumi,  then  it  may,  simply  by  hiring 
men  by  contract  to  do  its  business  and  perform  the  different 
steps  necessary  in  conducting  its  business,  escape  all  lia- 
bility and  do  that  which  the  act  intends  should  not  be  done, 
namely,  leave  the  workman  who  may  be  injured  in  the 
conduct  of  its  business  to  look  to  his  immediate  employer, 
whether  solvent  or  insolvent,  for  compensation.  The  act, 
taking  from  the  employee  the  right  to  sue  for  injuries  re- 
ceived, certainly  did  not  intend  that  his  right  to  look  to  his 
employer  should  be  frittered  away  and  the  beneficent  pro- 
visions of  the  act  taken  from  him  by  devices  and  subter- 
fuges or  by  legitimate  contracts  entered  into  in  good  faith 
by  the  company  with  divers  persons  for  conducting  its  busi- 
ness or  parts  thereof.  But  if  the  contention  of  the  company 
is  to  prevail  then  any  employer  in  this  Territory  may  evade 
liability  under  the  Workmen's  Compensation  Act  by  simply 
letting  contracts  for  the  doing  of  its  business  instead  of 
hiring  men  by  the  day  or  month  or  year.   If  that  contention 
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is  to  prevail  it  is  within  the  power  of  the  company  to  escape 
all  liability  under  the  terms  of  this  act,  which  it  could  do 
through  contracts.  For  instance,  it  could  contract  the 
preparation  of  the  soil  for  planting  to  A,  the  planting  of 
its  cane  to  B,  the  irrigation  and  cultivation  of  its  crops  to 
C,  the  cutting  of  its  cane  to  D,  the  hauling  of  its  cane  to  the 
mill  to  E,  the  grinding  of  its  cane  and  boiling  the  juices  to 
F,  and  the  putting  of  the  sugar  into  bags  to  G,  or  contract 
the  doing  of  all  these  things  to  one  person  and  escape  lia- 
bility under  the  act.  Such  construction  would  not  only 
narrow  the  provisions  of  the  act,  but  would  defeat  its  intent 
and  purposes  in  their  entirety.  By  the  terms  of  the  act 
under  consideration  it  is  within  the  power  of  the  owner  or 
operator  of  the  business  carried  on  on  his  premises  to  pro- 
tect himself  by  insurance  against  loss  by  reason  of  accidents 
to  workmen  who,  although  employed  by  an  independent 
contractor,  are  working  to  make  his  business  a  success  and 
doing  that  which  is  necessary  to  his  business  and  the  success 
of  his  business.  And,  after  all,  does  it  make  any  difference 
under  the  provisions  of  this  act  whether  the  sugar  company 
hires  its  work  done  by  contract  or  by  day  labor?  Under  the 
language  of  the  act  we  are  of  the  opinion  that  it  does  not ; 
that  the  act  is  so  broad  in  its  scope,  and  its  purposes  and 
intent  so  manifest  from  the  language  used  by  the  legislature, 
that  it  covers  the  injuries  of  workmen,  regardless  of  how 
those  injuries  occur,  if  such  injuries  are  sustained  while 
working  on  the  premises  of  the  owner  of  a  business  and  in 
the  doing  of  any  part  of  such  business.  The  act  guards 
zealously  against  evasions  of  liability  by  employers  through 
the  letting  of  contracts  for  the  conduct  of  their  business  or 
any  parts  thereof.  The  premises  in  question  were  not  used 
in  the  business  of  building  railroads  but  in  the  business  of 
producing  sugar,  and  the  contractor  building  the  road-bed 
was  only  there  incidentally,  casually,  and  was  doing  part  of 
the  company's  business  and  assisting  the  owner  of  the  busi- 
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ness  "there  carried  on,"  and  such  owner  is  not  exempt  from 
liabihty. 

We  are  not  called  on  in  the  case  at  bar  to  pass  upon  the 
vahdity  of  any  provision  of  the  Workmen's  Compensation 
Act  but  only  to  construe  the  provisions  of  that  act  necessary 
to  determine  the  question  of  the  liability  of  the  company  to 
the  claimant  for  the  injuries  received  by  the  latter.  The 
reserved  question  does  not  submit  to  us  for  our  determina- 
tion the  question  as  to  whether  or  not  both  the  company 
and  the  contractor  (Harumi)  are  liable,  and  we  do  not  pass 
on  the  question  as  to  the  liability  of  the  contractor  as  we 
do  not  regard  that  question  as  before  us. 

The  reserved  question  is  answered  in  the  aflSrmative. 

E,  A.  Douthitt  for  claimant. 

W,  T.  Carden,  Second  Deputy  City  and  County  Attorney, 
amicus  curiae. 

F.  W.  Milverton  (Thompson,  Milverton  dk  Cathcart  on 
the  brief)  for  Oahu  Sugar  Co.,  Ltd. 

DISSENTING  OPINION  OP  ROBERTSON,  C.J. 

I  respectfully  dissent.  There  is  no  doubt  that  the 
Workmen's  Compensation  Act  is  to  receive  a  liberal  inter- 
pretation with  the  view  to  effectuate  the  policy  and  intent 
which  the  legislature  has  manifested  by  its  enactment.  But 
it  is  not  to  be  construed  upon  the  theory  that  it  furnishes 
to  an  injured  workman  a  double  remedy  against  either  or 
both  of  two  distinct  persons  when  it  evidently  proceeds 
upon  the  theory  that  there  is  but  one  single  employer  and 
the  workman's  remedy  is  against  that  employer.  There  is 
no  doubt  that  the  claimant  in  this  case  is  entitled  to  com- 
pensation under  the  act.  The  question  is  whether,  under  the 
circumstances  shown,  the  company  or  the  independent  con- 
tractor was  the  claimant's  employer.  There  is  no  doubt 
that  the  right  of  an  injured  workman  to  look  to  his  em- 
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ployer  for  compensation  is  not  to  be  "frittered  away  and 
the  beneficent  provisions  of  the  act  taken  from  him/'  But 
the  question  may  still  remain,  which  of  two  persons  was 
the  man's  employer  within  the  purview  of  the  act.  It  seems 
to  me  that  the  statement  made  in  the  majority  opinion  that 
"where  work  is  done  on  the  premises  of  the  owner  or 
operator  of  the  business,  although  through  an  independent 
contractor,  if  the  work  is  necessary  to  the  business  of  the 
owner,  or  any  part  of  that  business,  the  owner  or  operator 
of  the  business  there  carried  on  is  liable,"  merely  begs  the 
question.  If  the  owner  of  the  premises  is  also  the  owner  of 
the  business  in  which  the  workman  was  employed  of  course 
he  is  liable.  If  the  statement  quoted  is  intended  to  lay 
down  as  the  test  of  liability  the  fact  whether  "the  work  is 
necessary  to  the  business  of  the  owner,  or  any  part  of  that 
business,"  then,  I  say,  it  is  not  the  test  which  the  legislature 
has  prescribed.  The  act  defines  "Workman"  as  "any  person 
who  has  entered  into  the  employment  of,  or  works  under 
contract  of  service  or  apprenticeship  with,  an  employer." 
Conversely  then,  the  employer  is  the  person  who  hires,  pays, 
controls  and  has  the  right  to  discharge  the  employee.  It 
is  an  agreed  fact  in  this  case  that  the  corporation  had  no 
control  over  the  workman,  nor  the  right  to  employ  or  dis- 
charge him.  But  the  statute  contains  a  special  provision 
applicable  to  cases  where  work  is  being  done  or  a  business 
carried  on  by  an  independent  contractor  upon  the  premises 
of  another.  In  such  cases  "  'Employer'  ♦  ♦  ♦  includes  the 
owner  or  lessee  of  premises,  or  other  person  who  is  virtually 
the  proprietor  or  operator  of  the  business  there  carried  on, 
but  who,  by  reason  of  there  being  an  independent  contractor, 
or  for  any  other  reason,  is  not  the  direct  employer  of  the 
workmen  there  employed."  The  word  "virtually"  is  used 
in  contradistinction  to  "actual"  or  "real"  on  the  one  hand, 
and  "nominal"  or  "apparent,"  on  the  other.  In  the  paragraph 
just  quoted  it  obviously  refers  to  the  business  of  the  inde- 
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pendent  contractor — that  in  which  the  workman  was  em- 
ployed and  in  the  course  of  which  he  was  injured.  And  in 
such  cases  the  owner  or  lessee  of  the  premises  upon  which 
that  work  or  business  was  being  carried  on  would  be  re- 
garded as  the  employer  of  the  workman  and  responsible  as 
such  in  case,  and  only  in  case,  he  was,  under  the  circum- 
stances, "virtually  the  owner  or  operator  of  the  business 
there  carried  on."  This  view  accords  to  the  language  of  the 
statute  its  ordinary  signification.  It  is  not  a  strained  con- 
struction, nor  does  it  fritter  away  any  rights  of  workmen. 
The  Massachusetts  act  under  which  King's  Case,  220  Mass. 
290,  cited  in  the  majority  opinion,  was  decided,  is  so  obvi- 
ously diflferent  from  the  statute  of  this  Territory  that  the 
decisions  under  it  are  of  no  value  as  precedents  here.  See 
1  Bradbury's  Workman's  Compensation  (2nd  ed.)  537.  It 
appears  in  the  case  at  bar  that  upon  the  premises  in  ques- 
tion, of  which  the  company  is  the  owner  or  lessee,  there  were 
two  businesses  being  carried  on,  namely,  the  general  busi- 
ness of  the  sugar  company,  of  which  it  is  the  actual  pro- 
prietor, and  the  particular  business  of  the  contractor,  of 
which  he  is  the  actual  operator.  The  company,  nevertheless, 
would  be  liable  if  it  was  "virtually  the  proprietor"  of  the 
business  there  being  carried  on  by  the  contractor,  notwith- 
standing that  it  was  not  the  direct  employer  of  the  claimant. 
There  is  no  doubt  that  the  company  has  power  under  its 
articles  of  incorporation  to  construct,  build  and  equip  a 
railroad  to  be  used  upon  its  plantation,  and  it  must  be  con- 
ceded that  if  the  company  itself  had  undertaken  the  work  of 
constructing  the  road-bed  in  question  it  would  have  been 
liable  under  the  act  to  compensate  workmen  injured  in  the 
course  of  the  work.  The  query  is,  however,  whether,  under 
circumstances  such  as  we  are  dealing  with  here,  the  "busi- 
ness" contemplated  by  section  60  of  the  statute  is  the 
general  business  of  the  owner  of  the  premises  where  the 
accident  occurred,  or  the  particular  business  of  the  con- 
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tractor  in  the  operation  of  which  the  workman  was  em- 
ployed. Counsel  for  the  claimant  contends  that  the  com- 
pany was  virtually  the  proprietor  or  operator  of  the  busi- 
ness in  the  carrying  on  of  which  the  road-bed  was  being 
constructed  for  the  reason  that  it  was  work  which  the  com- 
pany itself  had  the  right  to  do;  that  the  work  was  being 
done  upon  its  premises;  that  it  furnished  the  tools  and 
appliances  needed  in  the  construction  work;  and  that  the 
work  was  required  to  be  done  to  the  satisfaction  of  the  com- 
pany's engineer.  The  deputy  city  and  county  attorney,  who 
also  argues  that  the  company  should  be  held  liable,  lays 
principal  stress  upon  the  facts  that  the  contract  did  not  call 
for  the  construction  of  an  entirely  completed  article  in 
which  the  company  had  no  interest  until  delivery  over  to  it, 
and  that  the  work  was  of  a  character  within  the  scope  of  the 
company's  business,  and  the  railroad  was  being  built  for  use 
in  its  business.  Counsel  for  the  Oahu  Sugar  Company  draw 
a  distinction  between  a  contract  made  by  the  company  for 
the  operation  of  its,  or  a  part  of  its,  ordinary  business  of 
growing  sugar  cane  and  manufacturing  sugar,  and  one  for 
some  matter  incidental  thereto — an  instrumentality — such 
as  the  construction  of  a  railroad  which  would  not  be  used 
by  the  company  in  its  business  until  it  had  been  completed. 
Their  contention  is  that  while  in  the  first  case  the  company 
might  be  liable  to  make  compensation  to  an  injured  work- 
man, it  would  not  under  the  latter.  But  the  distinction 
put  by  counsel  does  not  furnish  a  satisfactory  test  since  the 
principal,  under  certain  ckcumstances,  might  well  be  re- 
garded as  the  virtual  proprietor  of  the  business  in  which  the 
instrumentality  was  being  constructed.  If,  in  the  case  at 
bar,  for  example,  the  contractor  was  shown  to  be  the  mere 
servant  or  dummy  of  the  company,  and  that  the  laborers 
performed  their  work  under  the  immediate  direction  of  its 
engineer,  the  company  could  very  properly  be  regarded  as 
the  "virtual  operator"  of  the  business.    In  other  words,  the 
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company  would  be  virtually  the  proprietor  of  the  business 
there  carried  on  of  which  the  independent  contractor  was 
the  nominal  or  apparent  owner.  The  fact  that  the  corpora- 
tion agreed  to  supply  the  necessary  tools  and  appliances 
would  seem  to  be  unimportant.  This  is  conceded  by  the 
amicus  curiae.  The  genuineness  of  a  bona  fide  contract  would 
not  be  impaired  because  the  compensation  going  to  the 
contractor  was  not  entirely  money,  but  partly  money  and 
partly  materials.  The  record  does  not  show  that  the  con- 
tractor did  not  carry  insurance,  and  in  the  absence  of  any- 
thing to  the  contrary  it  must  be  assumed  that  he  is  solvent 
and  responsible,  and  not  a  mere  man  of  straw  unable  to 
pay  the  compensation  to  which  the  claimant  is  entitled. 
Upon  the  facts  of  this  case  I  am  of  the  opinion  that  the 
Oahu  Sugar  Company  was  not  virtually  the  proprietor  or 
operator  of  the  business  in  which  the  claimant  was  em- 
ployed, and  that  the  contractor  was  the  responsible  em- 
ployer of  the  claimant.  This  view  is  in  harmony  with,  and 
is  supported  by,  the  provision  of  paragraph  (e)  of  section  60 
of  the  statute  that  "  'Employment,'  in  the  case  of  private 
employers,  includes  the  employment  only  in  a  trade  or  occu- 
pation which  is  carried  on  by  the  employer  for  the  sake  of 
pecuniary  gain."  The  employer  for  whose  "pecuniary  gain" 
the  construction  work  was  being  done  was  undoubtedly  the 
contractor,  and  the  fact  that  the  railroad,  when  completed, 
is  intended  to  be  operated  by  the  company  for  its  pecuniary 
gain  does  not  show  the  contrary.  The  pecuniary  gain  to  be 
derived  from  doing  the  construction  work  is  one  thing,  and 
that  to  be  obtained  from  the  operation  of  the  completed 
railroad  is  another.  The  one  would  accrue  to  the  contractor, 
the  other  to  the  company. 

In  my  opinion  the  reserved  question  should  be  answered 
in  the  negative. 
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Landlord  and  Tenant — covenant  for  renewal — exercise  o/  option  hy 
leasee. 
A  covenant  to  renew  a  lease  gives  the  lessee  an  option  which 
ordinarily  he  must  act  upon  by  giving  notice  of  his  intent  to 
renew  at  or  before  the  end  of  the  term  demised.  But  time  is 
not  of  the  essence  of  the  agreement,  unless  made  so,  and  the 
notice  being  for  the  benefit  of  the  lessor  may  be  waived  by  him. 

Specific  Performance — covenant  to  renew  lease. 

Equity  will  decree  the  specific  performance  of  a  covenant  to 
renew  a  lease  where  the  lessee,  within  a  reasonable  time  after 
the  expiration  of  the  lease  in  exercise  of  the  option  pays,  and  the 
lessor  accepts  and  retains,  the  rent  for  the  first  period  upon  a  new 
term. 

Sams — parties — decree. 

Persons  who,  after  the  making  of  a  contract  to  convey  or  lease 
land,  acquire  an  interest  in  the  land  from  the  vendor  or  lessor 
are  necessary  parties  to  a  bill  for  the  specific  performance  of  the 
contract  In  the  absence  of  a  necessary  party,  the  appellate  court, 
if  it  cannot  make  a  decree  which  will  finally  dispose  of  the  con- 
troversy, may  remand  the  cause  for  the  purpose  of  bringing 
him  in. 

opinion  of  the  court  by  ROBERTSON,  C.  J. 

This  is  a  suit  to  compel  specific  performance  of  a  cove- 
nant contained  in  a  lease  for  its  renewal.  The  respondent 
appeals  from  a  decree  entered  in  the  court  below  granting 
the  relief  prayed  for. 
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By  the  lease  in  question  the  respondent  demised  to  one 
J.  Mahiai  Kaneakua  certain  land  situate  at  Waiakoa, 
Kula,  Island  of  Maui,  for  the  term  of  ten  years  commenc- 
ing the  first  day  of  June,  1904,  at  an  annual  rental  of 
two  hundred  and  fifty  dollars  payable  semi-annually.  The 
lease  was  dated  January  11,  1901,  and  recorded  on 
April  1,  1901.  For  some  unexplained  reason  the  rental 
was  thereafter  increased  to  two  hundred  and  sixty- 
five  dollars.  The  bill  averred,  and  the  answer  ad- 
mitted, that  Kaneakua  assigned  the  lease  to  one  Young 
Nap,  who,  in  turn,  assigned  it  to  one  Jun  Kum  Sou.  The 
bill  also  alleged  that  on  February  14,  1906,  the  said  Jun 
Kum  Sou  assigned  to  the  complainant.  This  was  denied 
in  the  answer.  At  the  hearing  the  complainant  introduced 
in  evidence  two  instruments  in  the  form  of  receipts  for 
money,  dated  respectively  February  14,  and  May  7,  1906, 
and  signed  by  Jun  Kum  Sou,  the  latter  of  which  included 
the  statement  "I  hereby  transfer  to  Yip  Lan  the  lease  of 
land,  the  building,  implements  and  everything."  Counsel 
for  the  respondent  contends  that  these  instruments  were 
erroneously  received  in  evidence  because  they  were  un- 
stamped, citing  0.  R.  &  L.  Co.  v.  Kadi,  22  Haw.  693.  No 
objection  was  made  to  the  admission  of  the  evidence  at  the 
hearing  and  the  point  comes  too  late  when  raised  for  the 
first  time  on  this  appeal.  In  this  connection,  it  may  be 
pointed  out,  that  there  was  no  real  dispute  as  to  the 
tenancy  of  the  complainant  under  the  original  lease.  The 
husband  and  agent  of  the  respondent  testified,  and  a  number 
of  receipts  for  rent  which  were  introduced  showed,  that  the 
complainant  had  held  and  had  been  recognized  by  the 
respondent  as  her  tenant  for  a  number  of  years,  thus  cor- 
roborating the  complainant's  testimony  that  he  had  occu- 
pied the  premises  since  he  acquired  the  lease  in  1906. 

It  is  contended  that  the  court  erred  in  refusing  to  allow 
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the  respondent  to  prove  that  the  complainant  was  bank- 
rupt. It  appears  from  the  record  that  counsel  for  the 
respondent  started  to  question  the  complainant  on  cross- 
examination  as  to  whether  he  owned  property  in  the  Ter- 
ritory. An  objection  having  been  interposed,  counsel  stated 
that  he  intended  to  prove  that  the  complainant  is  bank- 
rupt, meaning,  apparently,  insolvent.  But  the  court  made 
no  definite  ruling,  no  offer  of  proof  was  made,  and  counsel 
apparently  voluntarily  abandoned  further  examination  on 
the  point. 

It  is  contended  that  as  the  complainant  neglected  to 
exercise  the  renewal  option  at  or  before  the  expu-ation  of 
the  original  term  he  is  not  entitled  to  have  specific  perform- 
ance of  the  covenant.  The  term  expired  on  June  1,  1914. 
There  was  evidence  showing  that  on  June  2,  the  complain- 
ant gave  one  Ah  Chip  one  hundred  and  thirty-two  and  a 
half  dollars  to  be  remitted  to  the  respondent  for  the  half- 
year's  rent,  but  it  was  not  until  the  10th  of  June  that  the 
money  was  sent  by  post-office  money  orders.  On  June  6  the 
complainant  received  from  Ahulii  a  letter  dated  June  1,  in 
which  the  writer  stated  that  the  lease  had  expired,  offered 
to  give  Yip  Lan  a  new  lease  at  an  annual  rental  of  three 
hundred  dollars,  asking  him  to  "come  at  once"  if  he  was 
agreeable  to  the  new  terms,  and  saying  "I  will  wait  for 
you  for  one  week  only."  The  complainant  seems  not  to  have 
replied  to  the  letter,  but  he  went  personally  over  to  Kaupo, 
arriving  at  Ahulii's  place  on  June  15.  Ahulii  and  his  wife 
being  present,  the  complainant  requested  a  renewal  of  the 
lease.  Ahulii  replied  that  it  was  too  late,  and  that  one  Fat 
On,  who  also  was  there,  had  offered  three  hundred  dollars 
a  year.  At  that  time  the  rent  which  Yip  Lan  had  remitted 
had  not  been  received,  but,  upon  being  shown  the  post- 
office  receipts,  Ahulii  went  over  to  the  post-office  and  got 
the  orders,  apparently  on  the  next  day.  He  retained  the 
money  and  sent  Yip  Lan  a  receipt  for  it.  Yip  Lan  returned 
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to  his  home  without  having  received  a  new  lease.  On  June 
19  the  respondent  executed  a  lease  of  the  premises  to  Fat  On 
for  the  term  of  ten  years  from  June  1,  1914,  at  the  annual 
rental  of  four  hundred  dollars.  At  the  same  time  the  Ahu- 
liis  seem  to  have  made  an  arrangement  with  Fat  On  where- 
by Yip  Lan  should  have  the  right  to  continue  in  possession 
of  the  land  until  January  1,  1915.  In  a  letter  dated  June  22, 
1914,  addressed  to  one  Antony  Fernandez  at  Waiakoa, 
Kula,  Ahulii  referred  to  the  leasing  of  the  land  to  Fat  On, 
and  stated  that  he  had  demanded  that  Yip  Lan  have  the 
right  to  remain  on  the  land  until  January  1,  1915,  in  order 
that  he  might  take  off  his  crops,  and  that  he  had  paid  Fat 
On  two  hundred  dollars  for  the  purpose.  He  referred  also 
to  the  payment  by  Yip  Lan  of  one  hundred  and  thirty-two 
and  a  half  dollars,  that  the  balance  to  be  paid  would  be 
sixty-seven  and  a  half  dollars,  and  said,  ''if  he  consents  to 
return  what  I  paid  then  you  are  to  give  him  this  receipt, 
and  if  not,  you  are  to  return  that  receipt,  and  I  will  return 
these  money  orders."  The  paper  which  was  enclosed  with 
the  letter  contained  the  following: 

"Kaupo,  June  19,  1914. 
"By  this  I  hereby  grant  permission  to  Yip  Lan,  from  this 
day  to  the  1st.  day  of  Jan.  A.  D.  1915,  to  take  his  things  and 
leave  everything  appertaining  to  the  land  of  Mrs.  Inoaole 
Ahulii  Jr.  for  myself. 

"Yours  truly, 

"Fat  On 
"Per  Geo.  J.  Kunukau 

"Kaupo,  June  19,  1914. 
"Received   by   me   two   hundred   dollars    ($200)    from 
Joseph  Ahulii  Jr.  for  this  six  months,  beginning  from  June 
1,  1914,  to  Jan  1,  1915. 

"Fat  On." 

There  is  no  evidence  that  the  complainant  paid  the  sixty- 
seven  and  a  half  dollars  or  otherwise  acceded  to  the  arrange- 
ment made  between  the  Ahuliis  and  Fat  On.  On  November 
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23^  1914,  the  complainant  made  another  remittance  of  one 
hundred  and  thu*ty-two  and  a  half  dollars  for  rent  for  the 
next  succeeding  half  year  but  it  was  not  accepted  by  the 
respondent.  The  complainant  remained  in  possession  of 
the  premises  for  several  months  when  he  was  put  out  by  the 
sheriff,  other  litigation  having  intervened.  See  Ahulii  v. 
Yip  Un,  22  Haw.  708;  739. 

A  covenant  in  a  lease  for  its  renewal  is  a  valid  agreement 
of  which  equity  may  compel  specific  performance  at  the 
suit  of  the  lessee.  A  covenant  to  renew,  a«  distinguished 
from  a  privilege  to  extend,  a  lease  gives  the  lessee  an  option 
which  he  must  ordinarily  act  upon  by  giving  notice  of  his 
intent  to  renew  at  or  before  the  end  of  the  term  demised. 
But  time  is  not  of  the  essence  of  the  agreement,  unless 
made  so,  and  the  notice,  being  for  the  benefit  of  the  lessor, 
may  be  waived  by  him.  In  the  lease  under  consideration 
there  was  no  express  requirement  that  the  lessee  should 
give  notice  at  or  within  a  specified  time.  Time  was  not  of 
the  essence  of  the  agreement.  By  his  letter  of  June  1  the 
lessor  notified  the  lessee  to  signify  his  desire  within  a  week 
of  that  date.  The  lessee,  however,  remained  in  possession, 
forwarded  six  months'  rent,  and  on  the  15th  of  June  per- 
sonally notified  the  lessor  that  he  desired  the  renewal.  Up 
to  that  time  the  lessor  had  not  altered  h^  position,  and 
there  was  nothing  to  prevent  her  from  complying  with  her 
agreement.  The  option  was  exercised  within  a  reasonable 
time,  both  parties  were  bound  by  it,  and  the  lessee  became 
entitled  to  have  the  lease  renewed  on  the  terms  agreed 
upon.  Caley  v.  Thomquist,  89  Minn.  348;  Chittenden  v. 
Western  Union  Tel.  Co,,  154  Mich.  1 ;  McBrier  v.  Marshall, 
126  Pa.  St.  390;  Holton  v.  Andrews,  151  N.  C.  340;  Gerhart 
Realty  Co.  v.  Brecht,  109  Mo.  App.  25;  Myers  v.  Silljacks, 
58  Md.  319,  331. 

The  lessee  had  paid  the  rental  for  the  first  six  months  of 
the  new  term,  and,  by  accepting  it,  the  lessor  waived  the 
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requirement  of  notice  at  or  before  the  end  of  the  term.  The 
lessor  having  accepted  and  retained  the  money  could  not 
thereafter  deny  the  lessee's  right  to  a  new  lease  and  give  a 
valid  lease  to  another  who  had  notice  of  the  lessee's  rights 
in  the  premises.  The  lessor  could  not  be  permitted  to  take 
the  lessee's  money  and  then  say  to  him  "you  are  too  late." 
The  subsequent  attempt  of  the  Ahuliis  to  devote  the  money 
received  from  Yip  Lan  to  a  purpose  other  than  that  for 
which  the  payment  was  made,  namely,  for  a  six  months 
tenancy  under  Fat  On,  was  neither  authorized  nor  ratified 
by  Yip  Lan,  and,  therefore,  was  not  binding  upon  him.  No 
contention  has  been  made  by  counsel  for  the  appellant  that 
the  appellee  had  voluntarily  abandoned  or  waived  his  right 
to  demand  a  renewal  of  tiie  lease.  His  action  in  paying  the 
rent  at  the  rate  specified  in  the  covenant  plainly  shows  that 
he  intended  to  exercise  the  option. 

The  contention  of  the  appellant  that  the  decree  requiring 
tiie  execution  of  a  lease  to  the  complainant  would  be  nuga- 
tory since  Fat  On  who  holds  a  lease  of  the  premises  from 
the  respondent  has  not  been  made  a  party  to  this  suit  is 
well  taken.  The  record  shows,  moreover,  that  Fat  On  has 
executed  certain  sub-leases  to  others,  who,  presumably,  are 
now  in  possession  of  the  land,  but  have  not  been  made 
parties.  "Persons  who,  after  the  making  of  a  contract  for 
the  conveyance  of  lands,  acquire  interest  in  the  lands  de- 
rived from  the  vendor,  are  necessary  parties  to  a  bill  for  the 
specific  performance  of  the  contract."  20  Enc.  PI.  &  Pr. 
415.  See  also  Pomeroy  on  Contracts  (2nd  ed.)  Sec.  493; 
36  Cyc.  761.  The  decree  in  this  case,  in  order  to  be  effective, 
should  extinguish  the  legal  rights  in  the  land  of  Fat  On 
and  his  sub-lessees.  In  case  of  the  non-joinder  of  an  indis- 
pensable party  "the  appellate  court  may,  in  its  discretion, 
if  it  cannot  make  a  decree  which  will  finally  and  properly 
dispose  of  the  subject-matter  of  the  controversy  in  the 
absence  of  a  party,  remit  the  cause  for  the  purpose  of 
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bringing  him  in."   1  Beach  Mod.  Eq.  Pr.,  Sec.  78. 

The  decree  is  reversed  and  the  case  remanded  to  the 
circuit  judge  for  further  proceedings  consistent  with  this 
opinion. 

E,  Vincent  (D.  H.  Case  with  him  on  the  brief)  for  peti- 
tioner. 

E.  Murphy  for  respondent. 

CONCURRING  OPINION  OP  QUARLES,  J. 

I  concur  in  the  conclusion  that  the  judgment  must  be 
reversed  on  the  ground  stated  in  the  opinion  of  the  court. 
However,  I  am  of  the  opinion  that  the  complainant's  bill 
should  be  dismissed  for  want  of  equity,  in  that  it  appears 
in  the  record  and  by  evidence  offered  on  behalf  of  the 
respondent,  and  refused  by  the  court,  that  the  covenant 
sought  to  be  specifically  performed  was  waived  by  the  com- 
plainant  and  abandoned  by  mutual  consent  of  both  parties. 
Failure  to  perform  the  covenant,  if  excused  by  both  parties, 
will  defeat  a  suit  for  specific  performance.  36  Cyc.  699,  700, 
and  authorities  cited  in  notes.  "The  right  to  enforce  an 
agreement  in  equity  is  lost  when  the  party  seeking  perform- 
ance has  consented  to  a  rescission  of  the  contract."  26  Am. 
&  Eng.  Ency.  L.  134,  and  authorities  cited  in  notes^  When 
the  contract  has  been  abandoned  by  the  party  seeking 
specific  performance,  or  by  both  parties,  specific  perform- 
ance will  not  be  decreed.  26  Am.  &  Eng.  Ency.  L.  135,  and 
authorities  cited  in  notes. 

The  history  of  the  abandonment  or  waiver  suggested, 
contained  in  the  record,  is  as  follows:  June  1,  1914,  at  the 
expiration  of  the  option  to  release  contained  in  the  old 
lease,  respondent's  husband,  J.  Ahulii,  acting  for  respond- 
ent, wrote  to  the  complainant  informing  him,  in  substance, 
that  the  lease  had  expired,  and  offering  to  give  him  a  new 
lease  at  the  increased  rental  of  $300  per  year,  the  complain- 
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ant  to  bear  the  expenses  of  the  papers  for  the  new  lease  and 
asking  the  complainant  to  come  at  once  if  this  was  agreeable 
as  other  parties  were  wanting  the  land  at  a  rental  of  $300 
per  year.  The  letter  closes  with  this  language:  "I  wrote  to 
you  before  but  it  was  returned,  and  I  sent  it  again  to  John 
Miguel,  the  same  letter,  and  to  this  day  you  have  made  no 
reply,  I  will  wait  for  you  for  one  week  only,  and  if  I  get  no 
answer,  then  the  land  will  be  given  to  one  of  those  who 
asked  me  for  the  land."  The  complainant  testifies  that  he 
received  the  said  letter  on  the  6th  day  of  June;  he  also 
testifies  that  he  asked  one  Antone  Fernandez  to  write  to 
J.  Ahulii,  husband  of  respondent,  and  that  Fernandez  did 
so ;  he  further  testifies  that  he  was  present  when  the  letter 
was  written,  had  an  interpreter  with  him  and  had  the  letter 
interpreted  to  him.  This  letter  was  dated  June  8,  1914. 
In  this  letter,  which  was  offered  by  the  respondent  in  evi- 
dence but  refused  by  the  court  on  the  ground  that  said  Fer- 
nandez was  not  shown  to  be  the  agent  of  complainant,  Fer- 
nandez informs  Ahulii  that  complainant  is  agreeable  to  pay 
a  rental  of  $300  and  is  ready  to  send  $150  next  week  for 
six  months'  rent.  This  letter  should  have  been  received  in 
evidence  as  it  was  unquestionably  written  by  the  agent  of 
Yip  Lan.  The  evidence  shows  further  that  Antone  Fernan- 
dez, also  known  by  the  name  of  Akoni,  on  the  15th  of  June, 
1914,  went  with  Yip  Lan  and  another  Chinaman  named 
Tam  Choy,  to  the  respondent.  Yip  Lan  and  Tam  Choy  tes- 
tify that  Yip  Lan  on  this  occasion  agreed  to  pay  rental  of 
$300  per  year,  and  that  Ahulii  said,  "You  are  too  late."  The 
week  in  which  the  respondent  had  voluntarily  extended  the 
privilege  to  Yip  Lan  to  receive  another  lease  at  the  increased 
rental  of  $300  had  expired  one  week  before  the  visit  of  Yip 
Lan,  Fernandez  and  Tam  Choy  to  the  respondent.  On  this 
occasion  Yip  Lan  informed  Ahulii  that  he  had  sent  to  him 
post-office  orders  for  $132.50,  Ahulii  claiming  that  he  had 
not  received  them.   On  the  next  day  it  appears  that  Ahulii 
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went  to  the  post-office  and  received  these  post-office  orders. 
Four  days  later,  on  the  19th,  the  respondent  leased  the 
premises  in  dispute  to  Fat  On  at  a  rental  of  $400  per  year, 
and  four  days  afterwards,  June  22,  Ahulii  sent  to  Fernan- 
dez, agent  for  Yip  Lan,  the  writing  in  which  Fat  On  agreed 
that  Yip  Lan  could  remain  on  the  premises  until  the  first 
day  of  January,  1915,  which  is  set  forth  in  the  opinion  of 
the  court,  and  also  the  receipt  given  by  Fat  On  to  Ahulii 
for  $200  for  six  months'  rent  from  June  1,  1914,  to  January 
1,  1915,  set  forth  in  the  opinion  of  the  court.  In  the  letter 
transmitting  this  agreement  and  receipt  from  Fat  On  to 
Fernandez  Ahulii  used  this  language:  "The  money  from 
Yip  Lan  I  have  received  that  in  the  form  of  two  money 
orders  of  the  value  of  $132.50,  and  tiiis  is  what  remains :  if 
he  consents  to  return  what  I  paid"  (to  Fat  On)  "then  you 
are  to  give  him  this  receipt,  and  if  not,  you  are  to  return 
that  receipt,  and  I  will  return  these  money  orders.  Only 
yesterday  did  I  receive  this  letter  from  Yip  Lan.  If  the 
Chinaman  Yip  Lan  consents  to  pay  back  my  money.  The 
amount  of  $67.50  is  the  balance  of  what  he  is  to  pay  me." 
This  letter  was  received  in  evidence  and  shows,  to  my  mind 
conclusively,  that  the  respondent  never  received  the  $132.50 
as  rent  from  Yip  Lan  from  June  1,  1914,  to  December  31, 
1914,  on  the  old  lease. 

I  do  not  think  that  Ahulii  acted  properly  in  regard  to 
making  an  arrangement  for  Yip  Lan  with  Fat  On,  but  he 
evidently  did  it  through  kindness  of  heart  and  to  prevent 
Yip  Lan  from  losing  his  growing  crops  and  to  give  him  the 
opportunity  to  mature  and  harvest  them.  Yip  Lan  should 
have  returned  the  Fat  On  receipt  unless  he  claimed  an 
advantage  under  it.  Under  the  circumstances  I  regard  it 
as  clear,  from  the  evidence  in  this  case,  that  Yip  Lan  aban- 
doned the  covenant  in  the  lease  for  renewal  on  the  terms 
stated  in  the  old  lease,  was  willing  to  take  a  new  lease  on 
different  terms,  and,  after  he  found  that  Fat  On  would  pro- 
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cure  a  lease  or  that  he  could  not  get  a  new  lease  from 
Ahulii,  he  then  consulted  Mr.  Tavares,  an  attorney,  and  was 
advised  that  he  could  hold  under  the  original  covenant.  The 
complainant  introduced  in  evidence  some  carbon  copies  of 
letters,  without  the  signature,  said  to  have  been  written  by 
Mr.  Tavares,  and  this  is  indicated  in  the  evidence  of  Yip 
Lan, — the  one  is  dated  June  20,  and  the  other  June  24, 
1914, — in  which  respondent  is  informed  by  Tavares  that 
Yip  Lan  proposes  to  stand  on  the  original  covenant.  In  my 
opinion  it  was  too  late  for  him  to  do  so  as  the  evidence  of 
waiver  of  that  covenant  is  complete,  and  by  retaining  the 
Fat  On  agreement  and  receipt  to  protect  his  own  possession. 
Yip  Lan  became,  in  law,  in  my  opinion,  the  tenant  of  Fat 
On,  and  should  be  held  to  have  agreed  to  the  arrangement 
made  by  Ahulii  with  Fat  On  for  the  remaining  months  of 
1914,  and  is  not  entitled  to  specific  performance  of  the  cov- 
enant for  renewal  in  the  old  lease.  The  covenant  for  re- 
newal in  the  old  lease  was  merely  an  option  which  should 
have  been  exercised  at  or  before  the  expiration  of  the  lease, 
June  1, 1914.  Ahulii's  letter  of  June  1  shows  that  he  regarded 
the  lease  entirely  as  terminated,  and  Yip  Lan's  actions  in 
the  premises  show  that  he  did  too,  but  afterwards,  on 
advice  of  an  attorney,  sought  to  go  back  and  stand  upon  the 
said  covenant  in  the  old  lease.  A  court  of  equity  should  not 
decree  specific  performance  of  said  covenant  under  the  facts 
and  circumstances  shown  by  the  record  in  this  case. 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Wills — construction — conflicting    clauses — general    and    specific    pro- 
visions. 
A  conflict  between  two  provisions  in  a  will  is  not  to  be  regarded 
as  irreconcilable  unless,  after  the  application  of  the  several  rules 
of  construction,  substantial  harmony  is  found  impossible.    Where 
there  Is  an  inconsistency  between  a  general  and  a  specific  pro- 
vision both  may  operate,  the  latter  upon  the  property  named  in 
it  and  the  former  upon  other  property. 
Same — distribution  per  capita. 

Where  the  income  from  certain  property  devised  in  trust  is 
directed  to  be  paid  to  the  children  and  certain  named  grand- 
children of  the  testator  in  equal  shares  the  beneficiaries  will  take 
per  capita  unless  the  will  shows  a  different  intent  on  the  part  of 
the  testator. 
Same — refusal  of  widow  to  accept  testamentary  provision — acceler- 
ation, I 

! 

Where  a  will  provides  for  the  payment  to  the  testator's  widow  ' 

for  life  of  a  share  of  the  income  of  the  residue  of  the  estate 
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which  is  devised  in  trust,  such  Income,  upon  her  death,  to  be 
paid  to  other  beneficiaries,  and  the  widow  elects  to  take  her 
dower,  the  other  beneficiaries  become  immediately  entitled  to 
receive  all  the  income  from  so  much  of  such  property  ss  may 
remain. 
Words  and  Phrases — "share  and  share  alike." 

The   phrase   "share   and    share   alike"   ordinarily    Imports   an 
equal  division  In  severalty. 

OPINION  OF  THE  JUSTICES  BY  ROBERTSON,  C.J. 

This  is  a  submission  upon  agreed  facts  of  a  controversy 

which  has  arisen  under  the  will  of  Charles  Notley,  late  of 

Paauilo,  Hawaii,  deceased.    The  provisions  necessary  to  be 

considered  in  the  determination  of  the  questions  raised  are 

included  in  the  sixth  paragraph  of  the  will  which  reads  as 

follows : 

"Sixth.  All  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  or  mixed,  and  wherever  situate,  I  give,  devise, 
and  bequeath  unto  the  said  Thomas  Rain  Walker  and 
Anthony  Lidgate,  in  trust  nevertheless  for  the  uses  and 
purposes  herein  set  forth,  that  is  to  say:  to  pay  the  rents, 
issues  and  profits  arising  from  and  out  of  my  said  estate  in 
manner  following: 

(A)  "One-sixth  thereof  to  my  wife  Mary  K.  Notley 
during  the  term  of  her  natural  life,  such  payment  to  be  in 
lieu  of  her  dower  right  in  my  estate,  and  from  and  after 
the  death  of  my  said  wife,  the  said  one-sixth  share  or  part 
of  said  income  shall  be  divided  among  the  surviving  de- 
visees named  in  this  my  will  in  the  shares  and  proportions 
hereinafter  set  forth  and  limited  to  each  of  them. 

(B)  "One-sixth  thereof  to  my  son  William  during  the 
term  of  his  natural  life,  and  from  and  after  the  death  of  my 
said  son  William  then  to  Melisa,  the  wife  of  said  William, 
during  the  term  of  her  natural  life ;  and  from  and  after  the 
death  of  the  said  Melisa,  the  said  one-sixth  share  or  part 
of  said  income  shall  be  divided  among  the  surviving  de- 
visees share  and  share  alike. 

(C)  "One-sixth  thereof  unto  the  children  of  my  son 
Charles  Notley  Jr.,  named  John,  Victoria  Maria,  Lilly  and 
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William,  share  and  share  alike.  And  I  hereby  direct  my 
said  trustees  not  to  pay  any  of  said  share  of  said  income 
unto  any  of  the  above  named  children  of  my  said  son 
Charles  Notley,  Jr.,  until  such  time  as  each  of  them,  being 
males,  shall  arrive  at  the  age  of  twenty-one  years,  and 
being  females,  shall  arrive  at  the  age  of  eighteen  years ;  and 
that  in  the  meantime  and  until  the  happening  of  such 
event  as  to  each  of  said  children,  I  direct  my  said  trustees 
to  keep  said  one-sixth  share  of  said  income  invested  in  such 
securities  as  they  or  their  successors  may  think  proper,  and 
the  income,  rents,  issues  or  profits  thereof  shall  be  divided 
equally  among  said  children  upon  the  arrival  of  them  at  the 
age  of  twenty-one  years  and  eighteen  years  respectively  as 
hereinbefore  limited.  And  in  the  event  of  the  death  of  any 
of  said  children  before  the  arriving  at  the  ages  aforesaid,  or 
in  the  event  of  their  death  after  the  arrival  at  the  ages  afore- 
said, the  heirs  of  such  children  shall  take  the  share  of  the 
child  so  dying. 

(D)  "One-sixth  thereof  unto  my  daughter  Maria,  the 
wife  of  Thomas  Hughes,  during  the  term  of  her  natural 
life,  free  from  all  control  or  liability  of  the  marital  rights 
of  any  husband. 

(E)  "One-sixth  thereof  to  my  son  David  Fyfe  Notley, 
during  the  term  of  his  natural  life,  and 

(F)  "One-sixth  thereof  to  my  niece  Emma  Danford, 
nee  MuUinger,  during  the  term  of  her  natural  life  free  from 
all  control  or  liability  of  the  marital  rights  of  any  husband. 

(G)  "And  from  and  after  the  death  of  all  my  said  chil- 
dren and  my  said  niece  Emma  Danford,  nee  MuUinger,  I 
hereby  direct  my  said  trustees  or  their  successors  to  convey 
all  of  my  estate  among  the  heirs-at-law  of  my  said  children 
William,  Maria,  David  Fyfe,  and  my  said  niece  Emma 
Danford,  nee  MuUinger,  and  the  children  of  my  said  son 
Charles  Notley,  Jr.,  namely:  John,  Victoria  Maria,  Lilly 
and  William,  share  and  share  alike. 

(H)  "And  I  direct,  that  until  the  death  of  all  the  lega- 
tees last  named,  the  income  accruing  from  said  trust  estate, 
shall,  until  such  event  happen,  be  paid  among  the  heirs  at 
law  of  all  such  as  may  have  died  before  the  death  of  the 
survivor  of  said  last  named  legatees." 
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For  the  sake  of  convenience  in  this  opinion  the  several 
clauses  after  the  first  have  been  designated  by  letters  of  the 
alphabet.  The  parties  to  this  submission,  besides  the 
trustees  under  the  will,  are  the  beneficiaries  named  in 
clauses  C,  D,  E,  and  F;  the  administrator  of  the  estate  of 
the  widow  who  was  named  in  clause  A;  the  administrator 
of  the  estate  of  Melisa  Notley  who  was  named  in  clause 
B;  and  Patrick  Gleason,  trustee  for  the  aforesaid  David 
Fyfe  Notley. 

The  statement  of  facts  shows  that  the  testator  died  on 
May  2,  1902;  that  the  testator's  widow  elected  to  receive 
her  dower  in  the  estate  instead  of  the  testamentary  pro- 
vision; that  the  income  has  therefore  been  divided  into 
fifths  instead  of  sixths  as  provided  in  the  will,  and  until 
the  death  of  Melisa  Notley  was  paid  over  to  the  several 
beneficiaries  under  clauses  B,  C,  D,  E,  and  F;  that  the 
children  of  Charles  Notley  Jr.  named  in  clause  C  have  each 
attained  the  age  of  twenty-one  years;  that  William  Notley 
died  on  August  21,  1913,  without  issue,  leaving  surviving 
his  mother  and  his  wife  as  his  heirs  at  law;  that  Melisa 
Notley  died  on  October  12,  1915;  that  Mary  K.  Notley,  the 
testator's  widow,  died  on  November  16,  1915 ;  and  that  one- 
fifth  of  the  income  of  the  estate  accruing  between  the  date 
of  the  death  of  Melisa  and  the  date  of  this  submission 
(February  29,  1916)  amounted  to  $2540.98. 

The  controversy  is  as  to  who  is  entitled  to  the  share  of 
the  income  which  was  payable  under  clause  B  to  the  son 
William  and  his  wife  Melisa  during  their  respective  natural 
lives  since  the  latter's  death.  It  is  claimed  by  the  admin- 
istrator of  the  estate  of  Mary  K.  Notley  and  the  adminis- 
trator of  the  estate  of  Melisa  Notley,  that  the  said  Mary 
and  Melisa,  as  heirs  at  law  of  William  Notley,  took  under 
clause  H,  on  the  death  of  William,  vested  interests  in  one- 
fifth  of  the  income  for  the  period  ending  with  the  final  dis- 
tribution of  the  trust  estate  under  clause  G,  the  enjoyment 
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of  such  interest  being  postponed  until  the  death  of  Melisa. 
The  beneficiaries  named  in  clauses  C,  D,  E  and  F  claim  that 
under  clause  B  they  are  entitled  to  said  share  of  the  income 
for  said  period  from  the  death  of  Melisa  to  the  final  distri- 
bution of  the  estate.  It  is  further  claimed  by  the  bene- 
ficiaries named  in  clauses  D,  E  and  F  that  under  clause  B 
they  are  entitled  to  three-fourths  of  said  share  of  the  in- 
come during  said  period,  and  that  the  beneficiaries  named 
in  clause  C  are  entitled  only  to  the  remaining  one-fourth 
of  said  share  to  be  divided  between  them.  It  is  further 
claimed  by  the  beneficiaries  named  in  clause  C  that  under 
clause  B  they  are  each  entitled  to  one-seventh  of  said  share 
of  the  income,  and  that  the  beneficiaries  named  in  clauses 
D,  E  and  F  are  entitled  to  only  one-seventh  thereof  each. 

The  first  question  presented  is  as  to  the  proper  construc- 
tion of  the  language  of  clause  B  that  "from  and  after  the 
death  of  said  Melisa,  the  said  one-sixth  share  or  part  of 
said  income  shall  be  divided  among  the  surviving  devisees 
share  and  share  alike,"  when  considered  in  connection  with 
the  apparently  conflicting  provision  of  clause  H,  "that 
until  the  death  of  all  the  legatees  last  named,  the  income 
accruing  from  said  trust  estate  shall,  until  such  event  hap- 
pen, be  paid  among  the  heirs  at  law  of  all  such  as  may  have 
died  before  the  death  of  the  survivor  of  said  last  named 
legatees."  On  behalf  of  the  administrators  of  the  estates  of 
the  two  widows  it  is  argued  that,  ignoring  the  inaccurate 
use  of  the  word  "devisees"  in  clause  B  and  of  the  word  "lega- 
tees" in  clause  H,  there  is  no  real  inconsistency  between  the 
two  clauses  referred  to;  that  the  testator,  in  effect,  defined 
the  words  "surviving  devisees"  of  clause  B  as  meaning  "the 
heirs  at  law"  mentioned  in  clause  H;  that  as  the  heirs  at 
law  of  the  son  William  will  partake  in  the  final  disposition 
of  the  estate  under  clause  G  there  is  nothing  in  the  will  to 
warrant  taking  the  income  now  in  dispute  from  those  heirs 
pending  the  death  of  the  last  surviving  child;   that  the 
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clearly  expressed  intention  that  the  heirs  at  law  of  each 
beneficiary  should  take  the  share  of  their  respective  ances- 
tors should  not  be  made  to  yield  to  the  alleged  ambiguous 
phrase  "surviving  devisees;''  that  the  general  intent  shown 
by  the  entire  will  that  the  estate  should  be  kept  intact  for 
the  benefit  of  the  several  beneficiaries  and  their  respective 
heirs  should  prevail  over  the  ambiguously  expressed  par- 
ticular intent  shown  by  the  language  of  clause  B ;  and  that 
if  the  two  clauses  are  irreconcilable  the  later  in  position 
should  prevail  over  the  earlier.  We  think  these  contentions 
cannot  be  sustained.  In  clause  A,  by  which  the  testator  gave 
to  his  wife,  in  lieu  of  dower,  one-sixth  of  the  income  of  the 
property  devised  and  bequeathed  to  the  trustees  during  her 
life,  it  was  provided  that  that  share,  upon  her  death,  "shall 
be  divided  among  the  surviving  devisees  named  in  this  my 
will  in  the  shares  and  proportions  hereinafter  set  forth  and 
limited  to  each  of  them."  It  is  very  evident  that  by  the 
words  "surviving  devisees"  there  used  the  testator  meant 
the  beneficiaries  to  whom  shares  of  the  income  were  given 
in  and  by  the  succeeding  clauses  of  paragraph  6  in  certain 
proportions  therein  set  forth  and  limited  to  them  respect- 
ively. And  it  is  obvious,  we  think,  that  the  words  "sur- 
viving devisees"  in  clause  B  were  used  in  a  like  sense,  though 
the  additional  words  used  in  clause  A  were  hot  repeated^ 
Where  the  intention  of  the  testator  can  be  ascertained  from 
his  will  the  inaccurate  use  of  words  will  not  prevent  the 
carrying  out  of  his  intent.  The  point  then  is  whether  the 
share  of  income  disposed  of  by  clause  B,  from  the  death  of 
Melisa,  should  go  to  the  surviving  devisees,  so-called, 
named  in  the  four  following  clauses  of  the  paragraph  or  to 
the  heirs  of  William.  There  is  an  apparent  conflict  between 
clauses  B  and  H,  and  if  they  cannot  be  reconciled  the  later 
will  prevail  over  the  earlier  unless  that  would  defeat  the 
manifest  intent  of  the  testator  gathered  from  the  will  as 
a  whole.   Hapai  v.  Brown,  21  Haw.  499,  505.    But  it  is  in- 
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cuinbent  upon  the  court  to  reconcile  the  repugnancy  if  that 
can  be  done.  A  conflict  between  two  provisions  in  a  will  is 
not  to  be  regarded  as  irreconcilable  unless,  after  the  appli- 
cation of  the  several  rules  of  construction,  substantial  har- 
mony is  found  impossible.  We  are  satisfied  that  the  two 
provisions  can  be  harmonized  upon  the  rule  of  construc- 
tion that  where  there  is  an  inconsistency  between  a  general 
and  a  specific  provision  the  latter  will  prevail  regardless 
of  the  order  in  which  it  stands  in  the  will,  as  it  generally 
will  be  a  reasonable  presumption  that  the  testator  intended 
that  the  specific  provision  would  operate  upon  the  property 
named  in  it  and  the  general  provision  upon  other  property. 
Paiko  V.  Boeynaema,  22  Haw.  233,  240 ;  Magoon  v.  Kapw- 
lani  Estate,  22  Haw.  510,  514.  The  rule  that  in  case  of 
doubt  a  will  should  be  construed  in  favor  of  a  general  or 
primary  intention  rather  than  a  particular  or  secondary  one 
does  not  apply  "where  there  is  a  clearly  expressed  intention 
to  effect  another  purpose  distinct  and  different  from  the 
general  intention  or  object,  as  in  such  a  case  the  particular 
intention  will  prevail."  40  Cyc.  1393.  See  Pickering  v.  Lang- 
don,  22  Me.  413,  430;  Graham  v.  Graham,  23  W.  Va.  36,  42; 
Behrens  v.  Baumann,  27  L.  R.  A.  N.  S.  (W.  Va.)  1092. 
Clause  B  differs  from  clauses  D,  E  and  F  in  that  by  it  pro- 
vision was  made  for  the  wife  of  William,  whereas  no  such 
provision  was  made  for  the  spouses  of  the  daughter,  son  or 
niece  named  in  the  other  clauses.  By  it  also  the  testator 
made  a  special  provision  in  regard  to  the  disposition  of  the 
share  of  the  income  there  given  to  William  and  Melisa  upon 
the  death  of  the  latter.  That  provision  was  intended  to  oper- 
ate upon  that  share  alone  while  the  general  provision  of 
clause  H  would  apply  to  the  shares  covered  by  clauses  D,  E 
and  F.  There  is  a  specific  provision  in  clause  C  which  con- 
trols the  devolution  of  the  shares  given  to  the  grandchildren 
therein  named.  Clauses  B  and  C  each  made  a  final  disposi- 
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tion  of  one-sixth  of  the  income,  and  neither  required  the 
supplementary  provision  of  clause  H  to  make  it  complete. 
The  application  of  the  rule  of  construction  above  referred 
to,  we  have  no  doubt,  will  accomplish  the  intent  which  the 
testator  has  disclosed  by  his  will.  The  beneficiaries  named 
in  clauses  C,  D,  E  and  F  are  entitled  to  receive  from  and 
after  the  death  of  Melisa  Notley  the  share  of  income  given 
by  clause  B. 

The  next  question  to  be  decided  is  as  to  how  that  share 
is  to  be  divided  among  those  whom  we  hold  are  entitled  to 
it.  The  argument  made  on  behalf  of  the  beneficiaries  named 
in  clauses  D,  E  and  F  is  that,  taking  the  will  as  a  whole, 
there  is  apparent  a  general  intention  on  the  part  of  the  tes- 
tator to  treat  the  grandchildren  named  in  clause  C  as  stand- 
ing in  the  place  of  their  father,  Charles  Notley,  Jr.,  to 
whom  nothing  was  given  by  the  will,  and  to  give  to  them 
the  proportion  of  the  income  which  it  would  be  supposed 
would  otherwise  have  been  given  to  their  father,  to  wit,  a 
one-sixth  share,  and  an  equal  division  with  the  other  chil- 
dren and  niece  under  clause  B  after  the  death  of  Melisa.  It 
may  be  conceded  that  such  an  intent  might  likely  have  been 
entertaind  by  the  testator,  and  that  a  provision  expressing 
such  an  intent  would  reasonably  have  been  expected  under 
the  circumstances.  But,  as  it  was  remarked  in  Hall  v.  HalU 
140  Mass.  267,  270,  "the  greater  reasonableness  of  a  differ- 
ent disposition,  or  a  consideration  of  what  it  is  likely,  on 
general  principles,  that  a  testator  would  have  wished,  can- 
not be  allowed  to  change  the  interpretation  of  the  words 
used,  if  the  meaning  is  plain  apart  from  such  considera- 
tions;" and,  as  said  in  Wells  v.  Newton,  67  Ky.  158,  "the 
assumed  unreasonableness  of  giving  to  a  grandchild  as  much 
as  to  a  child  can  not  control  or  neutralize  the  construction 
of  the  testamentary  language."  The  rule  that  a  primary  or 
general  intent  will,  in  case  of  conflict  and  doubt,  prevail 
over  a  secondary  or  particular  intent  has  more  influence  in 
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deciding  a  question  as  to  what  property  or  what  estate  in 
certain  property  certain  beneficiaries  are  to  take  than  in 
determining  what  persons  are  to  take  under  a  will.  It  is 
necessary,  therefore,  to  examine  the  will  with  the  view  to 
ascertain  whether,  as  a  whole,  it  manifests  an  intent  on 
the  part  of  the  testator  that  the  children  of  the  son  Charles 
should  stand,  as  it  were  in  their  father's  place  and  together 
take,  under  clause  B,  a  share  equal  to  that  of  each  of  the 
beneficiaries  named  in  clauses  D,  E  and  F,  as  against  the 
language  of  clause  B  that  the  share  of  the  income  given  to 
William  and  Melisa  shall,  upon  the  death  of  the  latter,  be 
divided  among  the  other  beneficiaries  "share  and  share 
alike."  It  is  true  that  the  share  of  income  given  to  the 
children  of  Charles  together  by  clause  C  is  the  same  pro- 
portion (one-sixth)  as  that  given  to  each  of  the  testator's 
children  and  his  niece  by  the  other  clauses.  But  we  find 
nothing  in  the  will  to  indicate  that  that  principle  of  division 
was  intended  to  operate  generally  or  in  special  connection 
with  the  final  sub-division  of  the  one-sixth  of  the  income 
under  clause  B.  The  words  "the  said  one-sixth  share  or 
part  of  said  income  shall  be  divided  among  the  surviving 
devisees  share  and  share  alike"  used  in  clause  B,  are  in 
rather  sharp  contrast  to  the  words  "the  said  one-sixth  share 
or  part  of  said  income  shall  be  divided  among  the  surviving 
devisees  named  in  this  my  will  in  the  shares  and  proportions 
hereinafter  set  forth  and  limited  to  each  of  them"  used  in 
clause  A.  We  see  nothing  in  the  will  to  indicate  that  the 
different  phraseology  was  not  used  advisedly. 

In  40  Cyc.  1490,  it  is  said,  "Where  the  subject  of  a  testa- 
mentary disposition  is  directed  to  be  'equally  divided'  or  to 
be  divided  'share  and  share  alike'  or  where  similar  words 
are  used  which  indicate  an  equal  division  among  a  class  of 
persons,  the  persons  among  whom  the  division  is  to  be  made 
take  per  capita,  unless  a  contrary  intention  is  discoverable 
from  the  will."    Where  the  gift  is  to  classes  as  such,  words 
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denoting  equality  of  division  may  apply  to  the  respective 
classes  without  regard  to  the  number  of  persons  in  each 
class.  See  40  Cyc.  1491.  The  phrase  "share  and  share  alike" 
ordinarily  imports  an  equal  division  in  severalty.  Daggett 
V.  Slack,  8  Met.  450,  454 ;  Shattuck  v.  Wall,  174  Mass.  167, 
169;  Bishop  v.  McClelland,  44  N.  J.  E.  450,  453;  Bisson  v. 
W.  S.  R.  R.  Co,,  143  N.  Y.  125,  129.  In  the  will  in  hand  the 
testator  used  the  phrase  in  that  sense  in  the  fifth  paragraph 
which  related  to  the  division  of  certain  insurance  money, 
and  he  used  it  in  the  same  sense  in  clause  C  of  the  sixth 
paragraph.  He  used  the  phrase  again  in  clause  G,  but  a 
question  as  to  the  construction  of  that  clause  may  arise  upon 
the  termination  of  the  trust  and  we  do  not  feel  called  upon 
to  pass  upon  that  now.  Where  property  is  devised  to  chil- 
dren and  grandchildren  it  has  been  held  that  the  division 
among  them  is  to  be  per  capita  even  though  the  beneficiaries 
are  not  named  individually,  unless  a  contrary  intent  ap- 
pears in  the  will.  Farmer  v.  Kimball,  46  N.  H.  435 ;  Kimbro 
V.  Johnston,  15  Lea  78;  Perdue  v.  Starkey,  86  S.  E.  (Va.) 
158;  Kling  v.  Schnellbecker,  107  la.  636;  Brittain  v.  Car- 
son, 46  Md.  186.  In  the  case  at  bar  the  children  of  the  son 
Charles  are  named  individually,  and  there  is  abundant  au- 
thority to  the  effect  that  where  such  is  the  case  and  words 
denoting  equality  of  division  are  used  the  beneficiaries  take 
per  capita.  Hardy  v.  Roach,  190  Mass.  223 ;  Wells  v.  New- 
ton, 67  Ky.  158;  Crawford  v.  Redits,  54  Miss.  700;  Marsh 
V.  Bellinger,  127  N.  C.  360;  Kean's  Lessee  v.  Hoffecker,  29 
Am.  Dec.  (Del.)  336.  The  language  of  clause  B  is  as  clear 
as,  if  not  clearer  than,  that  used  in  clause  A.  It  is  not  am- 
biguous. It  does  not  conflict  with  any  other  provision.  Nor 
is  it  opposed  to  any  clear  general  intent  manifested  in  the 
will  taken  in  its  entirety.  We  hold,  therefore,  that  the  bene- 
ficiaries named  in  clauses  C,  D,  E  and  F  take  the  income  in 
question,  i.  e.,  the  share  payable  under  clause  B,  in  equal 
shares  per  capita. 
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As  above  stated,  the  testator's  widow  declined  the  testa- 
mentary provision  and  elected  to  take  her  dower,  and  the 
trustees  have  therefore  distributed  the  income  in  shares  of 
one-fifth  each.  This  we  hold  was  proper.  Under  clause  A 
the  widow's  share  of  the  income,  had  she  taken  it,  would, 
upon  her  death,  have  gone  to  the  other  beneficiaries  to  be 
divided  in  accordance  with  the  proportions  of  the  income 
given  to  them  respectively  by  the  other  clauses  of  the  will. 
The  amount  of  the  income  distributable  under  the  will  was 
decreased  through  and  by  the  widow's  election.  The  will 
contains  no  provision  covering  the  contingency,  but  upon 
the  doctrines  of  compensation  and  acceleration  the  bene- 
ficiaries, other  than  the  widow,  became  entitled  to  receive 
the  entire  income  of  the  residuary  estate  remaining.  "Wlien 
the  rejection  by  a  widow  of  the  prpvisions  made  for  her  by 
her  deceased  husband's  will  results  in  the  diminution  or 
contravention  of  devises  and  legacies  to  other  persons,  the 
renounced  devises  and  legacies  given  by  the  will  to  the 
widow  should  be  used  to  compensate,  so  far  as  may  be, 
those  whom  her  election  disappoints."  11  A.  &  E.  Enc.  Law 
(2nd  ed.)  117.  "As  a  general  rule,  when  the  widow  has  dis- 
sented from  the  will  of  her  husband,  by  which  certain  prop- 
erty was  given  to  her  for  her  life,  with  a  limitation  over  to 
other  persons,  those  persons  to  whom  the  property  was 
limited  over  by  way  of  remainder  are  entitled  to  the  immedi- 
ate enjoyment  of  so  much  of  such  property  as  remains 
after  satisfying  the  claims  of  the  widow ;  for  by  such  accel- 
eration of  enjoyment  the  remaindermen  are,  in  part  at  least, 
compensated  for  the  diminution  of  their  devises  or  legacies." 
Id.  118,  119.  See  Hall  v.  SmitK  61  N.  H.  144;  Shreve  v. 
Shreve,  176  Mass.  456;  Beideman  v.  Sparks,  61  N.  J.  E. 
226;  Randall  v.  Randall,  37  Atl.  (Md.)  209. 

Judgment  may  be  entered  herein  in  accordance  with  the 
views  above  expressed. 
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R.  B,  Anderson  (Frear,  Prosser,  Anderson  &  Marx  on  the 
brief)  for  the  trustees. 

A.  A,  Wilder  (Stanley  &  Wilder  on  the  brief)  for  Emma 
Danford. 

/.  W.  Cathcart  (Thompson,  MUverton  &  Cathcart  on  the 
brief)  for  Maria  Notley  Hughes,  David  F.  Notley  and 
Patrick  Gleason,  Trustee. 

A.  Lindsay,  Jr.  (Lindsay  &  Lymer  on  the  brief)  for  the 
administrators  of  the  estates  of  Mary  K.  Notley,  deceased, 
and  Melisa  Notley,  deceased. 

/.  T.  DeBolt  for  the  children  of  Charles  Notley,  Jr.  other 
than  William. 

William  Notley  submitted  to  the  judgment  of  the  court. 


HEE  FAT  V.  WONG  KWAI,  CHING  SHAI,  CHING 
CHU,  HEE  CHO  AND  CHOY  KNOG. 

No.  901. 

Error  to  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Argued  May  8,  1916.  Decided  June  5,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Bills  and  Notes — statute  of  limitations — motion  for  nonsuit. 

In  an  action  on  a  promissory  note  where  evidence  is  received 
on  behalf  of  plaintiff  tending  to  prove  a  payment  which  would 
prevent  the  running  of  the  statute  of  limitations,  such  evidence 
not  being  objected  to  on  any  proper  ground,  a  motion  for  a  non- 
suit on  the  ground  that  the  claim  is  barred  by  the  statute  of 
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limitations,  is  properly  denied  although  such  payment  has  not 
been  pleaded. 

WriNESSES — proof  of  handwriting. 

A  witness  who  is  called  on  to  prove  handwriting  merely  by 
comparison  of  hands  must  be  shown  to  be  an  expert  and  it  is  error 
to  permit  one  who  has  not  qualified  as  such  to  testify  as  an  expert. 

Partnership — nontrctding — power  of  members  to  execute  notes. 

In  order  to  hold  a  nontrading  partnership  upon  a  note  given 
in  the  firm  name  by  one  partner  it  must  be  shown  as  a  question 
of  fact  that  authority  to  execute  the  note  existed,  or  that  the  act 
has  been  ratified  {Lea  Bow  v.  Young  Yung,  11  Haw.  772). 

OPINION  OP  THE  COURT  BY  WATSON,  J. 

This  is  an  action  on  a  promissory  note.  There  was  a  ver- 
dict of  the  jury  in  favor  of  the  defendants  and  the  plaintiJBf 
brings  the  case  to  this  court  by  writ  of  error.  PlaintiflF's 
complaint  in  substance  alleges  that  on  the  5th  day  of  Jan- 
uary, A.  D.  1903,  the  defendants,  then  being  partners  under 
the  firm  name  of  Lan  Hing  Wai  Co.,  for  value  received, 
made,  executed  and  delivered  under  said  firm  name  to  Hee 
Fat  (plaintiff  in  error  herein)  a  certain  promissory  note  in 
writing  of  that  date,  by  which  said  defendants  (defendants 
in  error  here)  promised  to  pay  to  the  order  of  the  said  plain- 
tUBf  the  sum  of  $6000  in  annual  instalments  of  $1000  each, 
as  provided  in  said  note,  a  copy  of  which  was  annexed  to 
plaintiff's  complaint.  (The  note  is  signed  "Lan  Hing  Wai 
Company,  by  Wong  Kwai,  Manager.")  The  complaint 
further  alleges  that  the  said  note  is  due  and  wholly  unpaid, 
and  that  defendants,  although  payment  thereof  has  been 
demanded  of  them,  have  wholly  failed  to  pay  said  note  or 
any  part  thereof  or  any  interest  thereon  except  the  sum  of 
$300  paid  as  interest  on  the  6th  day  of  August,  1903,  and 
$200  paid  as  interest  on  the  13th  day  of  January,  1904. 
Plaintiff  prays  for  judgment  against  the  defendants  in  the 
sum  of  $6000  together  with  costs,  interest  and  attorney's 
commissions.     To  this  complaint  two  of  the  defendants, 
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Ching  Shai  and  Hee  Cho,  filed  their  answer  of  the  general 
issue  and  demanded  a  jury  trial.  Thereafter  said  defend- 
ants' answer  was  amended  by  adding  thereto  the  notice  that 
the  defendants  relied  on  the  defense  of  the  statute  of  limi- 
tations. Upon  the  trial  of  said  action  the  jury  rendered  a 
verdict  in  favor  of  the  defendants  upon  which  judgment 
was  thereafter  duly  entered. 

An  inspection  of  the  transcript  of  the  testimony  discloses 
that  the  controverted  facts  in  this  case  are  ( 1 )  the  existence 
of  the  partnership;  (2)  the  consideration  or  lack  of  con- 
sideration for  the  giving  of  the  note,  and  (3)  Wong  Kwai's 
authority  to  execute  the  note.  The  determination  of  these 
issues  was  submitted  to  the  jury  upon  a  mass  of  conflicting 
evidence,  and  their  verdict  precludes  inquiry  into  the  rela- 
tive weight  thereof.  The  judgment  on  this  verdict  must 
therefore  stand  unless  a  material  error  can  be  shown  in 
some  ruling  of  the  court  made  during  the  progress  of  the 
trial  and  duly  excepted  to. 

Before  taking  up  the  assignments  of  error  it  may  be 
well  to  notice  the  contention  of  counsel  for  defendants  in 
error  that  their  motion  for  a  nonsuit  should  have  been 
granted  in  the  court  below.  The  principal  ground  of  this 
motion,  and  the  one  relied  on  in  this  court,  is  that  plaintiff 
in  error's  claim  was  barred  by  the  statute  of  limitations. 
Assuming,  without  deciding,  that  the  mere  giving  of  notice 
by  defendants  in  their  amended  answer  that  they  intended 
to  rely  upon  the  statute  of  limitations  as  a  defense  was  a 
sufficient  pleading  of  the  statute  under  rule  4  of  the  circuit 
court  of  the  first  judicial  circuit  to  enable  them  to  urge  the 
bar  of  the  statute  by  a  motion  for  a  nonsuit  (see  Kapela  v. 
Gilliland,  22  Haw.  655),  we  are  of  the  opinion  that  the 
motion  was  properly  denied.  It  appeared  from  the  plain- 
tiff's evidence,  to  which  no  proper  objection  was  made, 
although  not  pleaded,  that  the  sum  of  $100  was  paid  on 
account  of  the  note  on  the  8th  of  February,  1909,  and  even 
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under  the  theory  of  counsel  for  defendants  in  error,  that 
plaintiff's  cause  of  action  accrued  on  January  5,  1904,  when 
default  was  made  in  the  payment  of  the  first  instalment 
due,  this  payment  was  sufficient  to  take  the  claim  out  of 
the  statute  of  limitations.  Warren  v.  Nahea,  19  Haw.  382. 
The  complaint  herein  was  filed  on  September  20,  1912. 

Certain  of  the  assignments  of  error  go  to  the  action  of  the 
court  in  permitting  Tom  Ayoy  and  Hee  Kwock,  witnesses 
for  the  defendants,  to  testify  as  experts  as  to  handwriting 
by  comparison,  without  first  qualifying  as  experts,  as 
appears  by  assignments  Nos.  7  and  9.  The  Chinese  writings 
concerning  which  these  witnesses  testified  were  contained 
in  a  book  (plaintiff's  exhibit  E).  This  book  had  been  iden- 
tified and  introduced  in  evidence  as  one  of  the  account 
books  of  the  Lan  Hing  Wai  Company,  in  which  was  shown 
the  account  between  said  company  and  Hee  Fat.  The  book 
contained  entries  showing  that  Hee  Fat  had  from  time  to 
time  advanced  moneys  to  said  company  amounting  to 
$6166.31,  and  that  the  note  sued  on  was  given  to  cover  this 
indebtedness.  Wong  Tai  Look,  one  of  the  witnesses  called 
by  plaintiff,  testified  that  this  book  (plaintiff's  exhibit  E) 
was  all  in  the  handwriting  of  the  bookkeeper  of  the  Lan 
Hing  Wai  Company,  with  the  exception  of  one  entry  that 
was  made  by  himself  (the  witness),  the  bookkeeper  (Chun 
Kiang  Hom)  being  dead  at  the  time  of  the  trial.  The  items 
contained  in  this  account  aggregating  over  $6100,  for 
moneys  claimed  to  have  been  advanced  to  the  Lan  Hing 
Wai  Company  by  plaintiff,  according  to  the  testimony  of 
the  witness  Wong  Tai  Look,  constituted  the  consideration 
for  the  giving  of  the  note  sued  on.  The  witness  Tom  Ayoy 
testified  that  he  had  been  employed  as  a  clerk  in  a  trust 
company  for  about  nine  years;  that  he  was  more  or  less 
experienced  in  reading  and  writing  the  Chinese  language; 
that  he  sometimes  read  Chinese  letters,  Chinese  newspapers 
and  books;  that  he  received  letters  from  friends  and  rela- 
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tives,  sometimes  once  a  month  and  sometimes  he  got  a 
lot ;  that  he  did  not  think  he  was  efficient  in  distinguishing 
between  writings  of  different  persons  because  he  had 
dropped  the  writing  of  the  Chinese  language  for  the  past 
two  or  three  years;  that  he  thought  he  could  distinguish 
Chinese  handwritings.  The  witness  Hee  Kwock  testified 
that  he  had  been  engaged  in  the  butcher  business  for  four 
or  five  years ;  that  he  knew  how  to  read  and  write  Chinese ; 
that  he  used  Chinese  writing  and  reading  in  his  business; 
that  during  the  years  from  1905  to  1912  he  had  worked  for 
Hee  Fat  and  that  he  used  Chinese  characters  in  keeping 
books  and  taking  care  of  his  business ;  that  he  could  look  at 
Chinese  manuscripts  and  tell  whether  they  were  written  by 
the  same  or  different  persons.  Having  testified  as  above 
the  witnesses  Tom  Ayoy  and  Hee  Kwock  were  permitted  by 
the  court,  over  the  objection  of  the  plaintiff,  to  testify  as 
experts  in  the  comparison  of  handwritmg  and  to  state  their 
opinions  that  certain  pages  in  'the  book  (plaintiff's  exhibit 
E)  were  not  in  the  same  handwriting  as  the  rest  of  the 
book,  in  other  words,  that  certain  of  the  pages  were  not  in 
the  handwriting  of  Chun  Kiang  Hom,  the  bookkeeper.  The 
book  itself  is  not  before  us,  not  having  been  sent  up  as  part 
of  the  record  in  the  case,  and,  perhaps,  if  it  were,  being  in 
the  Chinese  language,  it  would  be  of  but  little  assistance 
to  the  court.  But  undoubtedly  the  evidence  of  these  two 
witnesses,  who  were  permitted  to  testify  as  experts,  if  be- 
lieved by  the  jury,  would  tend  to  cast  suspicion  upon  the 
genuineness  of  the  entries  contained  in  the  book,  including 
those  showing  the  account  between  the  plaintiff  and  the 
Lan  Hing  Wai  Company.  We  are  of  the  opinion  that  the 
evidence  in  this  case,  in  relation  to  the  competency  of  the 
witnesses  Ayoy  and  Hee  Kwock  to  testify  as  experts  in  the 
comparison  of  handwriting,  was  not  sufficient  to  qualify 
either  of  such  witnesses  as  an  expert,  and  we  think  the  court 
erred  in  permitting  them  to  so  testify.    Under  our  system 
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of  pleading  (Sec.  2369  R.  L.  1915)  the  defendants  were  at 
liberty  to  show  an  original  want  of  consideration  under 
their  answer  of  the  general  issue  (14  PI.  &  Prac.  628),  and 
we  think  it  fair  to  conclude  that  the  verdict  of  the  jury  was 
influenced  by  the  evidence  above  referred  to  to  the  preju- 
dice of  the  plaintiff.  Neither  of  the  witnesses  was  acquainted 
with  the  handwriting  of  the  bookkeeper  Chun  Kiang  Horn, 
which  would  have  made  him  competent  to  give  his  opinion 
of  the  genuineness  of  the  disputed  writings.  In  Strother  v. 
Lucas,  6  Pet.  763,  the  court  lays  it  down  as  a  general  rule 
that  "evidence  by  comparison  of  hands  is  not  admissible 
when  the  witness  has  had  no  previous  knowledge  of  the 
handwriting,  but  is  called  upon  to  testify  merely  from  a 
comparison  of  hands."  This  rule,  which  is  the  rule  of  the 
common  law  (17  Cyc.  163)  was  followed  in  Rogers  v.  Ritter, 
12  Wall.  317,  322,  20  L.  ed.  417,  and  is  generally  recognized 
as  the  rule  prevailing  in  the  Federal  Courts.  17  Cyc.  168  ; 
Lawson  Exp.  and  Op.  Evidence,  p.  432.  Even  in  those  jur- 
isdictions where,  as  in  this  Territory  (Sec.  2623  R.  L.  1915), 
such  testimony  is  admissible  by  statute,  the  witness  called 
on  to  testify  merely  from  a  comparison  of  hands  must  be 
shown  to  be  an  expert  (17  Cyc.  176;  Williams  v.  Conger, 
125  U.  S.  397,  413),  and  it  is  error  to  permit  one  who  is  not 
qualified  as  such  to  testify  as  an  expert.  Heacock  v.  The 
State,  13  Tex.  App.  97.  In  the  case  at  bar  it  is  obvious  from 
what  has  been  stated  that  neither  of  the  witnesses  offered 
to  prove  the  handwriting  by  comparison  was  an  expert.  In 
The  State  v.  Tompkins,  71  Mo.  614,  the  court  said,  "One 
who  does  not  profess  to  be  an  expert  in  handwriting  and 
whose  vocation  in  life  has  not  been  such  as  to  qualify  him 
to  judge  of  handwritings,  should  not  be  permitted  to  testify 
as  an  expert." 

There  are  a  number  of  other  assignments  of  error,  but 
as  they  are  of  a  nature  not  likely  to  arise  upon  another  trial 
we  shall  only  notice  that  one  (assignment  No.  48)  predi- 
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cated  upon  the  giving  of  defendants'  requested  instruction 

No.  14,  relating  to  the  power  of  a  partner  in  a  nontrading 

partnership  to  execute  a  note  in  the  name  of  the  firm.   On 

this  point  the  court  instructed  the  jury: 

"One  partner  in  a  nontrading  partnership  cannot  bind  his 
partner  by  a  note,  unless  he  has  express  authority  to  exe- 
cute it,  or  the  execution  is  necessary  to  the  transaction  of 
the  partnership  business,  or  there  be  proof  of  some  custom  in 
that  class  of  trading  from  which  the  law  implies  the  author- 
ity. The  burden  to  prove  what  is  essential  to  give  rise  to 
the  liability  rests  on  the  party  who  brings  the  suit." 

Defendants  in  error  cite  Lindley  on  Partnership  (4th  ed.) 
p.  267,  and  Deardorff  v.  Thacher,  78  Mo.  128,  as  sustaining 
the  correctness  of  the  law  thus  laid  down.  According  to 
plaintiff's  evidence,  defendants,  at  the  time  of  the  execution 
of  the  note,  were  copartners  engaged  in  conducting  business 
as  rice  planters.  We  think  the  instruction  as  given  is  sub- 
stantially correct,  although,  perhaps,  technically  defective 
in  not  pointing  out  more  clearly  that  there  might  be  an 
implied  authority  to  execute  the  note  or  a  ratification  of 
the  act  by  the  other  partners.  The  law  on  this  subject  is 
very  clearly  laid  down  in  a  case  decided  by  this  court  (Lea 
Bow  V.  Young  Yung,  11  Haw.  772)  where  the  court  said: 

"In  order  to  hold  such  a  firm  (a  nontrading  partnership) 
upon  a  note  given  in  its  name  by  one  partner  it  must  be 
shown  as  a  question  of  fact  that  such  authority  existed  or 
that  the  act  has  been  ratified.  In  such  case  there  may  be 
shown  express  authority  or  authority  implied  from  its 
necessity  to  the  successful  conduct  of  the  business  or  from 
the  usage  of  similar  firms  or  the  usage  of  the  particular 
firm." 

In  the  syllabus  the  law  is  stated  as  follows: 

"In  trading  and  commercial  partnerships  there  is  a  gen- 
eral presumption  that  one  partner  has  authority  to  give 
notes  in  the  name  of  the  partnership.  In  other  partnerships 
the  presumption  is  generally  the  other  way,  but  this  pre- 
sumption may  be  rebutted  by  proof  of  authority,  express  or 
implied." 
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For  the  error  pointed  out  the  judgment  must  be  reversed 
and  the  cause  remanded,  and  it  is  so  ordered. 
/.  Lightfoot  for  plaintiff  in  error. 
E.  C.  Peters  for  defendants  in  error. 
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DECEASED. 

No.  960. 

Reserved  Question  from  Circuit  Judge,  First  Circuit. 

Hon.  W.  L.  Whitney,  Judge. 

Submitted  May  29,  1916.  Decided  June  10,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Trusts — costs — trustees*   commissions — principal — income. 

Under  R.  L.  1915,  Sec.  2542,  the  commissions  of  trustees  which 
are  chargeable  on  principal  should  be  paid  out  of  the  principal  and 
those  chargeable  on  income  should  be  paid  out  of  the  income. 

opinion  of  the  court  by  ROBERTSON.  C.J. 

The  circuit  judge  reserved  for  the  consideration  of  this 
court  the  question  whether  "commissions  chargeable  under 
lines  51  to  58  inclusive  of  section  2542  of  the  Revised  Laws 
of  1915  are  chargeable  only  against  the  corpus  of  the  estate 
or  may  they  be  charged  against  the  income"?  A  question  so 
framed  might  well  be  returned  unanswered  since  it  presents 
a  mere  abstract  query.  It  appears  from  the  record  that  the 
trustees  of  the  estate  of  the  late  John  Ena  sold  certain 
shares  of  stock  for  the  sum  of  $1399.01.  They  received  also 
the  sum  of  $341.60  on  certain  shares  of  a  dissolved  corpora- 
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tion.  Those  shares  respectively  formed  part  of  the  trust 
estate  at  its  inception.  The  trustees  used  this  money,  or,  to 
be  exact,  the  sum  of  $1736.98,  for  the  purpose  of  securing  a 
registered  title  to  a  piece  of  land  and  for  making  certain 
permanent  improvements  thereon.  The  trustees  charged 
commissions  of  2^/2%  on  the  sum  so  received,  and  at  a 
like  rate  upon  the  sum  so  expended.  It  appears  that  there 
is  no  cash  in  the  principal  account  and  unless  these  com- 
missions may  be  paid  out  of  the  income  of  the  estate  it  will 
be  necessary  to  convert  some  of  the  corpus  into  money  in 
order  to  pay  them.  The  circuit  judge  ruled  that  they  should 
be  paid  out  of  the  income,  and  the  question  intended  to  be 
reserved  upon  motion  under  section  2512  of  the  Revised 
Laws  was  whether  the  ruling  was  right. 

The  finding  of  the  circuit  judge  that  the  commissions 
were  due  to  the  trustees  forecloses  a  possible  question  as  to 
whether  the  money  expended  was  a  "final  payment"  within 
the  meaning  of  the  statute,  and  the  further  possible  ques- 
tion as  to  whether  by  expending  the  money  without  first 
deducting  the  commission  the  trustees  waived  their  right 
to  demand  it.  The  single  question  now  is  whether  the  com- 
missions so  charged  by  the  trustees  and  allowed  by  the 
circuit  judge  are  properly  chargeable  against  the  income  or 
the  principal.  The  statute  which  is  followed  with  reference 
to  the  compensation  of  trustees  is  that  which  fixes  the  com- 
missions of  executors,  administrators  and  guardians.  (R.  L. 
1915,  Sec.  2542.)   It  provides  as  follows: 

"Upon  all  moneys  receiyed  representing  the  estate  at  the 
time  of  the  institution  of  the  trust,  such  as  cash  in  hand 
and  moneys  realized  from  securities,  investments,  and  from 
sales  of  real  estate  and  personal  property  other  than  in- 
terest, rents,  dividends  and  other  profits  coming  due  after 
the  inception  of  the  trust,  two  and  one-half  per  centum. 

"Upon  the  final  payment  thereof  or  any  part  thereof,  two 
and  one-half  per  centum;  provided,  however,  that  no  com- 


ESTATE  OF  ENA,  23  Haw.  336.  337 

Opinion  of  the  Court 

mission  shall  be  allowed  as  for  final  payments  of  such 
moneys  except  upon  amounts  actually  expended  and  upon 
balances  paid  into  court  or  to  the  parties  thereunto  entitled, 
upon  the  final  settlement  of  the  services  for  which  such 
executors,  administrators  or  guardians  shall  have  been  ap- 
pointed and  qualified. 

"Upon  all  moneys  received  in  the  nature  of  revenue  or 
mcome  of  the  estate,  such  as  rents,  interest  and  general 
profits,  ten  per  centum  for  the  first  thousand  dollars,  seven 
per  centum  for  the  next  four  thousand  dollars,  and  five  per 
centum  for  all  amounts  over  and  above  the  first  five  thou- 
sand dollars.'' 

We  think  the  natural  meaning  and  evident  intent  of 

these  several  provisions  is  that  the  commissions  chargeable 
on  principal  should  be  paid  out  of  the  principal  and  those 
chargeable  on  income  should  be  paid  out  of  the  income.  To 
hold  otherwise  it  may  easily  be  imagined,  might  result  in 
great  inconvenience  and  hardship  in  estates  where  the  in- 
come and  principal  are  payable  to  different  persons.  The 
statute  prescribes  a  uniform  rule  for  all  trust  estates.  We 
hold,  therefore,  that  the  commissions  in  question,  assum- 
ing they  were  correctly  allowed,  would  properly  be  charged 
to  and  paid  out  of  the  principal  of  the  estate. 

Frear,  Prosser,  Anderson  &  Marx  for  the  trustees. 

Henry  Smith  for  Thomas  F.  Ena. 
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WALTER  W.  SCOTT,  A  MINOR,  JANET  M.  SCOTT,  A 
MINOR,  RUBENA  F.  SCOTT,  A  MINOR,  AND 
THE  BISHOP  TRUST  COMPANY,  LIMITED,  A 
CORPORATION,  GUARDIAN  OF  THE  ESTATE 
OF  SAID  WALTER  W.  SCOTT,  JANET  M.  SCOTT 
AND  RUBENA  F.  SCOTT,  MINORS,  v.  MARY  N. 
LUCAS. 

No.  927. 
Submission  Upon  Agreed  Statement  of  Fact§. 

Argued  April  13,  1916.  Decided  June  13,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Wills — vested  remainder — defensance — condition    imposiible    of   per- 
formance. 

Where  by  a  last  will  and  testament  a  remainder  In  fee  Is  vested 
In  a  devisee  subject  to  defeasance  by  a  condition  subsequent  and 
prior  to  the  performance  of  the  condition  such  condition  becomes 
Impossible  of  performance,  the  vested  remainder  becomes  absolute 
in  the  devisee  and  no  longer  subject  to  the  defeasance  provided 
for  in  the  will. 

opinion  op  the  justices  by  quarles,  J. 

(Robertson,  G.  J.,  dissenting.) 

This  is  a  controversy  submitted  upon  agreed  facts  to  ob- 
tain a  decree  quieting  title  to  an  undivided  one-ninth  inter- 
est in  and  to  certain  lands  described  in  the  submission  of 
facts.  The  plaintiffs,  Walter  W.  Scott,  Janet  M.  Scott  and 
Rubena  F.  Scott,  minor  children  of  Catherine  Haunani 
Scott  (nee  Bertelmann),  appear  by  their  guardian  as 
plaintiffs,  and  Mary  N.  Lucas,  who  claims  the  said  un- 
divided interest,  appears  as  defendant.  The  settlement  of 
this  controversy  depends  upon  the  construction  of  certain 
provisions  in  the  last  will  and  testament  of  Christian  Henry 
Bertelmann,  upon  which  the  merits  of  the  controversy  must 


SCOTT  V.  LUCAS,  23  Haw.  338.  339 

Opinion  of  the  Court 

be  decided.  This  will  has  heretofore  been  before  this  court 
for  construction  and  the  provisions  here  involved  construed 
(Bertelmann  v.  Kahilina,  14  Haw.  378),  where  it  was  held 
that  each  of  the  six  daughters  of  the  testator,  under  the  first 
and  fourth  items  of  the  will,  took  vested  remainders  in  fee 
subject  to  defeasance  upon  payment  to  each  of  them  of  the 
sum  of  $5000  by  the  three  sons,  or  one  or  more  of  them,  of 
the  testator,  as  provided  in  the  third  item  of  the  will.  That 
item  reads: 

"At  the  expiration  of  the  25  years  lease  with  the  Kilauea 
Sugar  Co.  it  is  my  sincere  wish  and  wUl  that  my  lands  shall 
befall  in  equal  shares  and  interest  upon  my  three  sons  Frank 
Charles,  Henry  Godfrey  and  Christian  Sylvester  BerteU 
mann  or  then  surviving  sons  or  son.  Provided  however  that 
at  such  a  time  these  my  sons  or  son  shall  pay  to  each  one  of 
my  daughters  or  surviving  daughters  the  sum  of  five  thou- 
sand dollars  $5000.00.  In  case  one  or  two  of  my  sons  should 
be  at  that  time,  or  within  a  year  from  that  time  unable  to 
furnish,  produce  or  raise  the  necessary  amount  to  pay  to 
each  one  of  my  daughters  or  surviving  daughters  his  share 
of  the  $5000.00  per  capita,  the  two  or  the  one  of  my  sons 
will  have  a  right  to  buy  the  whole  of  my  lands  now  leased 
to  the  K.  S.  Co.  by  paying : 

"1.  To  each  of  my  daughters  or  surviving  daughters  the 
amount  aforesaid  of  $5000.00. 

"2.  To  my  shortcoming  son  or  sons  the  same  amount  of 
$5000.00  each,  being  the  same  share  as  will  be  paid  to  my 
daughters.  By  doing  so,  they  my  sons  or  he  my  son  will 
enter  in  full  possession  of  all  my  lands ;  and  their  or  his  right 
and  title  will  be  undisputable,  provided  they  or  he  (my  sons 
or  son)  comply  and  fulfill  the  above  mentioned  conditions. 

"3.  To  my  wife  Susan  Bertehnann  a  life  rent  of  $2000.00 
per  annum.  I  make  the  payment  of  all  these  amounts 
above  given  a  charge  upon  all  my  estate." 

The   defendant  has   purchased   all  of   the   interest   of 

the  three  sons  and  of  all  of  the  daughters  except  the 

late  mother  of  the  plaintiffs,  she  having  died  September 

10,    1915,   leaving   the   plaintiffs   as  her   surviving   chil- 
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dren.  The  lease  mentioned  in  the  will  has  expired,  and 
the  one  year  in  which  the  sons,  or  one  or  more  of 
them,  may  purchase  or  acquire  the  interest  of  their 
sisters  under  the  third  item  of  the  will,  hereinabove  quoted, 
is  now  running.  It  is  contended  on  behalf  of  the  defend- 
ant that  Mrs.  Scott,  mother  of  the  plaintiffs,  having  died 
prior  to  the  expiration  of  the  lease,  the  plaintiffs  have  no 
interest  in  the  lands  in  question,  and  that  the  provision  as 
to  payment  of  $5000  to  each  of  the  daughters  does  not 
apply  to  the  interest  which  Mrs.  Scott  would  have  if  she 
had  survived. the  expiration  of  the  lease;  and,  that  the 
defendant  takes  the  whole  freed  from  the  charge  of  said 
$5000.  In  furtherance  of  this  contention  it  is  earnestly 
insisted  on  the  part  of  the  defendant  that  the  former  de- 
cision to  the  effect  that  Mrs.  Scott  and  the  other  daughters 
took  vested  remainders  in  fee  is  incorrect  and  that  their 
interests,  respectively,  are,  and  were,  contingent  upon  their 
survival  of  the  expiration  of  the  lease,  and  upon  the  failure 
of  the  sons,  or  one  or  more  of  them,  to  pay  to  the  daughters 
the  $5000  each.  These  contentions  were,  we  think,  cor- 
rectly disposed  of  in  the  former  decision  of  this  court,  for 
the  reasons  therein  stated.  The  mother  of  the  plaintiffs 
took  a  vested  remainder  in  fee,  subject  to  be  defeated  by 
the  payment  to  her  by  the  sons,  or  one  or  more  of  them,  of 
the  sum  of  $5000  within  one  year  after  the  expiration  of 
the  lease.  We  do  not  feel  at  liberty  to  disturb  that  decision 
which  has  been  acted  upon  for  nearly  fourteen  years,  and 
which  has  become  an  established  rule  of  property  so  far  as 
the  rights  here  involved  are  concerned.  The  former  de- 
cision, which  simplifies  and  narrows  the  questions  to  be 
here  decided,  correctly  holds  that  the  acquisition  of  the 
interests  of  the  daughters  under  the  will  by  the  sons,  or  one 
or  more  of  them,  was  a  mere  privilege  which  depended 
upon  a  condition  precedent — the  payment  of  the  pre- 
scribed sums — while  the  defeasance  of  the  vested  remain- 
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der  in  the  daughters  depended  upon  a  condition  subse- 
quent— the  payment  to  each  daughter  of  the  sum  of  $5000 
at  the  time  and  in  the  manner  prescribed  in  the  will.  The 
difference  between  a  condition  precedent  and  a  condition 
subsequent  is  well  described  in  Winthrop  v.  McKim,  51 
How.  Prac.  323,  where  the  court  at  page  327  says : 

"Conditions  precedent  are  such  as  must  happen  or  be 
performed  before  the  estate  can  vest. 

"Conditions  subsequent  are  such  as  when  they  happen 
or  are  performed,  or  are  not  performed,  as  the  case  may  be, 
divest,  curtail  or  abridge  an  estate  already  vested. 

"It  is  also  a  weU  settled  rule  that,  where  an  estate  is  to 
arise  upon  a  condition  precedent,  if  the  condition  becomes 
impossible  no  estate  or  interest  grows  thereupon. 

"Upon  the  other  hand,  if  the  performance  of  a  condition 
subsequent  becomes  impossible,  the  condition  is  void,  and 
the  estate  vests  as  though  no  such  condition  had  been 
imposed." 

These  rules  are  supported  by  practically  all  authority, 
English  and  American,  from  the  time  of  Sir  William  Black- 
stone  to  the  present.    Blackstone  (Book  2,  154,  156)  says: 

"An  estate  on  condition  expressed  in  the  grant  itself,  is 
where  an  estate  is  granted,  either  in  fee-simple  or  other- 
wise, with  an  express  qualification  annexed,  whereby  the 
estate  granted  shall  either  commence,  be  enlarged,  or  be  de- 
feated, upon  performance  or  breach  of  such  qualification  or 
condition.  These  conditions  are,  therefore,  either  precedent 
or  subsequent.  Precedent  are  such  as  must  happen  or  be 
performed  before  the  estate  can  vest  or  be  enlarged;  sub- 
sequent are  such,  by  the  failure  or  non-performance  of 
which  an  estate  already  vested  may  be  defeated.  ♦  ♦  ♦ 
These  express  conditions,  if  they  be  impossible  at  the  time 
of  their  creation,  or  afterward  become  impossible  by  the  act 
of  God  or  of  the  feoffer  himself,  or  if  they  be  contrary  to 
law,  or  repugnant  to  the  nature  of  the  estate,  are  void." 
See  2  Jarman,  Wills,  5tii  ed.,  pp.  10,  11. 

It  is  well  settled  that  a  condition  precedent  to  the  vest- 
ing of  an  estate  must  be  strictly  construed  and  fully  per- 
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formed  (Nevius  v.  Gourley,  95  111.  206,  213;  Martin  v. 
Ballou,  13  Barb.  119,  132;  4  Rentes  Com.  (13  ed.)  135,  and 
authorities  cited  in  note  c). 

It  is  also  well  settled  that  the  performance  of  a  condition 
subsequent  whereby  a  vested  estate  is  divested  must  be 
strictly  construed  and  fully  and  literally  performed  else  the 
vested  estate  remains  absolute.  The  death  of  Mrs.  Scott, 
mother  of  the  plaintiffs,  prior  to  the  termination  of  the 
lease,  rendered  the  condition  subsequent,  whereby  the 
estate  which  vested  in  her  should  be  divested,  impossible  of 
performance.  There  is  no  provision  in  the  will  whereby 
the  estate  so  vested  in  Mrs.  Scott  should  be  divested  in 
any  mode  or  manner  other  than  the  one  prescribed  in  the 
will  itself,  i.  e.,  the  payment  to  her  of  $5000,  a  privilege 
granted  to  the  sons,  or  one  or  more  of  them,  by  the  testa- 
tor.  That  condition  becoming  impossible  by  the  act  of 
Grod  is  as  though  it  was  never  made.  The  plaintiffs  in- 
herited from  their  mother  the  estate  bequeathed  to  her  by 
the  will  and  vested  in  her  as  decided  by  the  former  decision 
of  this  court.  That  vested  estate  could  only  be  defeated 
by  a  strict  and  literal  performance  of  the  condition  pre- 
scribed (1  Jarman,  Wills,  5th  ed.,  827;  2  Jarman,  Wills,  5th 
ed.,  11,  13;  Roper  on  Legacies  618,  766,  767,  783;  Ridgway 
V.  Woodhouse,  7  Beav.  437,  49  Eng.  Reprint  1134;  III.  Land 
&  Loan  Co.  v.  Bonner,  75  111.  315,  327;  McFarland  v. 
McFarland,  177  111.  208,  217).  Conditions  subsequent  are 
not  favored  in  law  (Davis  v.  Gray,  16  Wall.  203,  230),  and 
are  "construed  beneficially  in  order  to  save,  if  possible,  the 
vested  estate  or  interest ;  and  if  such  condition  prove  illegal, 
or  incapable  of  performance,  whether  as  against  good 
morals  or  as  impossible  under  any  circumstances,  or  is  ren- 
dered impossible  in  a  particular  case  and  under  existing 
circumstances,  the  gift,  whether  of  real  or  personal  prop- 
erty, relieved  of  the  condition,  becomes  absolute  in  effect" 
(Harrison  v.  Harrison,  31  S.  E.  455,  458). 
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We  have  examined  a  large  number  of  decisions,  both 
Enghsh  and  American,  and  find  them  all  in  harmony  with 
the  rules  herein  announced.  It  follows  that  the  plaintiffs 
inherited  from  their  mother  the  estate  in  the  lands  in  con- 
troversy vested  in  her  by  the  will  of  her  father,  freed  from 
the  condition  subsequent  whereby  the  same  could  be  di- 
vested if  their  mother  was  now  living.  Under  the  con- 
clusion at  which  we  have  arrived  the  sons,  or  either  of 
them,  cannot  now  defeat  the  estate  which  vested  in  the 
mother  of  the  plaintiffs  in  her  lifetime  by  reason  of  the 
provisions  of  the  said  will,  which  descended  to  and  vested 
in  the  plaintiffs. 

The  agreed  statement  of  facts  is  silent  as  to  whether 
either  of  the  sons  is  prepared  to  and  desires  to  purchase  the 
interest  of  the  plaintiffs  in  the  lands  in  question.  Neither 
of  the  sons  of  the  testator  is  a  party  to  this  submission.  The 
defendant  claims,  in  the  event  that  it  is  held  that  the  vested 
remainder  which  the  mother  of  plaintiffs  took  under  the 
will  was  not  defeated  by  her  death  prior  to  the  expiration 
of  the  lease,  the  right  to  defeat  the  interests  of  the  plain- 
tiffs by  payment  to  them  of  the  sum  of  $5000,  by  virtue  of 
her  having  purchased  the  interest  of  each  of  the  testator's 
sons.  This  contention  fails  under  the  conclusion  reached. 
If  the  death  of  Mrs.  Scott,  mother  of  the  plaintiffs,  prior 
to  the  expiration  of  the  lease  did  not  make  the  condition 
subsequent  by  which  the  remainder  vested  in  her  by  the 
will  could  be  defeated  impossible  of  performance,  as  we 
hold  it  did,  then  it  would  be  necessary  to  decide  whether  or 
not  the  privilege  given  the  sons,  or  one  or  more  of  them, 
under  the  third  paragraph  of  the  will,  to  purchase  the 
estate  in  remainder  which  vested  in  the  daughters  at  the 
death  of  the  testator,  passed  to  the  defendant  by  reason  of 
the  deeds  from  the  sons  to  her.  This  would  involve  the  con- 
sideration of  the  question  as  to  whether  the  privilege  given 
the  sons,  or  one  or  more  of  them,  of  buying  out  the  daugh- 
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ters  was  a  mere  personal  privilege  to  be  performed  by  the 
sons  only.  A  study  of  the  will  shows  clearly  a  manifest 
intent  on  the  part  of  the  testator  that  his  three  sons  and 
six  daughters  should  share  equally;  that  the  sons,  at  the 
expiration  of  the  lease,  jointly  should  have  the  right  of 
buying  out  the  interests  of  the  daughters  if  all  of  tlie  sons 
were  prepared  to  and  desirous  of  so  doing;  but,  if  one  or 
two  of  the  sons  should  not  be  so  prepared,  and  so  desire, 
the  son  or  sons  so  prepared  and  desirous  should  have  that 
right.  It  was  a  mere  privilege  accorded  to  the  sons,  or  one  or 
more  of  them,  if  their  desires  and  ability  to  purchase  should 
permit,  of  acquiring  all  the  leased  lands.  The  privilege 
granted  seems  personal,  and  no  intention  can  be  found  in  the 
will  that  the  daughters  should  be  obliged  to  seU  their  respect- 
ive interests  in  the  lands  in  question  at  the  stated  price  of 
$5000  to  any  one  other  than  the  sons,  or  one  or  more  of  them. 
The  condition  upon  which  the  remainder  which  vested  in 
Mrs.  Scott,  mother  of  the  plaintiffs,  could  be  defeated  hav- 
ing become  impossible  of  performance  by  reason  of  her 
death,  thus  terminating  the  privilege  granted  the  sons  of 
buying  her  interest,  and  defeating  the  remainder  which 
vested  in  her,  it  is  unnecessary  to  determine  whether  or  not 
that  privilege  could  be  exercised  by  an  assignee  of  the  sons. 

A  judgment  may  be  prepared  decreeing  that  the  defend- 
ant has  no  right,  title  or  interest  in  or  to  the  undivided  one- 
ninth  interest  in  and  to  the  lands  described  in  the  agreed 
statement  of  facts  claimed  by  the  plaintiffs  as  heirs  of 
Catherine  Haunani  Scott,  vested  in  the  said  plaintiffs  in 
fee,  and  adjudging  the  plaintiffs  to  be  the  absolute  owners 
in  fee  of  said  undivided  one-ninth  interest  in  and  to  the 
said  lands,  and  it  is  so  ordered. 

E.  A.  Mott-Smith  for  plaintiffs. 

A.  Perry  for  defendant. 
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Robertson,  C.  J.,  dissenting. 
DISSENTING  OPINION  OF  ROBERTSON,  C.J. 

The  material  portions  of  the  will  of  the  late  Mr.  Bertel- 
mann  are  set  forth  in  the  former  opinion  of  this  court  re- 
ported in  14  Haw.  378,  386,  386. 

The  clearly  expressed  intention  of  the  testator  was  that 
the  sons  should  have  the  right  to  acquire  the  whole  of  the 
leased  land  upon  giving  to  the  daughters  what  the  testa- 
tor evidently  considered  a  fair  equivalent  for  the  interests 
devised  to  them.  It  was  his  will  "that  my  lands  shall  befall 
in  equal  shares  and  interest  upon  my  three  sons;"  that  they 
"will  have  a  right  to  buy  the  whole  of  my  lands  now  leased 
to  the  K.  S.  Co.;"  and  that  "by  doing  so,  they  my  sons  or 
he  my  son  will  enter  in  full  possession  of  all  my  lands,  and 
their  or  his  right  and  title  will  be  undisputable"  etc.  Thus 
did  the  testator  express  a  dominating  intent.  It  being  a 
lawful  intent  it  is  the  duty  of  this  court  to  see  that  it  is 
carried  out.  Strictly  speaking,  I  think,  the  estate  given 
each  of  the  daughters  was  not  an  estate  upon  condition 
subsequent,  but  a  limitation.  The  condition  precedent  to 
be  performed  by  the  sons  is  that  they  should  pay  "to  each 
one  of  my  daughters  or  surviving  daughters  the  sum  of 
five  thousand  dollars."  The  third  paragraph  of  the  will, 
taken  by  itself,  supports  the  view  that  the  remainders  of 
the  daughters  after  the  expiration  of  the  lease  would  be 
defeated  by  death  during  the  term  of  the  lease.  Upon  a 
strict  literal  interpretation  of  that  paragraph  it  would  have 
to  be  held  that  the  sons  could  acquire  title  to  the  whole 
land  by  paying  $5000  to  each  of  such  daughters  as  might 
be  living  when  the  time  came  for  the  sons  to  exercise  the 
right  given  them,  i.  e.,  between  the  date  of  the  expiration 
of  the  lease  and  one  year  thereafter.  Such  literal  interpre- 
tation is  not  followed,  however,  because  it  is  not  in  har- 
mony with  the  general  intent  of  the  testator  as  shown  by 
the  will  as  a  whole,  as  held  by  this  court  in  the  former 
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case,  that  the  daughters  were  intended  to  have  vested 
estates  in  fee.  That  is,  estates  which  would  descend  to  their 
respective  heirs.  But  this  departure  from  the  language  used 
in  the  third  paragraph,  which  is  required  by  the  entire  con- 
text, should  not  be  carried  to  such  an  extent  as  to  defeat 
the  primary  and  clearly  expressed  intent  of  the  testator  that 
his  sons  should  have  the  right  to  acquire  .the  whole  land  by 
paying  for  the  interests  given  to  the  daughters  and  their 
heirs.  The  contingency  of  the  death  of  a  daughter  before 
the  expiration  of  the  lease  was  not  provided  for.  Yet  in 
order  to  effectuate  the  intent  manifested  by  the  testator 
it  must  be  held  that  as  to  the  estate  of  a  deceased  daughter 
which  has  passed  to  her  heirs  the  sons  should  have  the  right 
to  pay  those  heirs  the  sum  which  the  will  stated  should  have 
been  paid  to  that  daughter  had  she  lived.  The  primary  intent 
of  the  testator  having  been  ascertained  from  the  will  as  a 
whole  the  language  used  in  any  particular  paragraph  must, 
if  inconsistent  with  that  intent,  be  made  to  bend  to  it.  "In 
case  of  doubt  a  will  should  be  construed  in  favor  of  a  gen- 
eral or  primary  intention  rather  than  a  particular  or  sec- 
ondary one;  and  where  in  such  a  case  a  particular  inten- 
tion, or  particular  terms,  as  expressed  in  some  part  of  the 
will,  are  inconsistent  with  and  repugnant  to  the  testator's 
general  intention  as  ascertained  from  all  the  provisions  of 
the  will,  the  general  intention  must  prevail."  40  Cyc.  1393. 
The  general  rule,  which,  it  is  conceded  is  well  settled,  that 
a  condition  precedent  must  be  literally  performed,  should 
not  be  enforced  in  the  case  of  a  will  when  the  intent  of  the 
testator  would  thereby  be  defeated.  The  general  and  pri- 
mary intent  was  that  the  sons,  or  one  or  more  of  them, 
should  have  the  whole  land ;  the  language  used  with  refer- 
ence to  the  condition  upon  which  they  should  acquire  it 
was  the  expression  of  a  secondary  and  particular  intent. 
The  means  was  secondary  to  the  end,  and  should  yield  or 
conform  to  it.  To  hold  otherwise,  it  seems  to  me,  is  to  sac- 
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rifice  the  substance  to  the  shadow  upon  a  narrow  and  tech- 
nical view.  This  is  not  a  case  where  the  literal  perform- 
ance of  a  condition  has  become  impossible.  The  condition 
precedent  prescribed  in  the  third  paragraph  of  the  will 
could  be  literally  performed,  and,  as  the  agreed  facts  show, 
has  been  performed,  notwithstanding  the  death  of  one  of 
the  daughters,  by  making  the  payments  to  the  surviving 
daughters.  Properly  construed,  however,  the  condition 
precedent  which  the  testator  imposed  to  the  acquisition  by 
the  sons  of  the  estates  given  to  the  daughters  was  not  that 
they  should  make  payment  to  the  surviving  daughters  only, 
but  that  they  should  pay  the  sum  named  for  the  interest 
given  to  each  of  the  daughters  and  their  heirs.  The  right 
to  acquire  the  interests  of  the  daughters  was  not,  I  think,  a 
mere  personal  privilege  which  could  not  be  assigned  to  and 
exercised  by  a  vendee  of  the  sons.  In  my  opinion  the  judg- 
ment should  be  that  the  plaintiffs  are  seised  in  fee  of  an 
undivided  one-ninth  of  the  land  subject  to  the  right  of  the 
defendant  to  acquire  the  same  by  the  payment  of  $5000. 


TERRITORY  v.  GUS  ANDERSON. 

No.  933. 

Reserved  Question  from  Circuit  Court,  First  Circuit. 

Hon.  C.  W.  Ashford,  Judge. 

Aboued  June  5,  1916.  Decided  June  14,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Criminal  Law — arrest  of  judgment — errors  available. 

On  a  motion  In  arrest  of  judgment  errors  appearing  on  the 
record  are  available;  but  an  objection  that  the  verdict  was  con- 
trary to  the  evidence  may  not  be  urged  in  arrest  of  Judgment. 
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Per  Curiam:  The  defendant  was  indicted  for  the  crime 
of  assault  with  intent  to  commit  rape,  and  was  convicted 
of  that  of  indecent  assault.  He  filed  a  motion  in  arrest  of 
judgment  on  the  ground:  "That  during  the  trial  of  said 
cause  and  as  a  part  of  the  prosecution's  case,  it  proved  that 
said  defendant  said  Gus  Anderson  had  been  an  insane  per- 
son for  a  period  of  three  years  prior  to  June  13th  1913  and 
further  that  said  Gus  Anderson  was  an  insane  person  on  the 
said  13th  day  of  June  1913,  and  said  prosecution  failed  and 
wholly  neglected  to  prove  or  show  that  said  defendant  had 
at  any  time  subsequent  to  said  13th  day  of  June  1913 
regained  a  normal  mental  condition  or  that  he  said  defend- 
ant was  a  normal  sane  man  on  or  about  the  23rd  day  of 
January  1916  the  date  upon  which  defendant  is  alleged  to 
have  committed  the  crime  of  'assault  with  intent  to  com- 
mit rape'  as  charged  in  the  indictment  herein." 

The  record  shows  that  the  question  of  the  defendant's 
sanity  was  left  to  the  jury  as  one  of  fact  upon  instructions 
given  them  by  the  court.  If,  therefore,  the  verdict  was 
wrong  it  was  because  it  was  against  the  evidence.  The 
point,  even  if  well  taken,  was  not  available  to  the  defend- 
ant on  a  motion  in  arrest  of  judgment,  though  it  would 
have  been  good  as  a  ground  for  a  new  trial.  "A  motion  in 
arrest  of  judgment  differs  from  a  motion  for  a  new  trial,  in 
that  the  former  can  be  based  only  upon  facts  appearing  in 
the  record,  or  upon  some  matter  which  ought  to  appear 
there  but  does  not  appear.  The  motion  in  arrest  reaches 
substantial  errors  which  are  patent  on  the  record,  and 
which  vitiate  the  proceedings,  and  not  errors  on  the  trial 
not  in  the  record  and  which  can  only  appear  by  a  bill  of 
exceptions."  12  Cyc.  756.  "The  objection  that  the  verdict 
is  contrary  to  the  evidence  or  based  on  insufficient  evidence, 
or  that  it  is  contrary  to  the  instructions,  cannot  be  urged  in 
arrest  of  judgment.  The  remedy  of  defendant  is  to  move 
for  a  new  trial."  Id.  769. 
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The  circuit  court  reserved  the  question  whether  it  should 
sustain  the  defendant's  motion  to  arrest  the  judgment.  We 
are  obliged  to  hold,  without  passing  on  the  merits  of  the 
contention  that  the  verdict  was  against  the  evidence,  that 
the  motion  ought  not  to  be  granted. 

The  reserved  question  is  answered  in  the  negative. 

W.  T.  Garden,  Second  Deputy  City  and  County  At- 
torney, for  the  Territory. 

Frank  Andrade  for  defendant. 


NETTIE   L.   SCOTT    v.   ESTHER   N.    PILIPO    AND 

ELIZABETH  K.  PILIPO. 

No.  919. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Abgued  Mat  24,  1916.  Decided  June  15,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Huifl — lease  of  interest  in  hui  land. 

A  lessee  of  an  interest  in  hul  land  takes  title  subject  to  such 
valid  regulations  as  have  been  duly  adopted  by  the  hui. 
Covenants — hreach  of  covenant  for  quiet  enjoyment — pleading. 

In  an  action  for  damages  for  the  breach  of  a  covenant  for  quiet 
enjoyment  the  plaintiff  must  show  that  he  has  been  prevented 
from  taking  possession  of  the  demised  premises  or  has  been  evicted 
therefrom  by  the  lessor  himself,  or  by  a  person  claiming  under 
him,  or  by  one  having  a  superior  title. 
Pleading — amendment  on  appeal. 

An  amendment  to  a  pleading  will  not  be  allowed  in  the  supreme 
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court  on  appeal  when  it  would  change  the  issue  and  cause  the 
reversal  of  a  Judgment  which  was  free  from  error  at  the  time 
it  was  entered. 
Limitation  of  Actions — covenant  for  quiet  enjoyment. 

Where,  at  the  commencement  of  a  term,  the  lessee  is  unable  to 
obtain  possession  of  the  demised  premises  through  the  fault  of 
the  lessor  the  covenant  for  quiet  enjoyment  is  then  broken  and 
the  statute  of  limitations  begins  to  run  at  once. 

OPINION  OP  THE  COURT  BY  ROBERTSON,  C.  J. 

The  plaintiflf  brings  to  this  court  an  exception  to  an 
order  sustaining  a  demurrer  to  a  complaint  in  an  action  of 
covenant.  The  case  arises  under  a  lease  made  between  the 
defendants,  as  lessors,  and  the  plaintiff,  as  lessee,  of  an 
undivided  interest  in  the  land  of  Holualoa,  North  Kona, 
Hawaii,  for  the  term  of  thirty  years  from  September  1, 
1894.  This  lease  has  furnished  the  subject  of  much  litiga- 
tion. See  PUipo  v.  Scott,  ante  p.  26.  The  lease  contains  a 
covenant  on  the  part  of  the  lessors  that  "if  the  said  rent 
shall  be  duly  paid  and  the  covenants  and  conditions  herein 
shall  be  duly  observed,  then  in  such  case  the  said  lessee, 
together  with  his  executors,  administrators  and  assigns, 
may  have,  hold  and  possess  the  demised  premises  without 
hindrance  of  any  person  whomsoever,  but  it  being  under- 
stood that  this  demise  is  of  undivided  interests."  The 
plaintiff,  in  her  complaint  alleges,  in  substance,  that  upon 
the  execution  of  the  lease  (August  21,  1894)  she  paid  the 
rent  for  a  year  in  advance;  that  on  September  1,  1894,  she 
essayed  to  enter  upon  the  premises,  but  was  hindered  and 
prevented  by  others,  without  fault  on  her  part,  from  secur- 
ing possession ;  that  though  the  lessee  has  many  times  re- 
quested possession  she  has  at  all  times  been  prevented  from 
any  possession,  use  or  enjoyment  of  the  demised  premises; 
that  the  lessee,  nevertheless,  paid  the  rent  until  September 
1,  1899,  at  which  time  she  informed  the  lessors  tliat  she 
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would  pay  no  more  rent  until  possession  of  the  premises 
should  be  secured  to  her;  that  since  then  the  lessors  have 
obtained  several  judgments  against  the  lessee  for  rent,  one 
of  which  has  been  satisfied;  and  that  the  amount  of  said 
judgments,  including  certain  costs,  and  the  five  years'  rent 
voluntarily  paid,  is  $6895.38.  The  prayer  is  for  judgment 
for  said  sum  with  interest. 

It  does  not  clearly  appear  by  the  record  upon  what 
ground  or  grounds  the  court  below  sustained  the  demurrer, 
but  the  grounds  relied  on  in  this  court  are  that  as  to  the 
amounts  for  which  judgments  for  rent  have  been  obtained 
by  the  lessors  against  the  lessee,  the  latter  had  opportunity 
to  present  all  defenses  thereto  in  the  actions  wherein  the 
judgments  were  rendered ;  that  it  does  not  appear  but  what 
the  persons,  described  in  the  complaint  as  "others,"  who  pre- 
vented the  lessee  from  obtaining  possession  of  the  demised 
premises  were  strangers  and  trespassers ;  and  that  the  cause 
of  action,  if  any,  accrued  on  September  1,  1894,  and  the 
right  to  sue  upon  it  is  barred  by  the  statute  of  limitations. 

There  is  considerable  discussion  in  the  appellant's  brief 
on  the  point  whether  the  liability  of  the  lessors  upon  their 
covenant  may  be  affected  by  a  covenant,  contained  in  the 
lease,  upon  the  part  of  the  lessee  that  "in  entering  upon  the 
land  'makai'  of  the  upper  government  road"  she  will  not 
"enter  or  interfere  with  the  parcels  of  said  land  now  occu- 
pied by  members  of  the  hui  (Hoa  Aina)  whether  as  house- 
lots  or  agricultural  purposes  in  places  heretofore  planted  by 
them,"  and  we  infer  that  this  point  entered  into  the  ruling 
made  by  the  circuit  court.  It  does  not  appear  from  the 
plaintiff's  complaint  that  this  covenant  of  the  lessee  has 
any  bearing  upon  the  matter,  and  we  see  no  need  of  dis- 
cussing the  question.  It  is  said  in  appellant's  brief  that 
it  appears  indirectly  by  the  lease  (a  copy  of  which  is  made 
part  of  the  complaint)  that  the  lessor's  title  was  defective, 
and  it  is  contended  that  by  the  covenant  for  quiet  enjoy- 
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ment  the  lessors  assumed  the  consequences  of  the  defect. 
In  what  such  defect  consisted  has  not  been  explained.  If 
it  is  meant  that  it  indirectly  appears  that  a  part  of  the 
land  was  held  in  severalty  by  members  of  the  hui  (see 
PUipo  V.  Scott,  21  Haw.  609)  it  may  be  replied  that  while 
the  members  of  a  Hawaiian  land  hui  hold  the  property  as 
tenants  in  common  the  adoption  of  regulations  concerning 
the  management  of  the  hui  and  the  use  of  the  land  con- 
stitutes them  a  voluntary  association,  and  persons  entering 
into  membership  through  the  acquisition  of  shares — so- 
called — in  the  land  take  their  interests  therein  subject  to 
such  valid  regulations  as  may  have  been  duly  adopted  by 
the  hui  with  reference  to  the  holding  of  portions  of  the 
land  in  severalty.  See  Burrows  v.  Paaluhi,  4  Haw.  464; 
Mahoe  v.  Puka,  id.  485;  Foster  v.  Kaneohe  Ranch  Co., 
12  Haw.  363;  Scott  v.  PUipo,  22  Haw.  174,  180.  In  Burrows 
V.  Paaluhi,  it  was  held  that  a  regulation  that  members  of 
the  hui  should  not  lease  their  interests  without  the  consent 
of  the  luna  was  binding  upon  a  non-member  who  took  a 
lease  with  notice  of  the  regulation.  But,  having  acquired 
membership,  one  would  be  charged  with  notice  of  the  duly 
adopted  regulations  of  the  hui  relating  to  its  internal  man- 
agement. The  right  to  demand  the  partition  of  the  prem- 
ises is  always  available  to  a  member  who  is  dissatisfied  with 
the  regulations  or  management  of  the  hui.  There  is  nothing 
in  all  this,  however,  that  shows  that  the  lessors'  title  was 
defective. 

The  first  point  urged  in  support  of  the  demurrer,  which 
was  intended  to  present  the  question  of  res  judicata,  cannot 
be  considered  upon  its  merits  since  the  complaint  does  not 
show  upon  its  face  what  the  pleadings  or  issues  were  in  the 
actions  referred  to.  Neither  the  complaint  nor  the  demurrer 
can  be  eked  out  or  supplemented,  through  judicial  notice 
or  otherwise,  by  reference  to  the  opinions  of  this  court  in 
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the  previous  cases  between  these  parties  as  counsel  appar- 
ently expected  might  be  done. 

As  to  the  alleged  breach  of  covenant.  In  order  to  sus- 
tain  an  action  for  the  breach  of  a  covenant  for  quiet  enjoy- 
ment it  is  necessary  for  the  plaintiff  to  show  that  he  has 
been  prevented  from  taking  possession  of  the  demised  prem- 
ises or  has  been  evicted  therefrom  by  the  lessor  himself,  or 
by  a  person  claiming  under  him,  or  by  one  having  a  super- 
ior title.  11  Cyc.  1118,  et  seq.;  24  id.  1058;  18  A.  &  E.  Enc. 
Law  (2nd  ed.)  626.  The  inability  of  the  lessee  to  obtain  pos- 
session of  the  premises  as  a  tenant  in  common  with  the  other 
shareholders  in  the  Hui  of  Holualoa  constituted  a  breach 
of  the  covenant  for  quiet  enjoyment  if  such  inability  was 
due  to  the  acts  of  the  lessors,  or  of  persons  claiming  the 
right  of  possession  by,  through  or  under  them;  but  not  if 
they  were  those  of  other  shareholders  in  the  hui  acting  in 
their  own  right  and  not  in  denial  of  the  title  of  the  lessors, 
nor  if  they  were  strangers  or  mere  trespassers.  Therefore, 
the  allegation  that  the  lessee  "was  hindered  and  prevented 
through  no  fault  of  lessee  by  others  from  securing  any  pos- 
session" etc.,  does  not  show  a  breach  of  the  covenant  in 
question.  The  circuit  court  might  properly  have  sustained 
the  demurrer  on  this  ground.  See  Grannia  v.  Clark,  8  Cow. 
36;  Andrus  v.  St.  Louis  Smelting  Co.,  130  U.  S.  643,  648. 
The  appellant  asked  leave  in  this  court  to  amend  her  com- 
plaint by  alleging  that  the  lessee  was  hindered  and  pre- 
vented from  securing  possession  "by  others  with  superior 
rights  derived  from  the  lessorst"  Section  2371  of  the  Revised 
Laws  permits  the  amendment  of  pleadings  on  appeal  after 
judgment  "in  furtherance  of  justice  *  *  *  by  inserting  other 
allegations  material  to  the  case"  etc.  But  this,  we  take  it^ 
does  not  contemplate  the  amendment  of  a  pleading  when, 
as  in  this  case,  it  would  raise  a  different  issue  from  that 
which  was  presented  to  the  court  below,  and  upon  which 
the  case  was  brought  to  this  court.    An  amendment  to  a 
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pleading  will  not  be  allowed  in  this  court  when  it  would 
change  the  issue  and  cause  the  reversal  of  a  judgment 
which  was  free  from  error  at  the  time  it  was  entered.  See 
Harrison  v.  Magoon,  16  Haw.  485. 

As  to  the  statute  of  limitations.  We  are  of  the  opinion 
that  the  right  to  maintain  this  action  was  barred  by  the 
lapse  of  time.  In  actions  of  this  character  the  period  of 
limitation  is  six  years.  R.  L.  1915,  Sec.  2633.  A  covenant 
for  quiet  enjoyment  of  leased  land  is  a  continuing  cove- 
nant. Successive  actions  may  be  maintained  for  separate 
breaches  of  the  covenant,  and  an  action  upon  one  breach 
may  be  prosecuted  though  one  upon  a  former  breach  has 
become  barred.  But  in  the  case  at  bar  but  one  breach 
of  the  covenant  is  alleged  to  have  been  committed,  and  that 
occurred  on  September  1,  1894,  when,  as  alleged,  the  lessee 
essayed  to  enter  into  possession  but  was  prevented  from 
obtaining  any  possession,  use  or  enjoyment  of  the  demised 
premises.  Thereupon  the  lessee,  if  her  inability  to  obtain 
possession  was  due  to  the  fault  of  the  lessors,  was  at  liberty 
to  treat  the  lease  as  repudiated  or  abandoned,  and  to  refuse 
to  pay  further  rent,  and,  if  sued  for  rent,  to  defend  against 
the  action  on  that  ground.  Or,  treating  the  breach  as  en- 
tire, she  could  have  instituted  an  action  against  the  lessors 
upon  their  covenant  for  quiet  enjoyment,  in  which  case 
she  could  have  recovered,  as  damages,  the  rent  which  she 
had  paid  in  advance  and  the  value  of  the  term,  if  any,  over 
and  above  the  amount  of  the  rent  reserved  in  the  lease.  24 
Cyc.  922;  18  A.  &  E.  Enc.  Law  (2nd  ed.)  628;  Townsend 
V.  Nickerson  Wharf  Co.,  117  Mass.  501;  Dobbins  v.  Du- 
guid,  65  111.  464;  Wertheimer  v.  Rosenbaum,  146  N.  Y.  S. 
177;  Wagon  Works  v.  Gunn,  80  S.  E.  Ga.  668;  Graves  v. 
Brownson,  120  S.  W.  (Tex.)  560.  It  appears  that  neither 
of  these  courses  was  followed  and  that  the  lessee  has  been 
obliged  to  continue  to  pay  the  rent  or  has  incurred  judg- 
ment therefor.  C!ounsel  for  the  appellant  is  mistaken  in  the 
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view  that  each  payment  of  rent,  or  each  judgment  obtained 
by  the  lessors  was  a  new  and  separate  breach  of  the  cove- 
nant, and  that  this  action  may  be  maintained  upon  that 
theory  for  the  recovery  of  any  such  payment  or  the  amount 
of  any  such  judgment  as  may  have  been  made  or  incurred 
within  six  years  of  the  date  of  the  commencement  of  this 
aetion.  The  covenant  for  quiet  enjoyment  is  broken  only 
by  an  interference  with  the  physical  possession  of  the  land. 
In  this  case  the  interference  occurred,  as  shown  by  the 
complaint,  more  than  six  years  ago.  The  rule  which  applies 
in  cases  of  continuing  trespass  or  nuisance  and  of  recurring 
injury  resulting  from  an  act  not  in  itself  unlawful  is  not 
applicable  to  cases  such  as  this. 

In  Aachen  etc.  Ins.  Co.  v.  Morton,  156  Fed.  654,  656,  657, 
the  court  said,  "A  right  of  action  accrues  whenever  such  a 
breach  of  duty  or  contract  has  occurred,  or  such  a  wrong 
has  been  sustained,  as  will  give  a  right  to  then  bring  and 
sustain  a  suit.  That  the  statute  begins  to  run  from  the  time 
a  right  of  action  accrues,  without  regard  to  when  the  actual 
damage  results,  is  well  settled.  *  *  *  If  an  act  occur,  whether 
it  be  a  breach  of  contract  or  duty  which  one  owes  another 
or  the  happening  of  a  wrong,  whether  willful  or  negligent, 
by  which  one  sustains  an  injury,  however  slight,  for  which 
the  law  gives  a  remedy,  that  starts  the  statute.  That  nom- 
inal damages  would  be  recoverable  for  the  breach  or  for  the 
wrong  is  enough.  The  fact  that  the  actual  or  substantial 
damages  were  not  discovered  or  did  not  occur  until  later  is 
of  no  consequence.  The  act  itself,  which  is  the  ground  of 
action,  cannot  be  legally  separated  from  its  consequences. 
Were  this  so,  successive  actions  might  be  brought  in  many 
cases  of  contract  and  tort  as  the  damages  developed, 
although  all  the  consequential  injuries  had  one  common 
root  in  the  single  original  breach  or  wrong.  This  would  in 
effect  nullify  the  statute.*'  In  the  present  case,  as  above 
pointed  out,  the  plaintiJBf  could  have  recovered,  in  an  action 
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brought  within  six  years  after  the  ouster,  not  merely  nomi- 
nal but  substantial  and  complete  damages.  Covenants  of 
warranty  and  for  quiet  enjoyment  are  the  same  in  general 
effect,  and  it  is  held  that  where  at  the  time  of  a  conveyance 
the  land  is  in  the  possession  of  one  claiming  under  a  para- 
mount title  a  covenant  of  warranty  is  broken  inamediately 
and  the  statute  begins  to  run  at  once.  Eustia  v.  Cowherd, 
23  S.  W.  (Tex.)  737;  Durand  v.  WUliams,  53  Ga.  76. 

The  exception  is  overruled. 

M.  F.  Scott  for  plaintiff. 

E.  K.  Aiu  for  defendants. 

CONCURRING  OPINION  OF  QUARLES,  J. 

The  conclusion  that  the  complaint  is  insufficient  in  that 
it  failed  to  allege  that  plaintiff  was  kept  out  of  possession 
by  the  acts  of  the  defendant  lessor,  or  persons  claiming  un- 
der the  defendant,  or  by  reason  of  title  paramount  to  that 
of  the  defendant,  is,  in  my  opinion,  correct,  for  which  reason 
the  demurrer  was  properly  sustained,  and  the  judgment 
must  be  affirmed. 

That  the  covenant  for  quiet  enjoyment  is  a  continuing 
one  I  agree  is  a  correct  statement  of  law ;  but,  in  my  opin- 
ion, it  necessarily  follows  that  the  rights  and  obligations 
thereunder  are  also  continuing.  The  covenant  of  quiet  en- 
joyment is  one  running  with  the  land  (7  R.  C.  L.  1106, 
par.  21,  1145,  1146,  par.  58;  11  Cyc.  1088)  and  is  one  of 
assurance  or  indemnity  (7  R.  C.  L.  1145,  par.  58;  11  Cyc. 
1072).  It  is  true  that  when  the  lessee  is  prevented  from 
taking  possession,  or  disturbed  in  his  possession  by  one 
claiming  a  paramount  title,  or  by  his  lessor  or  those  claim- 
ing under  the  lessor,  the  covenant  is  broken  and  the  lessee 
may  treat  the  lease  as  terminated  and  elect  to  treat  his 
injuries  as  permanent  and  sue  for  damages,  or  he  may  treat 
the  breach  as  temporary  or  continuing  damages,  and  sue 
for  the  same  as  they  arise  from  time  to  time.    The  reason 
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for  this  rule  is  well  stated  in  8  R.  C.  L.,  under  the  head  of 
Damages,  sections  96  and  97,  wherein  it  is  said,  inter  alia: 
"The  damages  in  such  case  are  called  temporary  or  con- 
tinuing damages,  and  the  recovery  is  limited  to  them  when 
the  injury  is  intermittent  and  occasional,  or  the  cause 
thereof  remediable,  removable  or  abatable.  They  are  given 
on  the  theory  that  the  injury  may  and  will  be  terminated. 
The  law  contemplates  that  the  plaintiff  himself  may  be 
able  to  abate  thfe  cause  of  the  injury  or  relieve  the  property 
from  its  ill  effects,  or  that  the  defendant  will  remove  it,  as 
he  is  under  legal  obligation  to  do,  rather  than  submit  to 
having  the  entire  damages  recovered  against  him  for  a 
permanent  injury  or  subject  himself  to  the  infliction  of 
repeated  judgments  for  temporary  damages.  For  this  rea- 
son it  is  thought  to  be  unjust  to  allow  a  recovery  of  dam- 
ages in  excess  of  the  injury  already  sustained,  as  future 
damages  might  not  ensue." 

It  has  been  held  that  where  the  grantor  in  a  deed  con- 
veying land  covenanted  that  he  would  perpetually  maintain 
a  fence  along  a  railroad  running  through  the  land,  failure 
for  twenty  years  to  maintain  such  fence  did  not  impair  the 
obligation  to  maintain  it  {Bronson  v.  Coffin,  108  Mass. 
175).  Covenants  of  seizin,  of  right  to  convey,  and  against 
encumbrances  are  broken,  if  at  all,  at  the  time  of  the  execu- 
tion of  the  deed,  and  limitation  immediately  starts  to  run. 
This  is  not  true  as  to  covenants  of  warranty  or  for  quiet 
enjoyment,  covenants  which  run  with  the  land,  and  which 
may  be  broken  at  any  time,  and  if  broken,  the  plaintiff 
may  remedy  the  damage  and  look  to  the  defendant  for 
compensation,  or  the  defendant  may  remove  the  ill  effects 
of  the  breach.  The  covenant  being  one  of  indemnity  or 
assurance,  the  lessee  may  look  to  the  lessor  to  restore  pos- 
session to  him,  if  it  has  been  delivered  to  him,  or  if  such 
possession  has  not  been  delivered  to  him,  he  may  continue 
to  look  to  the  lessor  to  deliver  such  possession,  in  the  mean- 
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while  holding  the  lessor  responsible  for  the  temporary  or 
continuing  damage  that  is  sustained.  The  covenant  for 
quiet  possession  being  a  continuing  one,  the  lessee  may 
stand  on  the  covenant,  elect  to  treat  the  lease  as  a  sub- 
sisting one,  and  look  to  the  lessor  for  damages  that  accrue 
from  a  breach  of  the  covenant,  and  may  recover  at  any 
time  the  damages  that  have  accrued  from  such  breach,  at 
least  within  six  years  after  they  accrue. 


A.  F.  CASSELS  v.  CHARLES  T.  WILDER,  TAX  AS- 
SESSOR AND  COLLECTOR  OF  THE  FIRST  TAX- 
ATION DIVISION  OF  THE  TERRITORY  OF 
HAWAII. 

No.  928. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 

Argued  May  31,  1916.  Decided  June  17,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Taxation — privately  owned  property  of  Federal  agent. 

The  fact  that  property  privately  owned  by  an  agent  of  the 
Federal  government  Is  largely  used  by  him  In  the  performance 
of  his  official  duties  does  not  render  it  exempt  from  territorial 
taxation. 

opinion  op  the  court  by  WATSON,  J. 

The  petitioner,  who  is  an  officer  in  the  United  States 
Army,   stationed  at  Schofield  barracks  in   the  city  and 
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county  of  Honolulu,  seeks  by  his  amended  bill  to  enjoin 
the  respondent  as  tax  assessor  and  collector  from  collecting 
or  attempting  to  collect  a  tax  assessed  against  an  automo- 
bile, the  private  property  of  petitioner,  on  the  ground  that 
the  automobile  is  largely  used  in  the  performance  of  his 
duties  as  an  officer  of  the  United  States  Army.  A  demurrer 
to  petitioner's  original  bill  having  been  sustained  by  the 
lower  court  in  accordance  with  the  views  of  this  court  (Cm- 
sels  V.  Wilder,  ante  p.  61)  petitioner  asked  and  was  granted 
leave  to  file  an  amended  bill,  the  allegations  of  which  are 
similar  to  those  contained  in  the  original  bill  except  for 
the  following  additional  averments  (Par.  6):  "That  the 
said  automobile  was  on  the  said  1st  day  of  January,  1915, 
and  the  same  still  is  largely  used  and  operated  by  your  peti- 
tioner in  the  performance  or  discharge  of  his  official  duties 
as  an  officer  of  the  United  States  Army  as  aforesaid,  and 
during  all  of  said  time  has  been  a  necessity  in  connection 
with  the  performance  of  the  said  official  duties  so  per- 
formed by  him."  Paragraph  10  of  the  amended  bill  con- 
tains the  additional  allegation  that  petitioner's  automobile 
''was  on  the  said  1st  day  of  January,  1915,  and  still  is  used 
and  operated  by  your  petitioner  herein  in  the  performance 
and  discharge  of  his  official  duties  as  aforesaid." 

The  cause  was  heard  upon  the  amended  bill,  answer 
and  evidence  adduced  by  the  petitioner  and  a  decree  was 
duly  entered  by  the  circuit  judge  dismissing  said  amended 
bill  at  petitioner's  cost  and  dissolving  the  temporary  in- 
junction theretofore  issued.  From  this  decree  the  appeal 
is  taken. 

Without  entering  into  a  detailed  discussion  of  the  evi- 
dence, suffice  it  to  say  that  in  our  opinion  it  was  ample  to 
sustain  the  allegations  of  the  amended  bill  of  complaint — 
that  petitioner's  automobile  is  used  by  him  largely  in  the 
performance  and  discharge  of  his  official  duties.  It  is  con- 
tended by  petitioner  that  by  reason  of  this  fact  his  auto- 
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mobile  is  exempt  from  territorial  taxation  as  an  instrument 

used  in  connection  with  services  performed  by  him  for  the 

Federal  government.   This  contention  cannot  be  sustained. 

In  Railroad  Co.  v.  Peniston,  18  Wall.  5,  33,  the  distinction 

which  to  our  minds  is  controlling  in  the  case  at  bar  is 

clearly  pointed  out  between  a  tax  upon  the  property  of  a 

government  agent  and  a  tax  upon  the  operations  of  the 

agent  acting  for  the  governments    In  that  case  it  was  said, 

distinguishing  the  cases  of  McCulloch  v.   The  State  of 

Maryland,  4  Wheat.  316,  and  Osbom  v.  Bank  of  U.  S., 

9  Wheat.  738: 

"It  may  therefore  be  considered  as  settled  that  no  con- 
stitutional implications  prohibit  a  state  tax  upon  the  prop- 
erty of  an  agent  of  the  government  merely  because  it  is  the 
property  of  such  an  agent.  *  *  *  It  is  therefore  manifest 
that  exemption  of  Federal  agencies  from  state  taxation  is 
dependent,  not  upon  the  nature  of  the  agents,  or  upon  the 
mode  of  their  constitution,  or  upon  the  fact  that  they  are 
agents,  but  upon  the  effect  of  the  tax;  that  is,  upon  the 
question  whether  the  tax  does  in  truth  deprive  them  of 
power  to  serve  the  government  as  they  were  intended  to 
serve  it,  or  does  hinder  the  efficient  exercise  of  their  power. 
A  tax  upon  their  property  has  no  such  necessary  effect.  It 
leaves  them  free  to  discharge  the  duties  they  have  under- 
taken to  perform.  A  tax  upon  their  operations  is  a  direct 
obstruction  to  the  exercise  of  Federal  powers.  In  this  case 
the  tax  is  laid  upon  the  property  of  the  railroad  company 
precisely  as  was  the  tax  complained  of  in  Thompson  v. 
Union  Pacific.  It  is  not  imposed  upon  the  franchises  or 
the  right  of  the  company  to  exist  and  perform  the  func- 
tions for  which  it  was  brought  into  being.  Nor  is  it  laid 
upon  any  act  which  the  company  has  been  authorized  to 
do.  It  is  not  the  transmission  of  dispatches,  nor  the  trans- 
portation of  United  States  mails,  or  troops,  or  munitions  of 
war  that  is  taxed,  but  it  is  exclusively  the  real  and  personal 
property  of  the  agent,  taxed  in  common  with  all  other 
property  in  the  state  of  a  similar  character.  It  is  impos- 
sible to  maintain  that  it  is  an  interference  with  the  exer- 
cise  of  any  power  belonging  to  the  general  government, 
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and  if  it  is  not  it  is  prohibited  by  no  constitutional  impli- 
cation." 

It  has  frequently  been  decided  by  the  supreme  court  of 
the  United  States  that  a  state  tax  upon  the  property  of 
an  agent  of  the  government  is  not  prohibited  simply  be- 
cause it  is  the  property  of  such  agent.  Railroad  Co.  v. 
Peniston,  supra;  Thomson  v.  Railroad  Co.,  9  Wall.  579; 
Central  Pac.  R.  Co.  v.  California,  162  U.  S.  91 ;  Reagan  v. 
Trust  Co;  154  U.  S.  413.  There  is  no  statute,  rule  or  regu- 
lation requiring  an  officer  of  the  United  States  Army  to 
purchase  or  own  an  automobile,  or,  in  the  event  of  such 
ownership,  requiring  him  to  use  the  same  in  the  perform- 
ance of  his  official  duties.  While  it  appears  from  the  evi- 
dence that  such  use  is,  by  his  superior  officers,  apparently 
expected  of  an  officer  who  owns  an  automobile,  the  auto- 
mobile is  only  a  necessity,  as  testified  to  by  petitioner,  in 
the  sense  that  he  could  perform  his  duties  more  rapidly, 
conveniently  and  expeditiously  by  the  aid  of  an  automo- 
bile than  he  could  perform  such  duties  with  the  equipment 
provided  by  the  government.  In  our  opinion  the  fact  that 
an  officer  of  the  army,  admittedly  an  agent  of  the  govern- 
ment, employs  his  private  property  in  the  service  of  the 
government  attaches  to  it  no  immunity  whatever. 

The  decree  appealed  from  is  affirmed. 

P.  R.  Bartlett  (Holmes  &  Olson  on  the  brief)  for  peti- 
tioner. 

Capt.  J.  A.  Gallogly  was  permitted  to  submit  an  argu- 
ment on  behalf  of  petitioner. 

/.  M.  Stainback,  Attorney  General,  for  the  assessor. 
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Hon.  T.  B.  Stuart,  Judge. 
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Robertson,  G.J.,  Watson  and  Quarles,  JJ. 

Maucioub  Pbobecution — essential  elemenU — pleading, 

A  coniplaint  which  alleges  that  a  criminal  proceeding  was  in- 
stituted against  the  plaintiff  by  the  defendant;  that  it  was  done 
.  without  probable  cause  and  with  malice  on  the  part  of  the  defend- 
ant; that  the  proceeding  terminated  in  favor  of  the  plaintiff; 
and  that  the  plaintiff  sustained  damage,  states  a  case  of  malicious 
prosecution. 
Same — termination  of  original  proceeding — nolle  prosequi. 

A  nolle  prosequi,  when  not  entered  at  the  instance  or  with  the 
consent  of  the  defendant,  is  a  sufficient  termination  of  the  pro- 
ceeding upon  which  to  found  a  claim  for  damages  for  malicious 
prosecution. 
Same — liahility  of  prosecuting  ojB^cers. 

A  public  prosecuting  officer  is  not  to  be  held  liable  in  damages 
for  an  honest  mistake  or  mere  error  of  judgment  in  instituting 
criminal  proceedings;  but  if  he  proceeds  maliciously  and  with- 
out probable  cause,  he  will  render  himself  liable  in  damages 
to  the  party  injured. 

opinion  op  the  court  by  ROBERTSON,  C.J. 

In  an  action  for  damages  for  malicious  prosecution  the 
circuit  court  overruled  a  demurrer  to  the  plaintiff's  com- 
plaint and  allowed  an  interlocutory  bill  of  exceptions.  It 
was  alleged  in  the  complaint  that  the  defendant,  at  all 
times  mentioned  therein,  was  a  deputy  city  and  county 
attorney  of  the  city  and  county  of  Honolulu,  whose  duty 
it  was  to  investigate  charges  of  crime,  and,  in  proper  cases. 
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to  prosecute  the  same;  that  on  or  about  the  3rd  day  of 
December  1915,  the  defendant  falsely  and  maliciously  and 
without  reasonable  or  probable  cause  therefor,  instituted 
criminal  proceedings  against  the  plaintiff  by  signing  and 
filing  a  false  and  malicious  affidavit  and  complaint  before 
a  judge  of  the  circuit  court  of  the  first  circuit  charging 
the  plaintiff  with  having  violated  the  law  against  usury 
(R.  L.  1915,  Sec.  3443),  a  misdemeanor;  that  tiie  defend- 
ant maliciously  and  without  probable  cause  influenced  and 
prevailed  upon  said  judge  to  issue  a  warrant  for  the  arrest 
of  the  plaintiff,  and  delayed  the  arrest  of  the  defendant 
until  the  night-time  of  said  day,  and  caused  the  sheriff, 
who  made  the  arrest,  to  hold  the  plaintiff  to  bail  in  the 
unreasonably  large  sum  of  one  thousand  dollars;  that  on 
December  4  the  circuit  judge  reduced  the  bail  to  the  sum 
of  five  hundred  dollars;  that  thereafter,  on  the  4th,  6th, 
10th  and  21st  days  of  January  1916,  the  defendant  appeared 
in  the  circuit  court  and  demanded  trial  of  the  case,  but 
the  prosecution  objecting  the  case  was  repeatedly  post- 
poned until  January  24  w*hen  it  was  dismissed  by  the  city 
and  county  attorney,  and  the  plaintiff  was  thereupon  dis- 
charged by  the  court;  that  the  proceeding  was  then  and 
there  wholly  ended  and  determined;  and  that  by  reason 
and  as  a  result  of  such  malicious  prosecution  the  plaintiff 
was  damaged,  etc.  The  defendant  demurred  to  the  com- 
plaint on  the  grounds  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  him ;  and  that  it  ap- 
peared from  the  complaint  that  the  acts  and  things  therein 
complained  of  were  done  by  the  defendant  in  pursuance  of 
his  official  duties  as  a  deputy  city  and  county  attorney. 

On  behalf  of  the  appellant  it  is  contended  that  the  alle- 
gations of  the  complaint  as  to  obtaining  the  issuance  of 
the  warrant  of  arrest  are  insufficient,  being  mere  con- 
clusions and  not  statements  of  fact;  that  the  complaint 
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does  not  show  that  the  original  proceeding  complained  of 
has  been  tenninated  in  favor  of  the  defendant  therein ;  and 
that  the  appellant  as  a  public  prosecuting  officer  is  not 
liable  to  respond  in  damages  in  a  civil  action  touching 
his  official  conduct.  In  support  of  the  first  point  it  is 
urged  that  it  was  the  duty  of  the  circuit  judge  to  de* 
cide  whether  the  facts  were  sufficient  to  justify  the 
issuance  of  a  warrant  of  arrest,  and  that  the  appellant 
should  not  be  held  responsible  for  the  action  taken  by 
the  circuit  judge  as  to  which  he,  of  course,  had  no 
control.  The  case  of  Gomez  v.  Whitney,  21  Haw.  539, 
is  cited.  That  was  a  case  of  false  imprisonment,  and  it 
was  there  held  that  the  attorney-general,  who  had  sub- 
mitted to  a  circuit  judge  an  affidavit  of  certain  facts  upon 
which  the  judge,  in  excess  of  his  jurisdiction,  issued  an 
order  upon  which  the  plaintiff,  a  proposed  witness  in  a 
criminal  case,  was  committed  to  jail  pending  his  giving  a 
recognizance  to  appear  and  testify,  was  not  liable  in  dam- 
ages because  of  the  ill^al  imprisonment.  That  case  does 
not  help  the  appellant  here.  There,  as  stated  by  the  court, 
it  was  not  claimed  that  the  attorney-general  had  made  any 
misrepresentation  as  to  the  facts  or  used  any  other  im- 
proper means  to  secure  the  order ;  whereas  here  it  is  alleged 
the  affidavit  which  the  defendant  made  was  false  and 
malicious,  and  that  the  whole  proceeding  was  without  prob- 
able cause.  It  would  be  going  to  a  very  great  length  to 
say  that  one  who  has  by  false  representations  induced  a 
judge  to  issue  a  warrant  of  arrest  may,  in  case  trouble 
follows,  hide  behind  the  judge's  action.  It  is  alleged  in  the 
complaint  that  a  criminal  proceeding  was  instituted  against 
the  plaintiff  by  the  defendant;  that  it  was  done  without 
probable  cause  and  with  malice  on  the  part  of  the  defend- 
ant; that  the  proceeding  terminated  in  favor  of  the  plain- 
tiff; and  that  the  plaintiff  sustained  damage.  Such  allega- 
tions state  a  case  of  malicious  prosecution.    13  Enc.  PI.  & 
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Pr.  427;  Kerr  v.  Hyman,  6  Haw.  300;  Lyons  v.  Coal  Co., 
84  S.  E.  (W.  Va.)  744;  Chicago  etc.  R.  Co.  v.  Holliday,  30 
Okl.  680.  Next,  it  is  argued  that  the  complaint  does  not 
show  that  the  criminal  proceeding  terminated  in  favor  of 
the  defendant.  It  is  alleged  that  the  case  was  dismissed  by 
the  prosecution  and  that  the  defendant  was  discharged  by 
the  court.  In  other  words,  that  the  defendant  was  dis- 
charged upon  the  entry  of  a  nolle  prosequi.  In  26  Gyc.  60, 
it  is  stated  that  'There  are  authorities  holding  that  an 
action  of  malicious  prosecution  will  not  lie  on  the  entry  of 
a  nolle  prosequi.  The  greater  weight  of  authority,  how- 
ever, is  that  it  is  a  sufficient  termination  of  the  prosecution 
to  authorize  defendant  to  sue  for  malicious  prosecution, 
when  entered  with  the  consent  of  the  court,  for  reasons 
other  than  an  irregularity  or  informality  in  the  indictment, 
and  when  not  entered  at  the  instance  or  with  the  consent 
of  defendant."  The  rule  in  this  jurisdiction  is  in  accord 
with  the  weight  of  authority.  McCrosson  v.  Cummings, 
5  Haw.  391;  Stone  v.  Hutchinson,  4  Haw.  117.  The  argu- 
ment advanced  under  the  third  point  is  to  the  effect  that 
the  appellant,  as  a  deputy  city  and  county  attorney,  is, 
by  statute,  a  deputy  attorney-general  of  the  Territory; 
that  he  is  a  public  prosecutor;  that  public  prosecutors  are 
judicial  officers;  and  that  a  judicial  officer  is  not  liable  in 
damages  for  acts  done  in  the  course  of  his  duty,  even 
though  wilful  and  malicious.  Gounsel  for  the  defendant 
are  in  error  in  assuming  that  all  judicial  officers  are  under 
all  circumstances  exempt  from  civil  liability  for  the  invasion 
of  private  rights.  In  the  leading  case  of  Bradley  v.  Fisher, 
13  Wall.  336,  351,  the  supreme  court  said,  "judges  of  courts 
of  superior  or  general  jurisdiction  are  not  liable  to  civil 
actions  for  their  judicial  acts,  even  when  such  acts  are  in 
excess  of  their  jurisdiction,  and  are  alleged  to  have  been 
done  maliciously  or  corruptly.  A  distinction  must  here  be 
observed  between  excess  of  jurisdiction  and  the  clear  ab- 
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sence  of  all  jurisdiction  over  the  subject-matter.  Where 
there  is  clearly  no  jurisdiction  over  the  subject-matter  any 
authority  exercised  is  a  usurped  authority,  and  for  the 
exercise  of  such  authority,  when  the  want  of  jurisdiction  is 
known  to  the  judge,  no  excuse  is  permissible."  The  decis- 
ion in  that  case  was  followed  by  this  court  in  Gomez  v. 
Whitney,  supra.  A  judge  of  a  court  of  general  jurisdiction 
in  deciding  disputed  questions  of  jurisdiction  acts  judi- 
cially, and,  consequently,  it  would  be  an  extreme  case 
where  such  a  judge  would  be  acting  in  "the  clear  absence 
of  all  jurisdiction,''  but  neither  of  those  cases,  nor  any  de- 
cided case  that  we  are  aware  of,  sustains  the  idea  that  un- 
der no  possible  circumstances  may  a  judge  of  even  super- 
ior jurisdiction  be  within  the  pale  of  civil  accountability. 
In  the  case  of  Spalding  v.  Vilas,  161  U.  S.  483,  an  action 
for  damages  against  the  postmaster-general  of  the  United 
States,  the  court  held  that  the  general  principle  applicable 
to  judges  of  courts  of  superior  jurisdiction  applies  by 
analogy  to  the  heads  of  the  executive  departments  of 
government.  And  the  court  said  (p.  498),  "As  in  the 
case  of  a  judicial  officer,  we  recognize  a  distinction  be- 
tween action  taken  by  the  head  of  a  department  in 
reference  to  matters  which  are  manifestly  or  palpably 
beyond  his  authority,  and  action  ha^g  more  or  less 
connection  with  the  general  matters  committed  by  law 
to  his  control  or  supervision."  As  to  the  liability  of 
judges  of  courts  of  limited  and  inferior  jurisdiction  differ- 
ent views  have  been  expressed.  What  is  said  to  be  the 
weight  of  authority  is  to  the  effect  that  such  judges  are 
liable  whenever  they  act  in  excess  of  their  jurisdiction  (23 
Cyc.  569),  though  some  courts,  strongly  dissenting  from 
that  view,  maintain  that  the  rule  applied  to  courts  of  gen- 
eral jurisdiction  ought  to  be  applied  likewise  to  those  of 
limited  jurisdiction.  See  cases  cited  in  21  Haw.  547.  In 
Alau  V.  Everett,  7  Haw.  82,  one  of  the  defendants,  a  police 
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judge,  was  held  liable  in  an  action  for  damages  for  punishing 
a  party  for  contempt  of  court  for  violation  of  an  order  made 
by  him  in  excess  of  his  jurisdiction.  So  much  for  the  legal 
liability  of  judicial  oflScers.  Is  a  public  prosecuting  oflBcer 
a  judicial  officer?  In  a  broad  sense  the  term  ^'judicial  of- 
ficer" would  include  any  public  officer  who  exercises  judi- 
cial powers  in  or  out  of  court.  In  a  stricter  and  more  accu- 
rate sense  it  would  be  limited  to  such  as  exercise  judicial 
functions  in  court.  See  Newell  on  Malicious  Prosecution, 
125;  People  v.  Salsbury,  134  Mich.  537.  In  Bouvier's  Law 
Dictionary  it  is  stated  that  "executive  officers  are  those 
whose  duties  are  mainly  to  cause  the  laws  to  be  executed," 
and  that  "judicial .  officers  are  those  whose  duties  are  to 
decide  controversies  between  individuals,  and  accusations 
made  in  the  name  of  the  public  against  persons  charged 
with  violations  of  the  law."  Public  prosecuting  officers  are, 
properly  speaking,  executive  officers.  Though,  like  all  en- 
rolled attorneys,  they  are  officers  of  the  courts,  they  are 
not  part  of  the  courts.  In  discharging  their  duties  execu- 
tive officers  are  at  times  required  to  perform  acts  of  a  ju- 
dicial nature,  but  even  then  they  act  no  more  than  quasi- 
judicially.  In  32  Gyc.  717,  it  is  said  "A  prosecuting  attor- 
ney, being  a  judicial  officer  of  the  state,  is  not  liable  in 
damages  for  acts  done  in  the  course  of  his  duty,  although 
wilful,  malicious,  or  libelous."  The  only  case  cited  in  the 
note  which  sustains  the  statement  of  the  text  is  Griffith 
V.  SUnkard,  146  Ind.  117.  That  case  is  relied  on  by  the 
defendant  in  this  case.  We  doubt  the  correctness  of  the 
conclusion  reached  by  the  court  in  that  case,  and  are  not 
disposed  to  follow  it  here.  Mr.  Newell,  in  his  work  above 
cited,  says,  at  page  166.  "The  functions  of  a  quasi-judicial 
officer  are  those  which  lie  midway  between  the  judicial  and 
ministerial  ones.  The  lines  separating  these  from  such 
as  are  thus  on  their  two  sides  are  necessarily  indistinct; 
but  in  general  terms,  when  the  law,  in  words  or  by  implica- 
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tion,  commits  to  any  officer  the  duty  of  looking  into  the 
facts  and  acting  upon  them,  not  in  a  way  which  it  specific- 
ally directs,  but  after  a  direction  in  its  nature  judicial,  the 
function  i^  termed  quasi-judicial.  The  same  reasons  of 
private  interest  and  public  policy  which  operate  to  render  the 
judicial  officer  exempt  from  civil  liability  for  his  judicial  acts 
within  his  jurisdiction  apply  equally  as  well  to  the  quasi- 
judicial  officer.  He  cannot  be  called  upon  to  respond  in 
damages  for  the  honest  exercise  of  his  judgment  within  his 
jurisdiction,  however  erroneous  or  misguided  that  judg- 
ment may  be."  In  Pike  v.  Megoun,  44  Mo.  491,  496,  the 
court  said,  ^^to  render  a  judge  acting  in  a  ministerial  capac- 
ity, or  a  ministerial  officer  acting  in  a  capacity  in  its  nature 
judicial,  liable,  it  must  be  shown  that  his  decisions  were 
not  merely  erroneous,  but  that  he  acted  from  a  spirit  of 
willfulness,  corruption,  and  malice;  in  other  words,  that 
his  action  was  knowingly  wrongful,  and  not  according  to 
his  honest  convictions  in  respect  of  his  duty."  In  Skeffing- 
ton  V.  Eylward,  97  Minn.  244,  the  chairman  of  a  board  of 
town  supervisors  was  held  liable  in  an  action  of  malicious 
prosecution.  The  court,  in  its  opinion  (p.  248),  said,  "It  is 
further  urged  on  behalf  of  the  defendant  that,  because  it 
was  his  official  duty  to  prosecute  all  persons  violating  the 
provisions  of  the  statute  relating  to  the  obstruction  of 
public  highways,  he  is  not  liable  for  a  mistake  of  judgment, 
even  if  another  has  suffered  by  the  mistake.  If  he  acted 
upon  probable  cause,  this  would  be  true;  otherwise  not. 
The  fact  that  he  acted  in  his  official  capacity  in  making 
the  complaint  was,  as  the  jury  were  instructed,  a  matter  to 
be  considered  by  them  in  determining  the  question  of 
probable  cause."  The  case  of  Gasper  v.  Nahale,  14  Haw. 
574,  was  an  action  for  damages  for  malicious  prosecution 
against  a  deputy  sheriff.  Deputy  sheriffs  are  authorized  by 
law  to  prosecute  criminal  cases  in  the  district  courts,  but 
there  was  no  intimation  in  that  case  that  they  may  not  be 
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liable  in  damages  for  a  malicious  prosecution.  It  was  there 
said,  ''If  an  officer  acts  honestly  and  with  ordinary  discre- 
tion in  commencing  prosecutions  against  persons  accused 
of  crime  public  policy  forbids  that  he  should  be  annoyed 
and  harassed  by  suits  for  malicious  prosecutions  even  in 
cases  where  the  district  magistrate  may  dismiss  the 
charges."  There  is  nothing  in  that  statement  inconsistent 
with  the  view  that  public  prosecutors  may  render  them- 
selves liable  by  acting  with  malice  and  without  probable 
cause. 

A  public  prosecuting  officer,  in  determining  whether  cer- 
tain purported  facts  which  have  been  brought  to  his  atten- 
tion justify  the  accusation  and  prosecution  of  a  person 
believed  to  have  committed  an  offense,  acts  in  a  quasi- judi- 
cial capacity,  and  he  is  not  to  be  held  liable  in  damages  for 
an  honest  mistake  or  error  of  judgment  in  instituting  a 
criminal  proceeding  against  such  person.  But  if  he  prose- 
cutes without  probable  cause  and  with  malice  he  certainly 
is  in  no  better  position  than  the  judge  of  a  court — superior 
or  inferior — ^who  proceeds  maliciously  and  without  •  any 
jurisdiction,  or  the  head  of  an  executive  department  who 
acts  maliciously  and  without  color  of  authority.  Public 
prosecuting  officers  are  entitled  to  protection  against 
claims  growing  out  of  the  discharge  of  their  duties  done  in 
good  faith  though  with  erroneous  judgment,  but  private 
individuals  are  entitled  to  the  protection  of  the  law  against 
any  conduct  of  such  officers  which  is  at  once  reckless,  ma- 
licious and  damaging.  We  are  here  dealing  with  a  demur- 
rer to  a  complaint,  and  we  are  of  the  opinion  that  the  com- 
plaint states  a  case  to  which  the  defendant  must  answer. 

The  exceptions  are  overruled. 

L.  Andrews  and  W.  B.  Pittman  for  plaintiff. 

F,  W.  Milverton  (Thompson,  Milverton  &  Cathcart  on 
the  brief)  for  defendant. 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Judgments — default — reasons  for  opening — discretion. 

The  statute,  R.  L.  1915,  Sec.  2363,  authorizing  the  opening  of 
defaults,  should  be  liberally  applied  by  the  courts.  On  appeal  the 
question  is  whether  the  trial  court  abused  its  discretion.  Good 
and  sufficient  reasons  for  opening  a  default  will  not  be  shown 
to  exist  unless  it  be  made  to  appear  that  the  defendant  moved 
with  diligence  after  the  default  was  entered,  that  he  has  a  meri- 
torious defense,  and  that  he  has  a  reasonable  and  satisfactory 
excuse  for  not  having  answered.. 

Same — setting  aside  judgment  after  default. 

.Where  a  final  judgment  has  been  entered  in  a  case  after  an 
order  of  default  the  application  should  be  to  set  aside  the  judg- 
ment as  well  as  to  open  the  default. 

opinion  op  the  court  by  ROBERTSON,  C.  J 

This  is  an  action  of  assumpsit  in  which  the  plaintiff  ob- 
tained judgment  in  the  court  below  after  default  by  the 
defendant.  The  defendant  brings  an  exception  to  the  de- 
nial of  her  motion  to  reopen  the  order  of  default.  The 
situation  may  be  stated  as  follows:  On  December  20,  1915, 
summons  was  served  on  the  defendant;  on  January  9, 
1916,  the  time  for  answering  expired;  on  January  12,  plain- 
tiff's motion  for  an  order  of  default  was  filed,  and  an  order 
thereon  made  and  entered;  on  January  25,  the  case  was 
heard,  jury-waived,  upon  the  plaintiff's  proofs;  on  Jan- 
uary 38,  the  court  filed  its  decision  in  favor  of  the  plain- 
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tiff,  and  judgment  accordingly  was  entered;  thereafter,  on 
the  same  day,  the  defendant  filed  a  motion  to  set  aside  the 
default;  and  on  March  11,  the  motion  was  denied.  In  her 
affidavit  filed  in  support  of  the  motion  the  defendant  set 
up  by  way  of  defense  upon  the  merits  to  a  part  of  the  plain- 
tiff's claim  that  the  claim  included  usurious  interest.  By 
way  of  reason  or  excuse  for  not  having  answered  within  the 
time  limited  in  the  summons  the  defendant  deposed  that 
immediately  after  service  of  summons  upon  her  she  had  an 
interview  with  the  plaintiff  with  the  view  to  securing  a 
reduction  of  the  claim,  particularly  in  the  matter  of  inter- 
est; that  thereafter,  on  four  or  five  occasions,  she  had  fur- 
ther interviews  with  the  plaintiff  and  his  agent  with  a  view 
to  compromising  the  claim,  and,  on  January  25,  believed 
that  it  would  be  possible  to  obtain  a  compromise,  and 
therefore  did  not  consult  an  attorney;  that  at  an  inter- 
view on  the  morning  of  the  last  mentioned  date  the  plain- 
tiff consented  to  a  reduction  of  the  amount  of  interest 
which  the  defendant  agreed  to  take  under  consideration, 
but  that  on  the  afternoon  of  that  day  she  learned  that  the 
plaintiff  had  secured  judgment  against  her,  whereupon 
she  consulted  her  attorney;  that  she  is  a  Japanese  woman 
who  does  not  understand  the  English  language,  is  unaccus- 
tomed to  legal  proceedings,  and  did  not  know  that  it  was 
necessary  for  her  to  file  an  answer  while  negotiations  for  a 
compromise  were  in  progress;  and  that,  though  able  and 
willing  to  pay  the  plaintiff  whatever  is  legally  due  him,  she 
is  unable  to  pay  interest  at  the  rate  of  two  per  cent,  per 
month  which,  as  she  says,  the  plaintiff  claimed.  It  is  evi- 
dent that  the  defendant  fully  understood  that  the  plaintiff 
had  commenced  an  action  in  court  against  her,  and  that  in 
order  to  defend  the  case  it  was  incumbent  on  her  to  make 
answer.  The  most  that  can  be  made  of  the  affidavit,  aside 
from  the  fact  that  she  had  a  defense  to  a  part  of  the  plain- 
tiff's claim,  is  that  through  ignorance  on  the  part  of  the 
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defendant  she  supposed  that  pending  the  negotiations  which 
she  started  she  need  not  answer  in  court.  But  she  sought 
no  advice.  She  does  not  claim  that  the  plaintiff  intended  to 
deceive  or  defraud  her,  and  according  to  her  statement  she 
did  not  conclude  that  a  compromise  was  possible  until 
thirteen  days  after  the  order  of  default  had  been  entered. 
The  record  does  not  show,  but  counsel  agreed  at  the  argu- 
ment, that  the  plaintiff  asked  leave  to  rebut  the  statements 
made  in  the  defendant's  affidavit.  The  circuit  court  held, 
however,  that  the  showing  made  was  insufficient  without 
its  being  rebutted. 

The  circuit  court  was  authorized,  under  the  statute,  in 
its  discretion  and  for  ''good  and  sufficient  reasons"  to  open 
the  default.  R.  L.  1915,  Sec.  2363.  The  statute  is  broad 
and  should  be  liberally  applied  by  the  courts.  Bond  v. 
Hawaiian  Gazette  Co.,  22  Haw.  60,  64.  There  is  a  discre- 
tion in  the  court  to  whom  the  application  is  made  and 
though  this  court  will  reverse  an  order  eitlier  granting  or 
denying  a  motion  to  open  a  default  where  the  discretion 
has  been  abused  {Ayers  v.  Mahuka,  9  Haw.  377;  Bond  v. 
Hawaiian  Gazette  Co,,  supra),  the  question  on  appeal  is 
not  whether  this  court  would  have  taken  certain  action 
originally,  but  whether  there  was  an  abuse  of  discretion  on 
the  part  of  the  trial  court.  Tibbets  v.  Pali,  14  Haw.  517; 
Kapiolani  Estate  v.  Grinbaum,  id.  583 ;  Byrne  v.  Orpheum 
Company,  16  Haw.  786.  It  is  said  that  it  requires  a  stronger 
showing  to  justify  the  interference  of  an  appellate  court 
when  a  default  has  been  opened  than  when  an  opening  has 
been  denied.  When  the  defendant  in  a  law  action  fails  to 
answer  as  required  by  statute  or  rule  of  court  the  plaintiff 
is  entitled  to  demand  and  receive  an  order  declaring  the 
defendant  in  default.  R.  L.  1915,  Sec.  2361.  Good  and  suf- 
ficient reasons  for  opening  the  default  will  not  be  shown 
to  exist  unless  it  be  made  to  appear  that  the  defendant 
moved  with  diligence  after  the  default  was  entered  against 
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him,  that  he  has  a  meritorious  defense  to  the  whole  or  a 
part  of  the  plaintiff's  claim,  and  that  he  has  a  reasonable 
and  satisfactory  excuse  for  not  having  answered  within  the 
time  limited.  What  will  constitute  such  an  excuse  must 
naturally  depend  on  the  circumstances  of  each  case.  In  the 
case  at  bar  a  meritorious  defense  to  a  part  of  the  claim  was 
shown.  But  "it  is  not  enough  that"  the  defendant  "has  a 
meritorious  defense  to  the  action ;  he  must  give  a  sufficient 
reason  for  the  omission  to  plead  it  in  due  season."  23  Cyc. 
930.  See  Schultz  v.  Meiselbar,  144  111.  26;  Parks  v.  Coyne, 
156  Mo.  App.  379,  391 ;  American  Brewing  Co.  v.  Jergens, 
21  Ind.  App.  696,  598;  School  v.  Peirce,  163  N.  C.  424,  428; 
Cowton  V.  Anderson,  1  How.  Pr.  145 ;  Edwards  v.  JanesvUle, 
14  Wis.  27.  Ignorance  of  the  English  language  might  be 
regarded  as  a  partial  excuse,  but  here,  besides  mere  ignor- 
ance, there  was  clear  negligence.  The  defendant  knew  that 
she  was  required  to  make  answer  in  court  and  she  should 
have  inquu-ed,  if  not  of  a  lawyer,  of  some  one  else,  when 
her  answer  was  due.  It  would  be  a  dangerous  rule  to  lay 
down  that  a  supposition  that  it  was  not  necessary  to  file  an 
answer  so  long  as  negotiations  for  a  settlement  of  the  case 
were  pending  constitutes  a  good  excuse  for  not  answering. 
We  assume,  without  deciding,  that  the  defendant  moved 
with  diligence  to  have  the  default  opened,  but  hold  that, 
under  the  circumstances,  there  was  no  abuse  of  discretion 
on  the  part  of  the  court  below  in  denying  the  motion  be- 
cause of  the  defendant's  laches  in  not  answering. 

It  may  be  well  to  point  out  that  the  defendant's  motion, 
which  was  merely  to  set  aside  the  default,  was  defective. 
In  a  case  where,  as  here,  a  final  judgment  has  been  entered, 
the  application  should  be  to  open  the  default  and  set  aside 
the  judgment  since  the  mere  opening  of  the  default  with- 
out also  setting  aside  the  judgment  would  not  effect  the 
desired  purpose. 
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The  exception  is  overruled. 

C.  S.  Franklin  {Thompson,  Milverton  &  Cathcart  on 
the  brief)  for  plaintiff. 
/.  Lightjoot  for  defendant. 


LUDWIG  WEINZHEIMER  v,  DAVID  K.  KAHAULE- 
LIO  AND  ELLEN  K.  KAHAULELIO. 

No.  951. 
Motion  to  Dismiss. 

Submitted  June  30,  1916.  Decided  July  3,  1916. 

Robertson,  C.J.,  Watson  and  Quables,  JJ. 

Appeal  and  Error — "bill  of  exceptions — extension  of  time. 

While  an  order  extending  the  time  in  which  to  present  a  bill 
of  exceptions  indefinitely  would  be  void,  yet  an  order  made  with- 
in the  time  in  which  the  bill  of  exceptions  might  have  been  pre- 
sented, extending  the  time  for  presenting  the  bill  of*  exceptions 
twenty  days  after  typewriting  and  filing  transcript  of  the  evidence 
"by  the  official  court  stenographer  with  the  clerk  of  the  courts  is 
not  void  for  uncertainty;  reference  in  the  order  to  the  filing  of 
the  transcript  of  the  evidence  made  the  time  of  extension  certain, 
fixed  and  definite. 

OPINION  OF  THE  COURT  BY  QUARLES,  J. 

This  action  was  one  of  ejectment  tried  by  the  circuit 
court  of  the  second  circuit  sitting  without  a  jury.  The  de- 
cision and  judgment  were  filed  March  8,  1916,  in  favor  of 
the  plaintiff.  March  14,  1916,  the  defendants  applied  to 
the  circuit  judge  for  an  extension  of  time  to  present  their 
bill  of  exceptions  and  the  following  order  was  made:  "It 
is  ordered  that  the  defendants  be  granted  20  days  after 
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the  preparation  and  filing  with  the  clerk  of  this  court,  by 
the  official  stenographer  of  this  court,  of  the  transcript  of 
evidence  adduced  at  the  hearing  of  said  cause,  within  which 
to  prepare  and  present  to  this  court  their  bill  of  exceptions." 

The  official  stenographer  completed  the  transcript  of 
evidence  and  certified  it  as  of  the  10th  day  of  April  and  it 
was  filed  with  the  clerk  of  the  court  on  the  11th  day  of 
April.  April  25  defendants  presented  to  the  circuit  judge 
their  bill  of  exceptions  and  served  a  copy  of  the  same,  pur- 
suant to  Rule  33  of  the  rules  of  the  circuit  court  of  the 
second  circuit,  upon  counsel  for  plaintiff.  Under  said  rule 
counsel  for  the  plaintiff  had  five  days,  or  such  additional 
time  as  the  court  should  allow,  in  which  to  file  objections 
to  the  bill  of  exceptions.  No  objections  to  the  bill  of  excep- 
tions appear  to  have  been  filed  in  the  circuit  court,  and,  on 
the  2d  day  of  May,  1916,  the  circuit  judge  allowed  and 
certified  the  bill  of  exceptions.  The  plaintiff  has  filed  a 
motion  to  dismiss  the  bill  of  exceptions  for  the  reasons  ( 1 ) 
that  the  bill  of  exceptions  was  not  filed  within  the  time 
provided  by  law;  (2)  the  order  purporting  to  extend  the 
time  for  presenting  the  bill  of  exceptions  is  "vague,  indefi- 
nite, uncertain  and  void,  and  because  said  order  does  not 
specify  a  day  certain,  or  fix  a  definite  time  within  which 
the  bill  of  exceptions  of  the  said  defendants  might  be  filed 
in  the  circuit  court  of  the  second  judicial  circuit,  or  pre- 
sented to  the  judge  thereof  for  allowance." 

We  think  the  order  extending  the  time  is  sufficiently 
definite.  It  gave  defendants  twenty  days  after,  that  is, 
from  the  completion  and  filing  with  the  clerk  of  the  court 
of  the  transcript  of  the  evidence  by  the  official  stenogra- 
pher, in  which  to  prepare  and  present  their  bill  of  excep- 
tions. The  transcript  was  filed  April  11.  Certum  est  quod 
reddi  potest.  The  uncertainty,  if  any  existed,  as  to  the  time 
the  extension  granted  by  the  order  would  expire,  was  re- 
moved by  the  filing  of  the  transcript  with  the  clerk  by  the 
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stenographer.  An  order  extending  time  in  which  to  present 
a  bill  of  exceptions  indefinitely  would  clearly  be  void.  The 
order  complained  of  here  by  reference  to  the  filing  of  the 
stenographer's  transcript  with  the  clerk  obviated  the  objec- 
tion of  uncertainty  raised  by  the  plaintiff.  The  reference 
in  the  order  to  the  filing  of  the  stenographer's  transcript 
made  the  order  certain  and  definite  (Magoon  v.  Lord- 
Young  Eng.  Co,,  22  Haw.  327,  345).  An  order  extending 
time,  similar  to  the  one  in  question  here,  was  approved  in 
Harrison  v.  Miagoon,  16  Haw.  170-  It  has  been  the  prac- 
tice in  this  jurisdiction  for  the  circuit  courts  and  judges  to 
make  similar  orders  to  the  one  under  consideration.  We 
do  not  feel  authorized  to  disturb  this  practice  or  to  over- 
rule the  decision  on  this  point  in  Harrison  v.  Magoon, 
supra,  or  to  do  otherwise  than  recognize  the  rule  there  laid 
down  until  it  shall  have  been  changed  by  statute  or  court 
rule. 

The  motion  is  denied. 

Thompson,  Milverton  &  Cathcart  for  movant. 

E.  R.  Bevins  contra. 


MAE  B.  ZUMWALT  v.  J.  L.  W.  ZUMWALT. 

No.  911. 
Error  to  Circuit  Judge,  Fourth  Circuit. 
Hon.  C.  F.  Parsons,  Judge. 

Abgued  July  11,  1916.  Decided  July  18,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Divorce — residence — domici  I, 

In  statutes  relating  to  divorce  the  term  "residence"  is  used  In 
the  sense  of  and  as  the  equivalent  of  "domicll." 
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Samjb— -#eiMiro<c  domidl  of  wife. 

The  domicil  of  a  married  woman  is  that  of  her  hushand,  and 
she  may  not  acquire  a  separate  domicil  by  living  apart  from  her 
husband  where  it  is  not  shown  that  he  had  given  her  cause  for 
divorce  prior  to  the  separation. 

Same — statutory  requirement  as  to  residence-^jurisdiction. 

The  provisions  of  section  55  of  the  Organic  Act  and  section 
2927  of  the  Revised  Laws,  1915,  that  the  applicant  for  a  divorce 
shall  have  resided  in  this  Territory  for  two  years  next  preceding 
the  application,  are  mandatory  and  jurisdictional,  and  a  circuit 
judge  is  without  authority  to  grant  a  divorce  in  the  absence  of 
proof  of  domicil  for  the  necessary  length  of  time. 

OPINION  OP  THE  COURT  BY  ROBERTSON,  C.J. 

The  libellant,  now  defendant  in  error,  instituted  a  suit 
for  divorce  from  her  husband  in  the  fourth  judicial  circuit 
on  the  24th  day  of  August,  1915.  The  grounds  upon  which 
the  divorce  was  sought,  as  set  forth  in  the  libel,  were  the 
extreme  cruelty  of  the  husband  during  six  months  then  last 
past,  and  his  refusal  to  provide  suitable  maintenance  for 
his  wife  for  a  continuous  period  of  more  than  ninety  days, 
though  able  to  furnish  same.  The  circuit  judge  found  that 
the  allegations  as  to  the  extreme  cruelty  of  the  libellee  had 
been  proven  and  on  that  ground  granted  the  decree  prayed 
for. 

The  only  question  which  we  find  it  necessary  to  pass  on 
is  that  as  to  the  jurisdiction  of  the  circuit  judge  to  enter- 
tain the  suit  and  grant  the  decree.  The  point  made  by  the 
plaintiff  in  error  is  that  the  libellant  had  no  right  under  the 
law  to  institute  or  maintain  the  suit  since  she  had  not 
acquired  a  domicil  in  this  Territory  as  required  by  law. 
Section  55  of  the  Organic  Act  of  this  Territory  provides 
that  "No  divorce  shall  be  granted  by  the  legislature,  nor 
shall  any  divorce  be  granted  by  the  courts  of  the  Terri- 
tory unless  the  applicant  therefor  shall  have  resided  in  the 
Territory  for  two  years  next  preceding  the  application." 
Section  2927  of  the  Revised  Laws  provides  the  same  re- 
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quirement  as  to  residence.  It  was  shown  that  the  parties 
were  married  in  this  Territory  on  December  27,  1893;  that 
in  1902  the  family  moved  to  Colusa,  California,  where  the 
libellee  engaged  in  the  grocery  business  and  purchased  a 
home;  that  the  business  prospered  for  a  time  but  after- 
wards declined,  and  the  libellee  began  to  consider  returning 
to  Hawaii;  that  in  1912  the  parties  were  visited  by  the 
libellant's  mother,  on  whose  return  to  Hilo  in  that  year  she 
was  accompanied  by  two  of  the  parties'  children;  that 
shortly  after  that  one  of  the  children  wrote  to  the  libellant 
informing  her  that  the  grandmother  was  in  poor  health 
and  suggesting  that  she  should  come  to  Hilo;  that  the 
parties  agreed  that  the  libellant  should  go  to  Hilo  and 
stay  with  her  mother,  and  that  the  libellee  would  follow  as 
soon  as  he  could  sell  his  property  and  close  out  the  busi- 
ness; that  the  libellant  with  her  youngest  child  went  to 
Hilo  in  June  1913;  that  the  libellee  remained  at  Colusa 
with  one  child  until  in  September  1914,  when  he  finally 
sold  the  home  and  closed  out  the  business,  and  arrived  in 
Hilo  on  October  1,  1914,  and,  finding  employment,  has  con- 
tinued to  live  there.  There  was  some  conflict  in  the  testi- 
mony as  to  the  relations  between  the  parties  up  to  the 
time  the  libellant  left  Colusa,  but  it  is  not  contended  that 
any  ground  for  divorce  existed  or  that  she  went  to  Hilo 
otherwise  than  pursuant  to  the  mutual  arrangement  stated. 
On  behalf  of  the  defendant  in  error  it  is  contended  that 
upon  the  circumstances  related  the  libellant  had  had  a 
bona  fide  residence  in  the  Territory  from  the  time  of  her 
arrival  in  Hilo  and,  therefore,  for  upwards  of  two  years 
prior  to  the  commencement  of  the  suit,  so  that  the  require- 
ment of  the  law  was  satisfied ;  that  a  wife  may  have  a  dif- 
ferent domicil  from  that  of  her  husband;  and  that  the 
libellee  is  estopped,  by  reason  of  his  acquiescence  to  his 
wife's  going  to  Hilo,  from  claiming  that  she  had  not  ac- 
quired a  legal  residence  or  domicil  there. 
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A  distinction  is  drawn  between  a  residence  and  a  dom- 
icil.  In  Bouvier's  Law  Diet  (8th  ed.)  2920,  it  is  said,  "A 
residence  is  different  from  a  domicil,  although  it  is  a  mat- 
ter of  great  importance  in  determining  the  place  of  domicil. 
The  essential  distinction  between  residence  and  domicil  is 
that  the  first  involves  the  intent  to  leave  when  the  purpose 
for  which  one  has  taken  up  his  abode  ceases.  The  other 
has  no  such  intent;  the  abiding  is  ammo  manendi.  One 
may  seek  a  place  for  the  purposes  of  pleasure,  of  business  or 
of  health.  If  his  intent  be  to  remain,  it  becomes  his  dom- 
icil ;  if  his  intent  be  to  leave  as  soon  as  his  purpose  is  accom- 
plished, it  is  his  residence."  But  in  statutes  relating  to 
divorce  the  term  "residence"  is  used  in  the  sense  of  and  as 
the  equivalent  of  "domicil."  Downs  v.  Downs,  23  App. 
Cas.  (D.  C.)  381,  388;  Sneed  v.  Sneed,  14  Ariz.  17;  King 
V.  King,  74  N.  J.  E.  824;  Humphrey  v.  Humphrey,  115  Mo. 
App.  361,  363;  Harrison  v.  Harrison,  117  Md.  607,  612; 
Cohen  v.  Cohen,  84  Atl.  (Del.)  122;  Bechtel  v.  Bechtel, 
101  Minn.  511,  515;  Andrews  v.  Andrews,  176  Mass.  92; 
deMeli  v.  deMeli,  120  N.  Y.  485.  The  libelant's  domicil 
was  that  of  her  husband  (14  Cyc.  846)  and  his  domicil,  two 
years  prior  to  the  commencement  of  the  suit,  was  in  Cali- 
fornia where  he  had  maintamed  a  permanent  residence 
since  1902.  His  mere  intention  to  dispose  of  his  property 
there  and  return  to  this  Territory  did  not  terminate  that 
domicil.  "The  acquisition  of  the  new  domicil  must  have 
been  completely  perfected  and  hence  there  must  have  been 
a  concurrence  both  of  the  factum  of  removal  and  the  ani- 
mus  to  remain  in  the  new  locality  before  the  former  dom- 
icil can  be  considered  lost."  14  Cyc.  852.  It  is  true,  as  con- 
tended by  counsel  for  the  defendant  in  error,  that  for  pur- 
poses of  divorce  the  wife  may  acquire  a  domicil  of  her  own 
distinct  from  that  of  her  husband,  but,  as  the  authorities 
show,  that  is  where  he  has  given  her  cause  for  divorce  prior 
to  the  separation.     Barber  v.  Barber,  21  How.  582,  595; 
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Haddock  v.  Haddock,  201  U.  S.  562,  570;  WiUiamson  v. 
Osenton,  232  U.  S.  619;  Michael  v.  Michael,  79  S.  W. 
(Tex.)  74;  Kendrick  v.  Kendrick,  188  Mass.  550;  Sneed 
V.  Sneed,  supra.  We  fail  to  see  why  the  libellee  should  be 
held  to  be  estopped  from  claiming  that  the  libellant  had 
not  had  a  domicil  in  this  Territory  for  the  required  length 
of  time.  We  hold  that  under  the  circumstances  of  this  case 
the  libellant's  residence  in  this  jurisdiction  did  not  com- 
mence before  her  husband  arrived  at  Hilo,  and  that  her 
suit  was  prematurely  brought. 

This  court  has  held  that  the  statutory  provision  that 
causes  of  divorce  shall  be  triable  only  in  the  circuit  where 
the  parties  last  lived  together  as  man  and  wife,  or,  if  they 
have  not  so  last  lived  together  in  this  Territory,  in  the 
circuit  where  the  applicant  resides,  is  jurisdictional  and 
cannot  be  waived  by  the  parties.  Martello  v.  Martello,  19 
Haw.  243.  So  also  as  to  the  statutory  provision  that  jur- 
isdiction of  a  libel  for  divorce  shall  not  be  entertained  until 
at  least  thirty  days  after  service  of  summons  on  the  libellee. 
Markle  v.  Markle,  20  Haw.  633.  And  we  hold  that  the 
provisions  of  the  Organic  Act  and  the  statute  of  this  Ter- 
ritory as  to  the  residence  of  the  libellant  for  two  years  next 
preceding  the  commencement  of  a  suit  for  divorce  are  man- 
datory and  jurisdictional,  and  that  the  circuit  judge  was 
without  authority  to  grant  the  decree  in  the  absence  of 
proof  of  domicil  for  the  necessary  length  of  time.  See 
Bradfield  v.  Brad  field,  154  Mich.  115;  Prall  v.  Prall,  50 
So.  (Fla.)  867;  Lawrence  v.  Nelson,  113  la.  277;  Rumjring 
V.  Rumping,  36  Mont.  39 ;  Holton  v.  Holton,  64  Ore.  290. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the 
circuit  judge  with  direction  to  dismiss  the  libel. 

/.  W.  Russell  for  plaintiff  in  error. 

H.  L.  Ross  (W.  S.  Wise  and  E.  A.  Mott-Smith  with  him 
on  the  brief)  for  defendant  in  error. 
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MANUEL  F.  COSTA  v.  MARY  PINHERO  COSTA. 

No.  942. 

Appeal  from  Circuit  Judge,  Second  Circuit. 
Hon.  W.  S.  Edings,  Judge. 

ScBMiTTBD  July  8,  1916.  Dbcidbd  July  18,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

DivoRCK — failure  to  provide, 

A  wife  l8  not  entitled  to  a  divorce  on  the  ground  of  failure 
to  proTide  if  she  deaerts  her  husband  or  lives  apart  from  him 
without  reasonable  cause. 
Same — desertion — offer  to  return. 

In  order  to  bar  a  suit  for  divorce  on  the  ground  of  desertion 
an  ofTer  by  the  deserting  spouse  to  return  must  be  made  before 
the  period  of  desertion  is  complete  and  the  other  party  has  ac- 
quired a  right  to  a  divorce. 

OPINION  OP  THE  court  BY  WATSON,  J. 

On  the  29th  day  of  November,  1915,  Manuel  F.  Costa 
filed  his  libel  praying  for  an  absolute  divorce  from  his  wife, 
Mary  Pinhero  Costa,  on  the  ground  that  she  had  utterly 
and  wilfully  deserted  him  ever  since  the  18th  day  of  Feb- 
ruary, 1914.  Libelee  filed  an  answer  and  cross-libel.  In 
her  answer  she  denied  all  the  allegations  of  the  libellant's 
libel  with  the  exception  of  the  allegations  relative  to  the 
marriage  and  to  the  issue  of  said  marriage.  In  her  cross- 
libel  she  prayed  for  an  absolute  divorce  from  her  husband 
on  the  ground  of  his  failure  and  refusal  to  provide  her  with 
suitable  maintenance,  though  of  sufficient  ability  so  to  do, 
for  a  period  of  more  than  sixty  days  prior  to  the  filing  of 
the  libel.  She  also  prayed  that  the  care,  custody  and  con- 
trol of  the  three  children,  surviving  issue  of  said  marriage, 
be  awarded  to  her  and  that  her  husband  be  required  to 
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make  suitable  provision  for  the  support  of  said  children. 
Libellant's  libel  was  afterwards  amended  so  as  to  include 
a  prayer  for  the  custody  of  the  three  children.  An  answer 
was  also  filed  by  libellant  denying  the  material  allegations 
of  the  libelee's  cross-libel,  and  thereafter  the  libel  and  cross- 
libel  were  heard  together  in  open  court  upon  evidence  ad- 
duced by  each  of  the  parties.  The  parties  having  rested, 
the  cause  was  submitted  without  argument  and  thereafter 
the  court  rendered  a  decree  in  favor  of  libellant  dissolving 
the  bonds  of  matrimony  theretofore  existing  between  said 
Manuel  F.  Costa  and  Mary  Pinhero  Costa  on  the  ground 
of  the  desertion  of  the  libellee  for  a  period  of  more  than 
one  year,  and  awarding  to  libellee  the  custody  of  the  chil- 
dren. From  this  decree  libellee  has  appealed  to  this  court 
specifying  as  error  that  the  court  erred  in  finding  libellee 
guilty  of  wilful  and  utter  desertion  and  in  granting  a 
divorce  to  libellant  on  that  ground,  and  that  the  court 
erred  in  denying  the  libellee  a  divorce  from  the  libellant 
on  the  ground  of  non-support,  as  prayed  for  in  her  cross- 
libel. 

These  alleged  errors  will  be  considered  together,  as  it  is 
of  course  well  settled  that  a  wife  is  not  entitled  to  a  divorce 
on  the  ground  of  failure  to  provide  if  she  deserts  her  hus- 
band or  lives  apart  from  him  without  reasonable  cause. 
The  evidence  in  this  case  shows  that  the  parties  were  mar- 
ried in  1907  and  lived  together  continuously  thereafter 
until  February,  1914;  that  there  were  five  children  born 
to  them,  issue  of  their  said  marriage,  of  whom  three  were 
living  at  the  time  of  the  institution  of  the  divorce  proceed- 
ings; that  the  parties  last  lived  together  as  husband  and 
wife  at  Kahului,  Maui;  that  on  February  16,  1914,  the 
husband,  having  lost  his  job  at  Kahului,  sent  his  wife  and 
children,  together  with  the  household  furniture,  in  a  wagon 
from  Kahului  to  Makawao,  Maui.  Libellant  testified  that 
he  had  rented  a  house  at  Makawao  for  his  family  to  live 
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in,  and,  on  the  departure  of  libellee  from  Kahului,  told  her 
to  go  with  the  children  and  furniture  to  the  house  he  had 
so  rented;  that  upon  her  departure  he  gave  her  $80  with 
which  to  provide  herself  and  children  with  provisions  and 
other  necessaries  upon  their  arrival  at  their  new  home; 
that  there  was  a  store  a  short  distance  from  the  house  he 
had  rented.  Libellee,  on  the  other  hand,  testified  that 
her  husband  told  her  to  go  -to  the  home  of  her  parents  who 
lived  at  Makawao,  and  that  she  went  there  and  took  the 
children  and  household  furniture;  she  denied  that  her  hus- 
band gave  her  any  money  when  she  left  Kahului,  and  tes- 
tified that  she  was  absolutely  without  money.  In  support 
of  his  testimony  that  he  had  rented  a  house  at  Makawao 
libellant  introduced,  and  there  was  received  in  evidence,  a 
receipt  showing  that  libellant  had  rented  and  paid  rent  for 
a  house  from  February  18,  to  March  18,  1914.  Other  than 
this  there  was  no  evidence  to  corroborate  the  testimony  of 
either  party  as  to  where  libellant  expected  his  wife  and 
children  to  go  when  they  left  Kahului  for  Makawao.  There 
were  no  findings  of  fact  made  by  the  lower  court,  but  on 
this  point,  as  to  where  the  libellant  told  his  wife  to  go  and 
whether  or  not  he  supplied  her  with  money  at  that  time, 
the  evidence  is  conflicting  and  we  must  assume  that  the 
circuit  judge  believed  the  testimony  of  the  libellant  and 
disbelieved  the  testimony  of  the  libellee.  Be  that  as  it 
may,  it  appears  from  the  undisputed  evidence  that  within 
a  day  or  two  after  the  wife  left  Kahului  (the  libellant  tes- 
tified, on  the  day  following  her  departure),  libellant  went 
to  Makawao  and  found  his  wife  and  children,  with  the  fur- 
niture, at  the  home  of  the  wife's  parents.  He  testified  that 
he  then  asked  her  to  go  and  live  with  him  and  she  refused. 
In  this  he  is  corroborated  by  the  witness  David  Morton, 
deputy  sheriff  of  the  Makawao  district,  who  was  called  in 
when  some  dispute  arose  between  the  parties  as  to  the  hus- 
band's taking  the  furniture.   Morton  testified  that  he  urged 
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the  wife  to  go  back  to  Manuel  and  she  said  she  did  not  feel 
like  going  with  him  any  more ;  that  he  was  never  steady  in 
one  place;  that  this  was  the  only  reason  that  she  gave. 
Morton  further  testified  that  libellant  had  a  wagon  and 
that  he  took  the  furniture  away  with  him.  Libellant  testi- 
fied that  he  went  to  see  his  wife  the  next  morning  and 
again  asked  her  to  live  with  him  and  she  again  refused; 
that  she  would  not  live  with  him  in  the  house  he  had 
rented  or  anywhere;  that  she  said  she  would  go  nowhere 
from  her  father's  house ;  that  he  sold  the  furniture  the  day 
after  he  took  it  away,  and  after  staying  in  Makawao  for  a 
week  or  ten  days  he  went  to  Honolulu  where  he  had  since 
resided,  living  in  the  home  of  his  married  brother;  that 
his  brother  and  sister-in-law  had  no  children  of  their  own 
and  that  his  sister-in-law  was  willing  to  help  him  take  care 
of  the  children  in  case  their  custody  was  awarded  to  him; 
that  after  going  to  Honolulu  he  wrote  his  wife  several  let- 
ters asking  her  to  live  with  him  but  received  no  reply  to 
any  of  his  letters ;  that  he  sent  no  money  in  any  of  the  let- 
ters to  pay  the  passage  of  his  wife  and  children  from  Maui 
to  Honolulu.  There  was  testimony  from  several  other  wit- 
nesses, mutual  friends  of  the  parties,  who  were  trying  to 
get  the  wife  to  return  to  her  husband,  that  libellee  at  var- 
ious times  said  she  would  not  live  with  her  husband.  A.  R. 
Souza,  Jr.,  testified  that  in  July,  1915,  at  the  request  of 
the  husband,  he  saw  Mrs.  Costa  and  tried  to  get  her  to  go 
back  to  her  husband  but  she  said,  "If  I  ever  do  that  my 
father  would  not  accept  me  any  more  in  his  house;"  that 
he  saw  her  a  week  later  and  she  told  him  she  had  met  her 
husband  at  Mrs.  Abreu's  house  and  would  not  go  back  with 
him;  that  some  time  in  September,  1915,  libellee  told  him 
she  would  not  go  back  to  her  husband  because  if  she  did 
her  father  would  not  think  of  her  again.  A.  F.  Tavares  tes- 
tified to  the  same  effect,  that  shortly  after  the  separation 
he  went  to  the  house  of  libellant's  parents  to  see  her  and 
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asked  her  if  she  would  not  go  back  to  her  husband ;  that  she 
studied  for  a  long  time  and  finally  she  refused  and  went 
right  into  the  house  again.  We  think  the  evidence  war- 
ranted the  circuit  judge  in  holding  that  libellee  left  her 
husband  without  just  cause  and  against  his  will.  The  deser- 
tion was  therefore  wilful  and  the  only  question  is  whether 
it  was  justified  by  the  fact  that  at  the  time  libellee  went 
to  the  home  of  her  parents  she  was  pregnant.  This  fact 
was  testified  to  by  libellee  herself  and  also  her  father,  it 
appearing  that  some  three  months  after  going  to  her  par- 
ents' home  she  gave  birth  to  a  child,  which  died  a  few 
weeks  later.  It  appears  from  the  evidence  that  libellant 
did  not  write  his  wife  for  several  months  after  going  to 
Honolulu,  and  that  the  father  of  libellee,  who  is  fairly  well- 
to-do,  has  taken  care  of  libellee  and  the  children  since  they 
came  to  his  house  and  that  he  paid  all  the  expenses  inci- 
dent to  the  birth  of  the  child. 

We  gather  from  a  reading  of  the  entire  transcript  that 
the  relations  between  libellant  and  his  wife's  parents  are 
unfriendly  and  libellee's  preference  seems  to  be  to  remain 
with  her  parents  rather  than  live  with  her  husband,  of 
whom  she  complains  that  he  is  not  steady — that  he  does 
not  remain  long  in  one  place.  Libellee  never  gave  as  a 
reason  for  leaving  her  husband  the  fact  of  her  pregnancy, 
nor  does  it  appear  that  she  has  at  any  time,  by  letter  or 
otherwise,  requested  libellant  to  receive  her  back  or  con- 
tribute to  the  support  of  herself  and  children.  She  seems 
to  have  been  perfectly  satisfied  with  the  situation  in  which 
she  found  herself  after  deserting  her  husband  and  to  have 
preferred  to  remain  with  her  parents,  who,  it  appears,  are 
taking  care  of  her  and  the  children.  Libellee  at  the  trial, 
when  asked  if  she  was  willing  to  go  to  her  husband,  if  he 
then  had  a  home  for  her,  testified:  "I  was  willing."  "Q. 
Are  you  willing  to  go  to  him  now?  A.  Well,  he  said  he 
wanted  a  divorce.    The  Court:  You  answer  the  question. 
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A.  I  think  we  might  as  well  have  a  divorce  same  as  he 
likes/'  She  has  made  no  effort  to  effect  a  reconciliation,  and 
in  this  attitude  she  seems  to  have  the  support  of  her  par- 
ents. No  just  cause  having  been  made  to  appear  for  her 
leaving  her  husband  in  the  first  instance,  even  though  it  be 
true  that  in  .1915,  some  three  or  four  months  before  Christ- 
mas, as  testified  to  by  her  and  Mrs.  Abreu,  libellee  talked 
with  her  husband  and  offered  to  live  with  him  if  he  would 
provide  a  home  for  her  in  Honolulu,  we  are  of  the  opinion 
that  this  offer  to  return,  if  made,  after  her  previous  re- 
peated refusals  to  live  with  her  husband,  was  made  too  late, 
her  desertion  at  that  time  having  continued  for  more  than 
one  year  and  her  husband  having  acquired  a  right  to  a 
divorce.  9  Am.  &  Eng.  Ency.  Law  (2d  ed.)  775;  14  Cyc. 
620;  1  Bishop  M.  &  D.  (6th  ed.)  §810. 

While  we  may  think,  as  men,  that  the  libellant's  treat- 
ment of  libellee,  subsequent  to  her  leaving  him,  was  harsh 
and  unmanly,  in  that  he  did  not  go  to  see  her  or  write  her 
at  the  time  of  her  confinement,  and  while  it  unquestionably 
appears  that  his  conduct  towards  her  does  not  evince  such 
an  affection  for  her  as  a  husband  should  have  for  his  wife, 
we  are  of  the  opinion  that  libellee  left  her  husband  without 
just  cause  and  that  upon  her  remaining  away  from  him 
and  refusing  to  live  with  him  for  more  than  one  year  libel- 
lant  became  entitled  to  a  divorce  upon  the  ground  of  the 
wife's  desertion. 

The  decree  appealed  from  is  affirmed. 

C.  H.  McBride  for  libellant. 

E.  Vincent  for  libellee. 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Statutes — construction — noscitur  a  sodU, 

The  rule  noscitur  a  tociis  does  not  apply  in  the  oonstniction 
of  a  statute  where  specific  words  are  used  which  are  not  relatives 
of  the  same  genus.    There  neither  word  derives  color  from  asso- 
ciation with  the  others,  but  each  stands  as  the  representative  of 
a  distinct  class. 
Same — legislative   intent — conditions   and   circumstances   existing   at 
time  of  enactment. 
In  ascertaining  the  meaning  of  a  statute  which  requires  con- 
struction the  court  should  consider  the  language  used  in  con- 
nection with  the  conditions  and   circumstances  existing  at   the 
time  of  its  enactment. 
Same — contemporaneous  construction  by  executive  officers. 

A  uniform  practical  construction  given  to  a  statute  by  execu- 
tive officers  of  the  government  who  have  duties  under  the  act, 
though  not  controlling,  is,  in  case  of  doubt,  entitled  to  much 
weight,  especially  where  rights  of  parties  have  been  adjusted  in 
accordance  with  It. 
Words  and  Phrases — ^'actual  cost** 

The  term   "actual  cost"   means  money   actually  paid   out,   or 
"real   cost."     It  may   be   considered   as   synonymous   with   "ex- 
pense" and  as  excluding  all  profit 
Street  Railroads — Honolulu  Rapid  Transit  d  Land  Co. — powers  under 
franchise  act. 
The  Honolulu  Rapid  Transit  &  Land  Co.  has  power  under  sec- 
tions 17  and  87  of  the  franchise  act  (S.  L.  1898,  Act  69;   R.  L. 
1915,  Sees.  784,  804)  to  expend  so  much  of  its  income  as  it  may 
desire  in  making  extensions  in  and  to  its  line  of  road;   and  to 
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increase  its  capital  stock  to  an  amount  equal  to  the  actual  cost 
of  its  property,  including  income  expended  therein  (except  such 
as  might  otherwise  hie  payable  to  the  Territory  as  its  share  of 
excess  income  over  8^  in  any  one  year)  and  money  borrowed 
upon  bond  issues,  plus  25^  in  addition  to  such  cost 

OPINION  OP  THE   COURT   BY  ROBERTSON,   C.J. 

The  Territory,  in  a  suit  for  an  injunction  to  restrain  the 
Honolulu  Rapid  Transit  &  Land  Company  from  carrying 
out  an  alleged  plan  to  increase  its  capital  stock,  averred 
that  it  is  provided  by  the  charter  and  franchise  of  the  com- 
pany that  it  shall  not  be  lawful  to  increase  the  capital  stock 
of  the  company  in  excess  of  the  sum  of  $200,000  unless  the 
proposed  increase  shall,  when  taken  with  the  original  capi- 
tal stock  ($200,000)  represent  only  the  actual  cost  of  the 
property  of  the  railway  (company)  and  not  over  25%  of 
such  cost  in  addition  thereto ;  that  the  amount  of  its  capi- 
tal stock  now  outstanding  is  of  the  par  value  of  $1,207,500, 
and  that  it  exceeds  the  actual  cost  of  the  property  of  the 
railway  and  25%  of  such  cost  in  addition  thereto.  By  an 
amendment  to  the  bill,  however,  it  was  averred  that  neither 
the  actual  cost  nor  the  actual  value  of  the  property  exceeds 
the  sum  of  $966,000.  The  sum  of  $966,000  plus  25% 
amounts  to  $1,207,500,  the  present  outstanding  capital  of 
the  company.  The  bill  further  averred  that  the  company 
plans  and  intends  to  and  will,  unless  restrained,  further 
increase  its  capital  stock  to  the  sum  of  $1,600,000,  which 
would  far  exceed  the  actual  cost  of  its  property  and  25% 
of  said  cost  in  addition  thereto.  The  company,  in  its 
answer,  denied  that  the  amount  of  its  present  capital  stock 
exceeds  the  actual  cost  of  its  property  and  25%  in  addition 
thereto,  and  averred  that  the  actual  cost  of  its  property 
exceeds  the  sum  of  $2,171,841.51.  It  was  also  averred  in 
the  answer  that  though  neither  the  directors  nor  the  stock- 
holders of  the  company  have  taken  any  action  looking  to 
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the  increase  of  the  capital  stock,  the  company  has  a  just 
and  legal  right  to  increase  the  same  to  the  sum  of  $1,600,- 
000,  and  that  it  may  do  so  at  any  time  unless  restrained  by 
order  of  court.  Aside  from  the  point  whether  the  company 
planned  and  intended,  unless  restrained,  to  increase  its 
stock  to  $1,600,000  or  merely  claimed  the  right  to  do  so  at 
any  time,  the  only  issue  raised  by  the  pleadings  was  as 
to  the  amount  of  the  capital  stock  which  the  company  is 
authorized  to  issue  based  upon  actual  cost  of  its  property. 
At  the  hearing,  however,  the  complainant  conceded  that  of 
the  items  aggregating  the  sum  of  $2,171,976.11,  which  the 
company  submitted  as  capital  expenditures  representing 
the  original  cost  of  the  property,  items  to  the  amount  of 
$1,603,056.68  were  correctly  stated.  Nevertheless  a  great 
mass  of  testimony  was  o£fered  and  admitted  as  to  the 
actual  present  value  of  the  company's  property.  The  com- 
plainant advanced  the  contention  that  the  company  could 
issue  stock  only  upon  the  value  of  its  plant  after  deducting 
depreciation.  In  other  words,  that  the  alleged  proposed 
increase  of  stock  could  not  legally  be  made  unless  it  repre- 
sented actual  existing  value.  The  circuit  judge,  in  his 
decision,  after  referring  to  some  of  the  testimony  as  to  the 
value  of  the  property,  and  the  stipulation  of  the  complain- 
ant as  to  its  actual  cost,  but  without  making  any  express 
findings  as  to  the  actual  value  or  the  exact  cost  of  the 
property,  held  that  the  right  of  the  company  to  increase  its 
capital  stock  turned  upon  the  actual  cost  and  not  upon  its 
present  value;  that  by  its  franchise  and  charter  the  com- 
pany is  authorized  to  issue  stock  to  the  actual  cost  of  its 
property  and  25%  in  addition  thereto;  and  that  under  any 
view  that  may  be  taken  of  the  evidence  (as  to  either  cost 
or  value)  the  company  has  the  right  to  issue  stock  to  the 
amount  of  $1,600,000.  A  decree  dismissing  the  bill  was 
entered,  and  from  that  decree  the  Territory  has  appealed. 
We  have  found  some  difficulty  in  ascertaining  which,  if 
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any,  of  the  several  questions  discussed  in  the  appellant's 
brief  are  properly  before  this  court  for  consideration  and 
determination.  The  following  are  the  errors  specified  in 
the  brief  of  the  attorney  general  as  having  been  committed 
by  the  circuit  judge:  (1)  "In  holding  that  the  respondent 
may  lawfully  increase  its  capital  stock  to  the  actual  cost 
of  the  property  of  the  railway  and  twenty-five  per  cent,  of 
such  cost  in  addition  thereto."  The  complainant's  bill 
avers,  however,  as  above  stated,  that  the  company's  charter 
and  franchise  provides  that  it  shall  not  be  lawful  for  the 
company  to  increase  its  capital  stock  in  excess  of  $200,000 
unless  the  proposed  increase,  when  taken  with  that  sum, 
shall  represent  only  the  actual  cost  of  the  property  and  not 
over  25%  of  such  cost  in  addition  thereto.  And  the  bill  was 
evidently  drawn  upon  the  theory  and  understanding  that 
the  company  has  the  right  to  increase  its  stock  to  a  sum 
which  will  equal  the  actual  cost  of  its  property  plus  25% 
thereof.  Furthermore,  any  question  as  to  the  additional 
25%  over  and  above  actual  cost  would  seem  to  be  of  no 
practicality  since  the  complainant  has  admitted  that  the 
"original  cost,"  which  we  take  to  mean  "actual  cost,"  of 
the  property  was  $1,603,056.68,  the  only  right  claimed  by 
the  company  being  to  increase  its  capital  to  the  sum  of 
$1,600,000.  (2  and  3)  "In  holding  that  paid  up  capital 
stock  may  be  issued  pro  rata  to  stockholders  without  con- 
sideration of  the  amount  of  the  cost  of  the  property  of  the 
railway  paid  for  by  the  proceeds  from  the  sale  of  bonds" 
or  "paid  for  by  surplus  earnings  and  to  the  full  extent  of 
such  earnings."  A  careful  reading  of  the  decision  of  the 
circuit  judge  fails  to  show  that  he  so  held.  (4  and  5)  "In 
holding  that  the  actual  cash  value  of  the  property  of  the 
railway  at  the  time  the  above  entitled  cause  was  commenced 
against  which  capital  stock  might  be  issued  was  $2,139,710" 
and  that  "the  cost  .of  the  property  of  the  railway  against 
which  capital  stock  might  be  issued  was  $2,171,976.11." 
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The  circuit  judge  made  no  such  findings.  As  above  stated, 
he  made  no  specific  finding  as  to  either  the  actual  value  of 
the  property  or  its  exact  cost,  but  only  a  general  finding 
that  upon  the  basis  of  either  value  or  cost  as  shown  by  the 
evidence  an  increase  of  the  capital  stock  to  $1,600,000  would 
be  authorized.  The  remaining  specifications  of  error  (6  and 
7)  are  general  ones  as  to  refusing  to  grant  the  injunction 
and  in  dismissing  the  bill.  Were  this  a  writ  of  error  the 
last  two  specifications  would  be  too  general  as  assignments 
of  error  to  require  consideration.  But  as  this  is  a  general 
appeal  intended  to  bring  the  case  up  for  review  upon  the 
whole  record  (R.  L.  1915,  Sec.  2509)  we  feel  disposed  to 
consider  some  of  the  questions  which  have  been  argued 
notwithstanding  the  failure  of  the  appellant's  brief  to  spec- 
ify them  as  errors  under  Rule  3  of  this  court.  The  material 
facts  are  not  disputed,  the  questions  raised  being  questions 
of  law.  The  views  of  counsel  for  the  complainant  seem  to 
have  developed  considerably  since  the  bill  was  filed. 

The  Honolulu  Rapid  Transit  &  Land  Company  was  in- 
corporated under  a  charter  which  authorized  it  to  construct 
a  street  railway  in  such  streets,  roads  and  places  in  Hono- 
lulu as  are  designated  in  Act  69  of  the  Session  Laws  of  1898, 
of  the  Republic  of  Hawaii  (R.  L.  1915,  Chap.  54)  and  to 
operate  the  same  under  and  in  accordance  with  the  au- 
thority of  said  act.  The  capital  stock  of  the  company  was 
designated  to  be  $200,000  with  the  right  to  increase  the 
same  from  time  to  time  upon  notice  to  the  minister  of 
interior  (superintendent  of  public  works)  by  the  issue  of 
new  shares  not  to  exceed  in  all  $2,000,000,  provided  that 
whenever  such  increase  is  made  for  the  purpose  of  con- 
structing new  lines  or  branches  of  its  railway,  and  of  equip- 
ping the  same,  or  for  covering  extensions  already  made, 
the  notice  of  the  increase  shall  be  accompanied  by  a  sworn 
certificate  of  the  company  showing  the  estimated  or  actual 
cost  of  such  proposed  extension  or  of  such  extension  already 
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made,  and  that  not  more  than  25%  of  such  cost  has  been 
added.  Section  17  of  the  franchise  act  (R.  L.  1915,  Sec. 
784)  provides  as  follows: 

"The  following  charges  shall  be  lawful  upon  the  income 
of  said  railway: 

"1.  The  expense  of  operating,  repairs,  renewals,  exten- 
sions, interest,  and  every  other  cost  and  charge  properly  or 
necessarily  connected  with  the  maintenance  and  operation 
of  said  railway ; 

"2.  Dividends  may  be  paid  to  the  stockholders  not  to 
exceed  eight  per  cent,  on  the  par  value  of  the  stock  issued ; 

"3.  A  sinking  fund  may  be  created  for  the  redemption 
of  any  bond  which  may  be  issued  or  other  record  debt  and 
the  capital  upon  the  expiration  of  the  franchise;  provided, 
however,  that  the  amount  placed  to  the  credit  of  such  sink- 
ing fund  annually  shall  not  exceed  in  amount  such  a  sum, 
with  interest  computed  at  five  per  cent,  per  annum,  com- 
pounded, as  will,  principal  and  interest  combined,  at  ma- 
turity, equal  the  par  value  of  the  bonds,  record  and  capital 

debt  aforesaid ; 

"4.  The  excess  of  income  shall  be  divided  equally  be- 
tween the  Territory  of  Hawaii  and  the  stockholders  of  said 
corporation ; 

"5.  A  quarterly  account  or  trial  balance  of  the  corpora- 
tion shall  be  rendered  by  the  corporation  to  the  superin- 
tendent of  public  works  from  the  beginning  of  the  actual 
construction  of  the  railway.'' 

It  is  now  contended  by  the  complainant  that  notwith- 
standing its  admission  at  the  hearing  that  the  actual  cost 
of  the  property  of  the  company  was  $1,603,056.68,  that 
was  not  the  actual  cost  to  the  company,  and  that  the  actual 
cost  mentioned  in  section  37  of  the  franchise  act  (R.  L. 
1915,  Sec.  804),  which  will  be  dealt  with  presently,  means 
actual  cost  to  the  company.  It  is  argued  that  the  "exten- 
sions," for  the  expense  of  which  the  income  of  the  railway 
may  be  used  under  paragraph  1  of  section  17,  under  the 
rule  of  construction  noscitur  a  sociis,  must  be  held  to  be 
limited  to  such  extensions  of  the  lines  of  the  railway  as  are 
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proper  or  necessary  to  the  maintenance  and  operation  of 
the  railway,  whereas  it  has  not  been  shown  as  to  certain 
of  the  extensions  made  by  the  company  that  they  were  so 
proper  and  necessary.     Assuming  the  fact  to  be  as  con- 
tended, we  cannot  sustain  the  argument.    The  language  of 
the  paragraph  referred  to  is  "every  other  cost  and  charge 
properly  or  necessarily  connected  with  the  maintenance 
and  operation  of  said  railway/'  and  the  contention  made 
does  not  go  as  far  as  to  assert  that  the  extensions  in  ques- 
tion are  not  properly  or  necessarily  connected  with  the 
maintenance  and  operation  of  the  road.    The  view  taken 
by  counsel  is  that  the  general  words  of  the  paragraph  qual- 
ify the  preceding  specific  words.    An  equally  tenable  view 
would  be  that  the  scope  of  the  general  words  is  enlarged 
by  the  specific  words.  See  People  v.  Bridges,  142  111.  30,  37. 
In  the  case  of  Moir  v.  Knell,  17  Haw.  135,  139,  this  court 
quoted  Broom's  Legal  Maxims,  591  (*455)  as  follows:    "In 
the  construction  of  statutes,  likewise,  the  rule  noscitur  a 
sociia  is  very  frequently  applied,  the  meaning  of  a  word, 
and,  consequently,  the  intention  of  the  legislature,  being 
ascertained  by  reference  to  the  context,  and  by  considering 
whether  the  word  in  question  and  the  surrounding  words 
are,  in  fact,  ejusdem  generis,  and  referable  to  the  same  sub- 
ject-matter."   Under  the  ejusdem  generis  rule  the  specific 
words  qualify  the  general  phrase.     Territory  v.  Hamakua 
Mill  Co-,  ante  p.  1.     But  the  words  "operating,  repairs, 
renewals,  extensions,  interest,"  are  not  in  fact  ejusdem  gen- 
eris— are  not  of  one  genus,  and  it  is  held  that  where  the 
specific  words  used  in  the  statute  are  not  related  neither 
derives  color  from  association  with  the  others,  but  each 
stands  as  the  representative  of  a  distinct  class,  and  neither 
the  ejusdem  generis  rule  nor  that  of  noscitur  a  sociis  applies. 
State  V.  Eckhardt,  232  Mo.  49,  53 ;  McReynolds  v.  People, 
230  111.  623,  633 ;  Sheely  v.  People,  54  Colo.  136.   We  hold 
that  the  company  acted  within  its  rights  under  the  stat- 
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ute  in  using  its  income  in  the  making  of  the  extensions  in 
and  to  its  line  of  road. 

The  remaining  points  urged  on  behalf  of  the  complain- 
ant, and  which  we  will  discuss,  involve  the  meaning  and 
effect  of  section  37  (R.  L.  1915,  Sec.  804)  of  the  franchise 
act.    It  reads  as  follows: 

^'It  diall  not  be  lawful  to  increase  the  capital  stock  of 
said  corporation  at  any  time  in  excess  of  said  two  hundred 
thousand  dollars,  unless  the  proposed  increase  shall,  when 
taken  with  the  said  original  capital  stock,  represent  only 
the  actual  cost  of  the  property  of  the  railway,  and  not  over 
twenty-five  per  cent,  of  such  cost  in  addition  thereto; 
such  cost  may  include  all  expense,  of  laying  tracks  and 
equipping  the  road  for  public  use,  and  may  also  include  all 
subsequent  extensions,  but  no  such  increase  shall  be  au- 
thorized for  extensions  until  they  shall  be  determined  upon 
and  authorized  by  a  vote  of  the  corporation." 

The  attorney  general,  in  his  brief,  says,  "Under  no  rule 
of  statutory  construction  can  this  provision  be  construed 
as  meaning  that  the  company  may  issue  stock  that  has  not 
been  paid  for.  We  contend  that  this  limitation  does  not 
give  the  company  the  right  to  issue  stock  to  its  shareholders 
without  consideration."  The  phraseology  of  the  section  in 
question  that  the  capital  stock  of  the  company  shall  not 
be  increased  "unless  the  proposed  increase  shall,  when  taken 
with  the  said  original  capital  stock,  represent  only  the  actual 
cost  of  the  property  of  the  railway,  and  not  over  twenty- 
five  per  cent,  of  such  cost  in  addition  thereto"  implies  that 
such  25%  additional  shall  not  represent  value.  It  was  evi- 
dently intended  to  allow  a  bonus  which,  taken  in  connec- 
tion with  the  provisions  of  section  17,  would  amount  to  an 
allowance  of  ten  per  cent,  of  dividends  upon  stock  which 
has  been  issued  upon  capital  cost  before  the  government 
would  be  entitled  to  share  in  an  excess  of  profits.  The  rea- 
son for  this  provision  and  the  liberal  provisions  of  section 
17  is  to  be  found  in  the  conditions  which  existed  when  the 
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franchise  jict  was  passed  and  the  circumstances  under 
which  it  was  enacted.  The  intention  of  the  legislature  is  to 
be  ascertained  from  the  words  used  in  the  statute  ''inter- 
preting such  words  according  to  their  ordinary  meanmg  as 
well  as  in  the  light  of  all  the  circumstances  that  may  fairly 
be  regarded  as  having  been  within  the  knowledge  of  the 
l^islative  branch  of  the  government  at  the  time  it  acted 
on  the  subject."  Dewey  v.  United  States,  178  U.  S.  510, 
520.  "The  court  may  with  propriety,  where  the  language 
of  the  statute  appears  to  be  ambiguous  or  the  meaning 
doubtful,  put  itself  so  far  as  possible  in  the  light  that  the 
lawmakers  enjo}red,  and  view  the  situation  as  it  appeared 
to  them,  and  thereby  ascertain  and  discover  the  purpose 
and  intendment  of  the  enactment  from  the  language  em- 
ployed, in  connection  with  the  attending  conditions  and 
circumstances,  including  the  history  of  the  times."  North- 
ern Com.  Co.  V.  United  States,  217  Fed.  33,  36.  At  the 
time  of  the  passage  of  this  franchise  act  the  principal  streets 
of  Honolulu  were  occupied  by  a  street  railway  operated  by 
a  foreign  corporation,  the  Hawaiian  Tramways  Company, 
under  a  franchise  granted  by  chapter  34  of  the  Session  Laws 
of  1884,  as  subsequently  reenacted  and  amended.  The  ser- 
vice given  by  that  company  was  notoriously  ineflScient  and 
inadequate  and  unsatisfactory  to  the  public.  The  rates 
of  fare  charged  by  it  were  high.  There  was  a  demand  for  a 
better  and  cheaper  service  but  the  company  failed  to  re- 
spond to  public  opinion.  Its  cars  were  drawn  by  horses  and 
mules,  and  ran  upon  an  undependable  schedule.  The  com- 
pany claimed  that  it  had  an  exclusive  franchise,  and 
whether  or  not  it  possessed  such  in  law  it  did  have  such  in 
fact  as  to  such  streets  as  were  not  wide  enough  to  accom- 
modate two  lines  of  railway.  The  legislature  must  have 
foreseen  that  an  opposition  company,  if  organized,  would 
soon  face  expensive  and  protracted  litigation,  and  that 
such  a  company,  in  order  to  instal  a  feasible  and  adequate 
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system,  would  be  compelled  sooner  or  later  to  buy  out  the 
existing  concern,  perhaps  at  its  own  terms.  Whether  an 
electric  road  limited  to  a  reasonable  rate  of  fare  could  be 
profitably  operated  was  one  important  question,  and  an- 
other, depending  on  that,  was  whether  capital  could  be 
induced  to  venture  into  the  enterprise.  Here,  then,  in  brief, 
are  some  of  the  circumstances  under  which  the  legislature 
enacted  this  act,  and  which  go  to  explain  why  the  seemingly 
very  favorable  terms  were  granted.  It  was  doubtless  the 
purpose  of  the  legislature  to,  if  possible,  rid  Honolulu  of  an 
unsatisfactory  and  undesirable  railway  system  and  open 
the  way  for  an  efficient  modem  car  service.  We  hold  that 
the  theory  upon  which  the  bill  of  complaint  in  this  case 
evidently  was  drawn  was  the  correct  one,  and  that  the  com- 
pany was  entitled,  upon  increasing  its  capital  stock,  to  issue 
to  its  shareholders,  in  addition  to  shares  of  a  par  value 
equal  to  the  amount  of  the  actual  cost  of  its  property, 
shares  not  exceeding  the  face  value  of  25%  of  such  cost,  by 
way  of  a  bonus  to  encourage  the  investment  of  capital  in 
the  venture.  There  is  no  question  here  as  to  the  rights  of 
creditors. 

Next,  it  is  contended  that  the  words  ^^actual  cost"  used 
in  section  37  of  the  franchise  act  mean  actual  cost  to  the 
company  or  its  stockholders,  and  should  be  held  not  to  in- 
clude cost  of  property  paid  for  out  of  moneys  borrowed  up- 
on bond  issues  or  the  investment  upon  capital  account  of 
any  surplus  income  in  excess  of  eight  per  cent,  in  any  one 
year  which  might  have  been  payable  to  the  Territory  under 
the  provisions  of  section  17.  And  it  is  argued  that  even 
though  it  should  be  held  that  all  the  net  income  of  the  com- 
pany may  be  put  into  extensions,  still  so  much  of  such 
income  as  would  otherwise  have  been  payable  to  the  Terri- 
tory if  not  so  invested  ought  not  to  be  allowed  to  be  capi- 
talized since  to  that  extent  the  expense  of  extensions  can- 
not be  said  to  have  been  at  the  cost  of  the  company  or  its 
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stockholders.  On  behalf  of  the  company  it  is  urged  that 
the  statute  authorizes  a  capitalization  based  upon  the  actual 
cost  of  the  company's  property  wholly  irrespective  of  the 
source  from  whence  the  money  to  defray  the  expense  may 
have  been  derived.  The  complainant  invokes  the  well  estab- 
lished rule  that  grants  of  public  franchises  are  always 
construed  strictly  in  favor  of  the  public  and  against  the 
grantee.  10  Cyc.  1088.  The  company  invokes  the  rule  as 
to  contemporaneous  practical  construction,  saying,  in  its 
brief,  "The  uniform  construction  of  every  department  of 
the  government  charged  with  passing  upon  the  matter  has 
been  that  stock  can  be  issued  for  the  actual  cost  of  the  road ; 
that  is  to  say,  all  expenditures,  from  whatever  source  de- 
rived, plus  twenty-five  per  cent."  The  evidence  sustains 
this  contention  so  far  as  the  executive  branch  of  the  gov- 
ernment is  concerned.  It  was  clearly  the  duty  of  the  exec- 
utive officers  to  have  objected  to,  protested  against  and 
refused  to  acquiesce  in  the  acts  done  by  the  company  if 
they  had  deemed  them  illegal.  We  cannot  presume  that 
they  were  derelict  in  duty  in  the  premises.  But  we  are 
unable  to  find  that  there  has  been  a  legislative  construc- 
tion of  the  disputed  questions.  The  evidence  shows  that 
statements  have  regularly  been  rendered  by  the  company 
to  the  superintendent  of  public  works  as  required  by  para- 
graph 5  of  section  17  of  the  act;  that  the  required  notices 
have  been  duly  given  to  the  treasurer  of  the  Territory  when 
the  capital  stock  has  been  increased ;  that  no  protest  or  ob- 
jection has  been  made  by  either  officer  to  the  course  pur- 
sued by  the  company  or  its  assumption  that  it  had  the  legal 
right  to  pursue  the  course  taken;  that  from  time  to  time 
the  affairs  of  the  company  have  been  examined  into  and 
scrutinized  by  legislative  committees;  that  both  the  execu- 
tive and  legislative  branches  of  the  government  have 
kept  posted  from  the  start  as  to  the  manner  in  which  the 
company's  business  has  been  conducted  and  as  to  the 


398  JULY,  1916. 

Opinion  of  the  Court 

method  pursued  by  it  in  regard  to  the  issuance  of  stock. 
And  though  the  manner  in  which  the  company  handled  the 
transaction  whereby  it  bought  out  the  Hawaiian  Tramways 
Company  was  criticized,  the  right  of  the  company  to  capi- 
talize the  cost  of  other  property  paid  for  with  money  ob- 
tained by  the  sale  of  bonds,  or  its  right  to  capitalize  income 
expended  on  extensions,  or  its  right  to  issue  stock  up  to 
25%  above  the  cost  of  property  under  section  37,  seems  not 
to  have  been  questioned.  Upon  the  theory  that  the  Territory 
was  not  likely  ever  to  share  in  the  surplus  income  of  the 
company  under  paragraph  4  of  section  17  of  the  franchise 
act  a  statute  was  passed  at  the  session  of  1905  (S.  L.  1905, 
Act  88;  R.  L.  1915,  Section  1241)  with  a  view  evidently  to 
obtain  more  from  the  company  in  the  way  of  taxes  upon 
its  property.  See  Rapid  Transit  Co.  v.  Assessor,  18  Haw. 
15.  Stress  is  laid  by  counsel  for  the  company  upon  the  fact 
that  the  legislature  at  its  1913  session  passed  an  act  (S.  L. 
1913,  Act  136)  amendatory  of  the  act  of  1898  which  author- 
ized the  company  to  increase  its  capital  stock  as  of  Janu- 
ary 1,  1913,  to  $1,600,000,  and  at  the  same  time  recognized 
the  outstanding  bond  issue  of  $599,000.  That  act,  by  its 
terms,  required  the  approval  of  the  Congress  of  the  United 
States  within  two  years,  but  the  approval  was  not  given. 
That  act,  as  we  understand  it,  represented  a  compromise 
between  the  views  of  the  territorial  executive  and  those  of 
the  company  as  to  the  terms  upon  which  an  extension  of 
the  term  of  the  company's  franchise  could  properly  be 
granted,  and  the  fixing  of  the  amount  of  the  capital  stock 
at  the  sum  of  $1,600,000  was  a  result  of  such  compromise. 
Some  significance  may  properly  be  attached,  however,  to 
the  fact  that  the  word  "extensions"  was  proposed  to  be 
eliminated  from  paragraph  1  of  section  17  of  the  existing 
act,  and  the  matter  of  extensions  made  the  subject  of  a 
separate  paragraph.  It  is  also  interesting  to  note,  in  con- 
nection with  the  present  dispute  in  regard  to  the  company's 
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capitalization,  the  phraseology  proposed  by  way  of  amend- 
ment to  section  37,  as  follows:  "No  stock  in  excess  of  said 
amount  shall  be  issued  by  said  corporation  in  consequence 
of  or  to  represent  any  increase  in  the  value  of  its  property 
or  any  earnings,  donations,  proceeds  of  bonds  or  other  in- 
come expended  or  invested  in  extensions  or  improvements 
of  or  additions  to  its  property  or  upon  any  consideration 
except  the  direct  payment  of  at  least  par  value  thereof  to 
said  corporation  in  cash  and  with  the  approval  of  the  com- 
mission" etc.  But  all  this  falls  short,  we  think,  of  an  actual 
construction  by  the  legislature  of  the  original  franchise  act 
in  accordance  with  the  claims  of  the  company.  The  prac- 
tical construction  accorded  by  the  executive  officers  having 
authority  with  respect  to  the  company's  affairs  is  entitled  to 
weight.  36  Cyc.  1140;  Macfarlane  v.  Collector,  11  Haw. 
166.  "The  regulation  of  a  department  of  the  government  is 
not  of  course  to  control  the  construction  of  an  act  of  Con- 
gress when  its  meaning  is  plain.  But  when  there  has  been 
a  long  acquiescence  in  a  regulation,  and  by  it  rights  of 
parties  for  many  years  have  been  determined  and  adjusted, 
it  is  not  to  be  disregarded  without  the  most  cogent  and 
persuasive  reasons."  Robertson  v.  Downing,  127  U.  S.  607, 
613.  See  also  Fairbank  v.  United  States,  181  U.  S.  283,  308. 
In  the  case  of  Copper  Queen  Mining  Co.  v.  Arizona  Board, 
206  U.  S.  474,  479,  the  court  said  that  "when  for  a  consid- 
erable time  a  statute  notoriously  has  received  a  construc- 
tion in  practise  from  those  whose  duty  it  is  to  carry  it 
out,  and  afterwards  is  reenacted  in  the  same  words,  it  may 
be  presumed  that  the  construction  is  satisfactory  to  the 
legislature,  unless  plainly  erroneous,  since  otherwise  natur- 
ally the  words  would  have  been  changed.  ♦  ♦  ♦  Even  apart 
from  the  reenactment  a  certain  weight  attaches  to  this  fact." 
The  doubt  as  to  the  meaning  of  the  provisions  of  section 
37  of  the  franchise  act  arises  primarily  out  of  the  fact  that 
under  section  17  the  Territory  is  entitled  to  share  in  the 
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excess  income  over  8%,  and  counsel  for  the  appellant  point 
out  with  much  force  that  if  the  contentions  of  the  company 
should  be  upheld  there  would  be  no  probability  of  the 
Territory  ever  obtaining  any  such  revenue.  The  reply  of 
the  company  is  to  the  eflfect  that  the  legislature  never  ex- 
pected that  the  government  would  ever  receive  any  direct 
revenue  out  of  the  enterprise,  and  that  the  only  object  in 
incorporating  the  provision  of  paragraph  4  of  section  17  was 
to  encourage  the  extension  of  the  system  and  insure,  if 
possible,  the  maintenance  of  a  good  service.  The  question 
turns  largely  upon  the  meaning  of  the  term  "actual  cost" 
as  used  in  section  37.  Webster's  Dictionary  defines  the 
word  "cost"  as  "The  amount  or  equivalent  paid  or  given  or 
charged  or  engaged  to  be  paid  or  given  for  anything  bought 
or  taken  in  barter  or  service  rendered."  See  McCoy  v.  Hast- 
ings, 92  la.  585.  "  'Cost'  may  be  considered  as  synonymous 
with  'expense.'  "  Hygienic  Chemical  Co.  v.  Provident  Chem- 
ical Co.,  176  Fed.  525,  528.  Under  this  definition  borrowed 
money  expended  on  property  would  be  included  in  com- 
puting the  cost  of  the  property.  "Actual  cost"  means 
money  actually  paid  out.  Lexington  etc.  R.  Co.  v.  Fitch- 
burg  R.  Co.,  9  Gray  226,  230.  Or  "real  cost."  Newton,  Pe- 
titioner, 172  Mass.  5,  10.  And  excludes  all  profit.  Raialer 
Heating  Co.  v.  Dowd,  102  N.  Y.  S.  504.  In  the  case  of  In 
re  Old  Colony  Railroad,  185  Mass.  160,  a  statute  relating 
to  the  abolition  of  certain  grade  crossings  provided  that 
the  State  should  "repay  to  said  railroad  company  forty- 
five  per  cent,  of  the  cost  incurred  by  said  company  in  car- 
rying out  said  alterations  and  improvements."  The  com- 
pany claimed  the  right  to  include  interest  on  borrowed 
money.  That  claim  was  not  allowed,  but  the  court  assumed 
that  the  amount  of  borrowed  money  could  properly  be  in- 
cluded, saying  (p.  163),  "The  cost  incurred  by  the  com- 
pany, and  for  which  it  is  to  be  finally  repaid,  are  the  neces- 
sary disbursements  required  to  make  the  alterations  or- 
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dered  by  the  commissioners;  and  to  meet  this  expense,  it 
may  pay  from  funds  in  its  treasury,  or  issue  and  sell  its 
stock,  or  it  might  go  into  the  market,  and  hire  what  was 
necessary  on  its  negotiable  paper.''  In  State  ex  rel.  Bridge 
Co.  V.  Mayor,  49  Mo.  401,  under  ordinances  authorizing 
and  requiring  the  city  of  St.  Joseph  to  issue  city  bonds  to 
and  to  subscribe  for  a  certain  amount  of  stock  in  a  bridge 
company  when  and  as  certain  sums  had  been  actually  ex- 
pended by  the  bridge  company  in  the  construction  of  a 
bridge  across  the  Missouri  river,  the  mayor  refused  to  issue 
the  last  instalment  of  bonds  called  for  on  the  ground  that 
it  did  not  appear  that  the  sum  expended  by  the  company 
was  derived  from  other  sources  than  the  sale  of  city  bonds 
as  contemplated  in  the  first  ordinance.  The  court,  after 
calling  attention  to  the  contemporaneous  construction 
placed  upon  the  ordinance  by  the  parties  themselves  held 
that  "when  the  plaintiff  made  its  proof  as  required,  that  it 
had  expended  the  necessary  sum,  although  it  did  not  ap- 
pear that  it  was  derived  from  a  source  other  than  the  sale 
of  the  city  bonds,  then  the  mayor  should  have  delivered 
the  additional  bonds  demanded." 

The  claims  advanced  by  the  company  which  go  to  the 
extent  of  almost  nullifying  paragraph  4  of  section  17  of  the 
act  as  a  possible  source  of  revenue  to  the  Territory  might 
be  difficult  to  sustain  as  against  the  rule  of  strict  construc- 
tion against  the  grantee  of  a  franchise  were  it  not  for  the 
contemporaneous  construction  given  to  the  act  by  the  exec- 
utive officers.  Taking  the  provisions  of  the  statute  as  we 
find  them  and  applying  the  two  rules  of  construction  re- 
ferred to,  balancing  one  against  the  other,  we  think,  upon 
the  whole,  that  the  contention  of  the  appellant  that  the 
term  "actual  cost"  used  in  section  37  means  cost  to  the 
company  should  be  sustained  so  far  as  the  investment  of 
income  is  concerned,  but  not  as  to  borrowed  money.  Under 
the  view  we  take  of  the  matter  the  company  was  entitled 
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to  expend  as  much  of  its  income  as  it  desired  for  the  pur- 
poses enumerated  in  paragraph  1  of  section  17,  but  that  it 
could  not  all  be  capitalized  as  cost  under  section  37.  We 
hold  that  the  actual  cost  of  the  company's  property  does 
not  include  any  money  expended  upon  property  which 
money  would  otherwise  have  been  payable  to  the  Territory 
as  its  share  of  excess  profits  over  8%  in  any  one  year  under 
section  17.  As  such  money  could  never  have  reached  the 
stockholders  of  the  company  it  cannot  be  said  that  it  was 
expended  at  their  cost.  And  if  the  contemporaneous  con- 
struction can  be  said  to  have  extended  to  a  contrary  view 
on  this  point  it  was  so  clearly  wrong  that  it  ought  not  to 
be  followed.  On  the  other  hand,  we  hold  that  borrowed 
money  invested  in  property  may  properly  be  included  in 
computing  the  actual  cost  of  the  property  to  the  company 
and,  therefore,  may  be  capitalized  under  section  37.  Wheth- 
er the  bonds  will  eventually  be  redeemed  with  money  that 
would  otherwise  have  gone  to  the  stockholders  as  income 
within  the  rate  of  8%  a  year,  or  with  such  as  would  have 
been  divided  equally  between  the  Territory  and  the  stock- 
holders as  net  income  in  excess  of  8%,  were  it  not  for  the 
provision  for  a  sinking  fund,  is  a  thing  that  cannot  be  de- 
termined until  the  bonds  shall  be  taken  up.  In  this  con- 
nection it  should  be  noted  that  the  right  to  provide  a  sink- 
ing fund  for  the  redemption  of  bonds  has  precedence  under 
section  17  of  the  act  to  the  right  of  the  Territory  to  share 
in  the  excess  income. 

On  behalf  of  the  appellant  it  is  contended  that  under 
general  corporation  law  shares  of  stock  may  not  be  issued 
except  upon  payment  of  the  par  value  thereof,  or,  when 
issued  by  way  of  a  stock  dividend  to  shareholders,  only  in 
case  property  equivalent  in  value  to  the  full  par  value  there- 
of has  been  accumulated  and  added  to  the  capital  assets 
of  the  corporation;  also  that  under  the  law  applicable  to 
public  utility  companies  as  established  in  ''rate"  cases  the 
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stockholders  are  entitled  to  (Hily  a  reasonable  return  on 
their  investment.  And  it  is  urged  that  under  either  or  both 
of  these  principles  this  company  is  not  entitled  to  increase 
its  capital  stock  because  the  actual  value  of  its  existing 
property  does  not  warrant  it,  and  because  the  stockholders 
may  now  receive  full  and  reasonable  returns  on  the  capital 
invested.  The  writer  is  of  the  opinion  that  assuming  the 
contentions  to  be  correct  in  point  of  law,  the  conclusion 
cannot  be  adopted,  even  though  the  facts  may  be  as  stated. 
It  seems  clear  that  the  contentions  have  no  application  in 
the  case  at  bar.  Here,  the  rights  of  the  company  with  re- 
spect to  the  issuance  of  stock  are  set  forth  in  the  franchise 
act.  Whatever  may  be  the  rule  applicable  to  corporations 
under  the  general  law  or  under  public  utility  statutes,  this 
company's  rights  in  the  premises  are  defined  by  the  special 
act  under  which  it  operates.  A  corporation  being  a  creature 
of  statute,  its  powers  are  determined  by  the  statute  under 
which  it  was  organized.  Head  v.  Providence  Ins.  Co,,  2 
Cranch  127,  167;  Oregon  R.  Co.  v.  Oregonian  R.  Co.,  130 
U.  S.  1,  20;  Royal  Arcanium  v.  Green,  237  U.  S.  531,  543. 
A  corporation  may  be  authorized  by  a  special  statute  to 
cto  something  which  other  corporations  operatmg  under  a 
general  statute  may  have  no  power  to  do.  In  such  case 
the  special  provision  is  regarded  as  an  exception  to  or  re- 
peal of  the  general  law  as  to  the  particular  corporation. 
4  Thompson  on  Corp.  See.  5678;  Jones  v.  Railroad,  67  N. 
H.  234,  238.  The  Honolulu  Rapid  Transit  &  Land  Com- 
pany was  incorporated  for  the  purpose  of  exercising  the 
franchise  granted  by  Act  69  of  the  Session  Laws  of  1898, 
and  possesses  all  the  powers  conferred  by  that  act.  Section 
37  authorized  the  issuance  of  capital  stock  equal  to  the 
amount  of  the  actual  cost  of  the  property  of  the  company 
and  not  over  25%  of  such  cost  in  addition  thereto.  The 
meaning  of  the  term  ''actual  cost"  having  been  ascertained 
there  is  no  further  doubt  as  to  the  meaning  of  the  pro- 
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vision.  The  intent  is  plain  and  there  is  no  room  for  con- 
struction. The  question  as  to  the  present  value  of  the  com- 
pany's property  does  not  aflfect  the  company's  right  to 
increase  its  capital  stock. 

As  to  the  matter  of  the  cost  of  the  company's  property 
we  find  that,  after  leaving  out  of  consideration  certain  dis- 
puted items  as  to  which  there  may  perhaps  be  some  doubt, 
there  should  be  added  to  the  sum  of  $1,603,056.68,  admitted 
by  the  complainant  to  have  been  actually  and  properly  ex- 
pended, the  items  of  $255,549.94,  purchase  of  Hawaiian 
Tramways  Company,  and  $79,024.43,  Pearl  Harbor  Trac- 
tion, making  a  total  of  $1,937,631.05.  And  we  hold  that 
the  actual  cost  of  the  property  of  the  company  was  not 
less  than  that  sum,  except  that  there  should  be  deducted 
the  amount  of  excess  profits,  if  any,  invested  in  property 
which  would  otherwise  have  been  payable  to  the  Territory 
under  section  17  of  the  act  as  hereinabove  stated.  This 
conclusion  does  not  change  the  ultimate  result  arrived  at 
by  the  circuit  judge  in  dismissing  the  bill.  The  decree 
appealed  from  will  therefore  be  affirmed. 

There  were  other  and  subordinate  questions  discussed  in 
the  briefs  and  argument  which  we  deem  it  unnecessary  to 
comment  upon. 

/.  M.  Stainbacky  Attorney  General,  W,  H,  Heen,  Deputy 
Attorney  General,  and  W.  T.  Garden,  Second  Deputy  City 
and  County  Attorney,  for  complainant. 

W.  F.  Frear  and  D.  L,  Withington  (Frear,  Prosser,  Ander- 
son &  Marx  and  Castle  &  Withington  on  the  brief)  for 
defendant. 

CONCURRING  OPINION  OF  WATSON,  J. 

I  concur  in  the  conclusion  that  the  decree  of  the  lower 
court  should  be  affirmed.  I  also  concur  in  so  much  of  the 
reasoning  contained  in  the  opinion  of  the  chief  justice  as  is 
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germane  to  what  I  conceive  to  be  the  sole  issue  involved, 
i.  e.,  the  right  of  the  company  to  increase  its  capital  stock 
to  the  sum  of  $1,600,000.  I  agree  that  the  rule  noscitur  a 
sociis  should  not  be  applied  in  construing  the  word  "exten- 
sions" as  used  in  paragraph  1  of  section  17  of  the  franchise 
act,  and  that  the  company  had  the  right  imder  the  statute 
to  use  its  income  in  the  making  of  the  extensions  in  and  to 
its  line  of  road ;  that  the  proceeds  of  bonds  invested  in  prop- 
erty may  properly  be  included  in  computing  the  actual  cost 
of  the  property  to  the  company,  and  may  be  capitalized  un- 
der section  37  of  the  act;  and  that  the  company  has  not 
the  right  to  capitalize  excess  income  invested  in  property, 
which  excess  income  would  otherwise  have  been  payable  to 
the  Territory  under  the  provisions  of  paragraph  4  of  section 
17  of  the  act.  It  is  made  plain  by  the  provisions  of  section 
37  of  the  act  (which  section  is  quoted  at  length  in  the  prin- 
cipal opinion) — and  this  was  the  view  taken  by  the  circuit 
judge — that  the  right  of  the  company  to  increase  its  capital 
stock  is  dependent,  not  upon  the  present  value  of  the  prop- 
erty of  the  company  but  upon  the  actual  cost  of  such  prop- 
erty. The  circuit  judge,  without  making  any  specific  finding 
as  to  the  actual  cost  of  the  company's  property,  held  gen- 
erally that  upon  the  showing  made  such  cost  was  more  than 
sufficient  to  authorize  the  company,  under  the  terms  of  the 
franchise  act  and  of  its  charter,  to  increase  its  capital  stock 
to  $1,600,000,  and  thereupon  a  decree  was  entered  dismis- 
sing complainant's  bill  and  dissolving  the  temporary  in- 
junction theretofore  issued.  Holding,  as  we  do,  that  the 
cost  of  the  property  was  not  less  than  $1,937,631.05,  and 
accepting  as  correct  the  figures  contained  in  the  reply  brief 
of  counsel  for  the  appellant  showing  that  on  April  30,  1915, 
the  date  of  the  filing  of  the  bill,  the  amount  of  excess  profits 
invested,  to  which  the  Territory  would  otherwise  have  been 
entitled  under  section  17  of  the  franchise  act,  amounted  to 
$278,131.95,  it  is  obvious  that,  deducting  this  last  men- 
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tioned  amount  from  the  total  cost,  the  actual  cost  of  the 
company's  property  which  it  may  rightfully  capitalize 
amounts  to  more  than  $1,600,000;  and  this  without  taking 
into  consideration  the  provisions  of  section  37  of  the  fran- 
chise act  which  would  seem  to  authorize  the  issuance  of 
capital  stock  to  the  amount  of  the  actual  cost  of  the  proper- 
ty of  the  company  and  not  over  twenty-five  per  cent,  of 
such  cost  in  addition  thereto. 

When  complainant  stipulated  in  the  court  below  that 
of  the  items  aggregating  $2,171,976.11,  submitted  by  the 
company  as  capital  expenditures  representing  the  original 
cost  of  the  property,  items  to  the  extent  of  $1,603,056.68 
were  correctly  stated,  I  am  of  the  opinion  that  upon  the 
issue  raised  by  the  pleadings  the  complainant  was  virtually 
out  of  court. 

The  contention  of  the  attorney  general  in  his  brief  and 
oral  argument  that  the  company  has  not  the  right  to  issue 
stock  to  its  shareholders  without  consideration  raises  a 
point  which  is  wholly  without  the  case  made  by  the  plead- 
ings and  one  that  was  not  considered  or  passed  upon  by  the 
lower  court.  The  rights  of  creditors  are  not  involved  in 
this  proceeding  (Handley  v.  Stutz,  139  U.  S.  417;  Christen- 
son  V.  Eno,  106  N.  Y.  97,  60  Am.  Rep.  429).  The  sole  issue 
made  by  the  pleadings  is  as  to  the  right  of  the  company  to 
increase  its  capital  stock,  and  this  was  the  only  question 
passed  on  by  the  circuit  judge.  At  this  time  to  permit  com- 
plainant to  interject  into  the  case  an  entirely  new  issue  as 
to  what  disposition  the  company  may  lawfully  make  of  its 
shares,  even  if  it  has  the  right  to  increase  its  capital  stock 
and  issue  them,  is,  as  I  view  it,  wholly  inappropriate,  not 
warranted  by  the  pleadings,  and  should  not  be  permitted. 
This  court  should  not  decide  a  moot  question  where  it  is 
apparent  that  the  object  of  the  parties  is  not  the  vindica- 
tion of  a  right,  but  a  desire  to  obtain  an  interpretation  of 
a  statue.  Sennette  v.  Police  Judge,  129  La.  728,  56  So.  653. 
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If  the  company  has  the  right  to  increase  its  capital  stock, 
the  disposition  of  the  shares  after  such  increase  would  in  no 
wise  affect  complainant's  right  to  the  injunctive  relief 
sought  by  the  bill.  In  my  opinion  the  question  is  not  open 
for  consideration  in  this  case.  National  Bank  v.  Comment- 
wealth,  9  WaU.  353;  Harding  v.  Giddings,  73  Fed.  335,  341  ; 
Stevemon  v.  Henkle,  100  Va.  591,  42  S.  E.  672;  Union  Bank 
V.  City  of  Richmond,  94  Va.  316;  26  S.  E.  821.  To  con- 
sider and  determine  this  question  would,  in  my  opinion,  as 
was  said  by  the  supreme  court  in  Supervisors  v.  Lackawana 
Iron  and  Coal  Co.,  93  U.  S.  619,  624,  "involve  the  exercise 
on  our  part  of  original  instead  of  appellate  jurisdiction. 
This  is  not  permitted  to  us."  "The  supreme  court  of  this 
Territory  is  prunarily  a  court  of  appeal  and  has  such  orig- 
inal  jurisdiction  only  as  has  been  expressly,  or  by  necessary 
implication,  conferred  upon  it  by  law."  In  re  Pringle,  22 
Haw.  589. 

In  my  opinion,  under  the  stipulation  entered  into  by  the 
parties  as  to  the  cost  of  the  property  of  the  company,  and 
under  all  the  evidence  in  the  case,  the  decree  of  the  lower 
court  should  be  affirmed. 

CONCURRING  OPINION  OP  QUARLES,  J. 

I  concur  in  the  conclusion  that  the  decree  denying  the 
injunction  sought  be  affirmed  on  the  ground  that  the 
proven  facts  show  that  the  defendant  corporation's  prop- 
erty exceeds  in  cost  the  amount  to  which  it  proposes  to  in- 
crease its  capital  stock  in  the  aggregate.  Many  questions 
entirely  without  the  issues  made  by  the  pleadings  have  been 
discussed  in  the  briefs  and  oral  arguments  and  to  some  ex- 
tent in  the  principal  opinion.  The  issues  made  by  the 
pleadings  raise  only  one  question,  i.  e.,  whether  under  the 
facts  the  defendant  has  the  power  under  the  franchise  act 
and  its  articles  of  incorporation  under  which  it  operates,  and 
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under  the  general  incorporation  laws  of  the  Territory,  to  in- 
crease its  aggregate  capital  stock  to  $1,600,000.  A  written 
stipulation  was  filed  wherein  it  appears  by  agreement  of  both 
parties  to  this  suit  that  the  cost  of  the  defendant's  properties 
exceeds  the  sum  named.  The  injunction  sought  was  demand- 
ed upon  the  sole  ground  that  the  proposed  issue  of  stock 
would  increase  the  capital  stock  of  the  defendant  to  an 
amount  in  excess  of  the  cost  of  its  properties  in  violation  of 
section  37  of  the  said  franchise  act,  and  on  this  issue  the 
evidence  and  admitted  facts  are  against  the  contention  of 
the  Territory. 

To  my  mind  the  provisions  of  sections  17  and  37  of  the 
franchise  act,  which  sections  are  quoted  in  the  principal 
opinion,  are  plain  and  free  from  ambiguity  and  call  for  no 
construction  by  extrinsic  aid  or  otherwise.  The  phrase  in 
said  section  37  "increase  its  capital  stock"  means  just  what 
those  words  import  in  their  usual  and  ordinary  significa- 
tion and  said  section  does  not  authorize  the  defendant  to 
water  its  stock  or  to  issue  stock  dividends  except  in  the 
manner  authorized  by  section  3299  R.  L.  The  words  "right" 
and  "power"  mean  different  things.  It  is  only  a  question 
of  power  that  is  involved  here.  The  right  of  the  defendant 
to  issue  some  of  the  stock  heretofore  issued  by  it  and  to 
issue  further  stock,  and  the  disposition  of  such  stock  as 
well  as  the  amount  of  excess  income  heretofore  earned  by 
the  defendant,  to  which  the  Territory  is  entitled,  are  matters 
to  be  settled  in  some  other  suit  or  suits  and  are  not  involved 
in  the  issues  now  before  this  court. 
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TERRITORY   v.    HILO    MERCANTILE    COMPANY, 

LIMITED,  A  CORPORATION. 

No.  937. 

Ebrob  to  District  Magistrate  of  South  Hilo. 

SCBMITTBD   JCLT    22,   1916.  DCCIMED   JCLT    27,    1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Appeal  and  Error — criminal  procedure — remanding  cause  for  further 
proceedings, 
wiien  the  trial  court  sustains  a  demurrer  to  a  criminal  charge, 
discharging  the  defendant  from  custody,  and  on  writ  of  error  the 
order  sustaining  the  demurrer  is  reversed,  the  cause  will  be  re- 
manded to  the  trial  court  for  further  proceedings. 

opinion  of  the  court  by  QUARLES,  J. 

The  defendant,  a  domestic  corporation,  was,  by  penal 
summons,  commanded  to  appear  before  the  district  mag- 
istrate of  South  Hilo  and  answer  to  the  charge  of  keeping 
and  storing  more  than  110  gallons  of  kerosene  in  a  certain 
building  situate  in  Hilo,  said  building  not  being  a  building 
or  warehouse  used  exclusively  for  the  storage  of  explosives, 
contrary  to  the  provisions  of  section  700  R.  L.  To  the  said 
charge  the  defendant  appeared  and  demurred  upon  the 
ground  that  the  charge  did  not  constitute  a  violation  of  the 
laws  of  the  Territory,  more  particularly,  in  that  it  does  not 
allege  that  the  kerosene  stored  in  the  said  building  gives  ofF 
an  inflammatory  vapor  at  a  temperature  of  115  degrees  or 
less.  The  district  magistrate  sustained  the  said  demurrer 
and  made  an  order  discharging  the  defendant.  To  review 
the  action  of  the  district  magistrate,  the  Territory  under 
the  provisions  of  section  2520  R.  L.  has  sued  out  a  writ  of 
error.  The  plaintiff  in  error  has  assigned  one  and  only  one 
error,  to  wit:  "That  the  district  magistrate  erred  in  sustain- 
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ing  the  demurrer  of  the  defendant  to  the  charge  in  said 
cause." 

The  defendant  in  this  court  has  filed  a  confession  of  error, 
and  as  we  are  of  the  opinion  that  the  said  charge  consti- 
tuted an  ofFense  under  section  700  R.  L.,  construed  in  con- 
nection with  701  R.  L.,  we  have  concluded  that  the  order 
of  the  district  court  sustaining  the  demurrer  should  be 
reversed. 

A  question  of  practice  has  arisen  as  to  the  proper  man- 
date to  be  issued  from  this  court  to  the  district  court.  We 
are  of  the  opinion  that  section  2520  and  other  provisions  in 
chapter  142  R.  L.  were  intended  to  authorize  further  pro- 
ceedings in  cases  like  the  one  before  us.  It  will  be  noted 
that  the  statute  authorizes  a  writ  of  error  by  the  Territory 
from  orders  or  decisions  based  upon  the  invalidity  or  con- 
struction of  the  statute  upon  which  the  indictment  or  charge 
is  founded  and  whereby  the  indictment,  or  some  count 
thereof,  or  charge,  is  quashed,  or  a  demurrer  thereto  sus- 
tained, or  the  judgment  of  conviction  is  arrested ;  and  from 
a  decision  or  judgment  sustaining  a  special  plea  in  bar  when 
the  defendant  has  not  been  put  in  jeopardy.  We  are  of  the 
opinion  that  it  was  intended  by  this  statute  and  other  pro- 
visions in  chapter  142  R.  L.  relating  to  writs  of  error  to 
authorize  the  remanding  of  a  criminal  cause  like  the  one 
at  bar  where  a  demurrer  based  upon  the  construction  of 
the  statute  upon  which  the  charge  is  founded  has  been 
sustained  and  the  order  sustaining  such  demurrer  is  re- 
versed for  further  proceedings  in  the  court  below.  Other- 
wise the  legislature  would  not  have  confined  the  review 
to  cases  wha*e  the  defendant  has  not  been  put  in  jeop- 
ardy. If  the  object  of  the  statute  authorizing  the  writ 
of  error  was  merely  to  settle  questions  of  practice,  the  legis- 
lature, presumably,  would  have  said  so,  thus  exempting  the 
case  at  bar  from  the  operation  of  the  provisions  of  section 
2534  R.  L.  wherein  it  is  provided  that  "the  supreme  court 


i 


TER.  V.  HILO  MERCANTILE  CO.,  23  Haw.  409.   411 

Opinion  ef  fhe  Court 

shall  have  power  to  enter  sudi  judgment  in  the  case  as  in 
their  opinion  the  facts  and  law  warrant." 

The  law  requires  the  plaintiff  in  error  to  assign  the  errors 
relied  upon  for  a  reversal  and  appellate  courts  generally 
confine  their  review  to  the  errors  assigned.  The  order  made 
by  the  district  magistrate  discharging  the  defendant  is 
clearly  erroneous,  and  if  the  plaintiff  in  error  had  assigned 
the  making  of  such  order  as  error  we  would  have  been  con- 
strained to  reverse  that  order  also;  but,  in  the  state  of  the 
record  before  us,  we  cannot  do  so  without  going  outside  of 
the  assigned  errors.  Upon  the  return  of  this  cause  to  the 
district  court  the  district  magistrate  has  authority  to*  set 
the  order  discharging  the  defendant  aside,  the  same  being 
based  upon  an  erroneous  ruling  sustaining  the  demurrer, 
thus  leaving  the  case  in  the  same  condition  as  if  the  demur- 
rer had  been  overruled.  If  this  course  is  pursued  the  de- 
fendant must  be  given  an  opportunity  to  plead  to  the 
charge.  We  merely  suggest  the  power  of  the  court  below 
in  the  premises. 

The  order  sustaining  the  demurrer  is  reversed  and  the 
cause  remanded  to  the  district  court  for  further  proceed- 
ings not  inconsistent  with  the  views  herein  expressed. 

W.  H.  Heen,  Deputy  Attorney  General,  for  plaintiff  in 
error. 

H.  Irwin  for  defendant  in  error. 
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MARIA  JESUS  FARIAS  v.  ELESERIO  M.  FARIAS,  AN- 
TONIO  FARIAS,  DANIEL  FARIAS,  ROSA  FA- 
RIAS,  AND  ADELAIDE  FARIAS,  ALL  MINORS, 
BY  THE  GUARDIAN  OF  THEIR  PERSONS  AND 
ESTATE,  E.  G.  DA  SILVA;  E.  G.  DA  SILVA, 
GUARDIAN  OF  THE  PERSONS  AND  ESTATE  OF 
SAID  ELESERIO  M.  FARIAS,  ANTONIO  FARIAS, 
DANIEL  FARIAS,  ROSA  FARIAS  AND  ADELAIDE 
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BmsEFiciAL  Associatioits — validity  of  declaration — change  in  by-laws. 
A  declaration  designating  the  beneficiaries  of  a  death  benefit 
which  was  valid  under  the  by-laws  in  force  at  the  time  It  was 
made  and  valid  also  under  those  In  force  when  the  declarant 
died,  will  take  effect  according  to  Its  terms,  unaffected  by  changes 
which  occurred  in  the  Interim. 

Same — death  henefiti — hy-laws  construed. 

The  by-laws  of  a  mutual  benefit  society  provided  that  upon  the 
death  of  the  wife  of  a  member  he  should  be  paid  a  benefit  through 
an  assessment  of  twenty-five  cents  levied  upon  each  married  mem- 
ber of  the  society.  Upon  the  death  of  the  wife  of  a  member  he 
was  paid  such  a  benefit  amounting  to  1262.25.  Subsequently,  by 
amendments  to  the  by-laws  the  system  was  changed,  and  it  was 
then  provided  that  upon  the  death  of  the  wife  of  a  member  he 
would  be  paid  a  benefit  in  the  fixed  sum  of  |400;  It  was  provided 
also  that  upon  the  death  of  a  member  his  beneficiaries  would  be 
paid  a  benefit  in  the  sum  of  11500  If  he  "shall  not  have  at  any 
time  received  a  death  benefit  by  reason  of  the  death  of  his  wife,*' 
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and  that  if  he  "shall  have  at  some  time  received  a  benefit  upon 
the  death  of  hia  wife"  the  sum  payable  to  his  beneficiaries  would 
be  11100.  Held,  that  upon  the  death  of  the  member  who  had  re- 
ceived the  benefit  of  1262.25,  upon  the  death  of  his  wife,  his  bene- 
ficiaries were  entitled  to  demand  from  the  society  only  the  sum 
of  11100. 

OPINION  OP  THE  JUSTICES  BY  ROBERTSON,  C.J. 

The  plaintiff  is  the  widow  of-  Antonio  Medeiros  Farias, 
deceased,  who  at  the  time  of  his  death  was  a  member  of  the 
Sociedade  Lusitana  Beneficiente  de  Hawaii,  an  incorpor- 
ated mutual  benefit  society.  The  defendants,  other  than 
the  corporation,  are  the  children  of  the  said  Antonio  M. 
Farias  by  a  former  marriage,  and  such  of  them  as  are  minor 
are  represented  by  their  guardian,  E.  G.  Da  Silva.  The 
agreed  facts  out  of  which  the  main  controversy  has  arisen 
are  substantially  as  follows :  The  deceased  became  a  mem- 
ber of  the  society  on  December  8,  1890,  and  remained  a 
member  in  good  standing  until  his  death ;  his  first  wife  died 
on  or  about  the  22d  day  of  September,  1907 ;  on  September 
30,  1907,  the  deceased  filed  with  the  society  a  written  decla- 
ration disposing  of  the  death  benefit  which,  under  the  by- 
laws of  the  society  would  become  payable  upon  his  demise, 
one-half  to  his  daughter  Angelina  and  the  other  half  to  be 
equally  divided  among  his  other  children,  subject  to  cer- 
tain conditions  not  material  here;  in  the  by-laws  which 
were  then  in  force  (adopted  in  1903)  it  was  provided  that 
upon  the  death  of  any  member  in  good  standing  a  death 
benefit  consisting  of  the  sum  of  one  doUar  to  be  paid  in  by 
each  member  would  be  collected  by  the  society  and  "paid 
as  a  death  benefit  in  the  following  order:  1st.  To  the 
widow.  2nd.  To  the  children"  of  the  decedent,  with  the 
proviso  that  "The  provisions  of  this  article  with  relation 
to  the  persons  who  shall  receive  the  death  benefit  are  not 
absolute,  the  member  having  the  power  to  dispose  of  not 
more  than  half  of  the  death  benefit  to  his  children.  If  he 
shall  leave  a  widow  only,  he  shall  have  the  right  to  dispose 


414  AUGUST,  1916. 

Oplnioii  «f  the  Comri, 

of  not  more  than  half  to  his  parents  and  to  his  brothers  and 
sisters"  (Art.  23) ;  there  were  other  provisions  in  those  by- 
laws which  would  apply  in  the  event  that  the  deceased 
member  should  leave  neither  widow  nor  children  (Arts.  24, 
25) ;  there  was  no  special  provision  covering  the  case  of  a 
member  leaving  children  but  no  widow,  but  article  29  pro- 
vided that  "The  provisions  of  Articles  23,  24,  25  and  26 
can  be  carried  into  effect  in  accordance  with  the  wish  of  the 
member  by  his  declaring  to  what  ones  of  the  persons  named 
and  in  what  shares  the  part  of  his  death  benefit  shall  be 
paid  by  using  a  form  furnished  by  the  Society  and  filed 
with  it;"  the  deceased  married  the  plaintiff  on  October  15, 
1910;  he  died  on  February  8,  1915,  and  left  no  children 
by  either  marriage  other  than  those  above  named ;  in  a  new 
set  of  by-laws  adopted  to  be  in  force  from  and  after  Jan- 
uary 1,  1914,  it  was  provided  that  there  should  be  a  death 
benefit  fund  which  would  be  composed  of  the  balance  then 
in  such  fund  together  with  such  part  of  the  monthly  dues 
of  members  as  should  be  set  apart  therefor  by  the  board  of 
directors  (Art.  20),  and  that  upon  the  death  of  a  member 
the  society  would  pay  to  the  beneficiaries  the  sum  of  $1500, 
except  as  provided  in  article  24,  which  will  be  referred  to 
in  connection  with  the  controversy  between  the  society  and 
the  other  parties  hereto  (Art.  22) ;  the  by-laws  in  force  at 
the  time  of  the  death  of  the  deceased  also  contained  the 
following  provisions:  "If  there  shall  be  unmarried  children 
under  sixteen  years  of  age,  bom  of  a  previous  marriage,  half 
of  the  death  benefit  shall  be  paid  to  the  widow  and  the 
other  half  shall  be  divided  in  equal  parts  between  all  the 
unmarried  children  who  are  under  sixteen  years  of  age" 
(Art.  25) ;  "Every  member  of  legal  age  who  shall  be  of  per- 
fectly sound  mind  shall  have  the  power  to  dispose  of  the 
death  benefit  within  the  circle  of  his  family,  by  which  is 
meant  parents,  children,  widow,  brothers  and  sisters"  etc. 
(Art.  26) ;  and  "Whenever  the  meiAber  shall  not  dispose  of 
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the  death  benefit  in  the  manner  indicated  by  the  By-laws 
and  the  circumstances  referred  to  in  Article  24  (admitted 
to  be  a  typographical  error  and  meaning  article  25)  shall 
not  exist,  the  Board  of  Directors  shall  pay  the  death  ben- 
efit to  the  relatives  in  the  order  following:  (1)  To  the 
widow.  (2)  To  the  children.  (3)  To  the  parents.  (4)  To 
the  brothers  and  sisters"  etc.,  (Art.  30). 

On  behalf  of  the  plaintiff  it  is  contended  that  under  the 
by-laws  which  were  in  force  at  the  date  of  the  declaration 
made  and  filed  by  the  decedent  he  was  without  power  to 
designate  his  children  as  beneficiaries  to  the  extent  of  more 
than  one-half  of  the  death  benefit  or,  as  between  them,  as 
beneficiaries  in  other  than  equal  shares,  and  that  as  the 
declaration  named  the  children  as  sole  beneficiaries  and  in 
unequal  shares  it  was  invalid  and  void;  also  that  the  new 
by-laws  could  have  no  "retroactive"  effect  and,  therefore, 
have  no  application  in  the  premises,  but  that  the  by-laws 
which  were  in  force  at  the  date  of  the  declaration  apply, 
and  that  as  under  those  by-laws  no  member  leaving  a  widow 
could  deprive  her  of  more  than  one-half  of  the  death  bene- 
fit, the  declaration  of  the  decedent  was  inoperative  at  least 
as  to  one-half  which  is  the  amount  now  claimed  by  the 
plaintiff.  And  while  counsel  in  their  brief,  referring  to  the 
by-laws  of  1914  and  the  question  whether  article  25  applies 
to  this  case,  say  that  "this  question  can  be  material  only 
in  the  event  that  the  declaration  or  designation  filed  by 
the  member  in  1907  should  be  held  by  this  court  as  having 
been  rendered  valid  and  operative  by  said  Article  26,"  and 
say  also  that  they  "are  forced  to  concede  that  after  a  care- 
ful consideration"  of  the  question  whether  article  25  or 
article  26  is  applicable  "they  have  come  to  the  conclusion 
that  article  26  takes  precedence  over  Article  25,"  yet  they 
claim  that  the  plaintiff  is  entitled  to  one-half  of  the  benefit 
"whether  Section  25  applies  or  not." 

On  behalf  of  the  defendants,  other  than  the  society,  it  is 
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contended  that  the  by-laws  in  force  at  the  date  of  the  death 
of  the  decedent  control;  that  the  declaration  filed  in  1907 
was  a  valid  declaration  when  it  was  made,  but  that  as  it 
was  revocable  and  did  not  take  effect  until  the  death  of  the 
declarant,  the  by-laws  in  force  at  the  time  it  was  made  have 
no  application ;  that  article  25  of  the  by-laws  of  1914  applies 
only  in  cases  where  no  declaration  has  been  made  and  filed 
by  the  deceased  member;  and  that  article  26,  under  which 
the  declaration  in  question  is  unobjectionable,  governs  the 
case. 

It  must  be  conceded  that  if  the  decedent  had  died  prior 
to  January  1,  1914,  when  the  new  by-laws  took  effect,  his 
widow,  though  no  provision  was  made  for  her  in  the  declar 
ration,  would  have  been  entitled  to  one-half  of  the  death 
benefit.  But  that  event  did  not  occur.  At  the  time  the 
decedent  filed  the  declaration  he  had  no  wife  living,  and  we 
think  that  under  the  by-laws  then  in  force  he  had  the  right 
to  designate  his  children  as  the  sole  beneficiaries  of  the 
benefit  in  the  manner  in  which  he  did.  Under  article  23  of 
the  by-laws  then  in  force  a  death  benefit  was  not  to  be 
divided  between  the  widow  and  children,  but  was  payable 
"in  the  following  order:  1st.  To  the  widow.  2nd.  To  the 
children."  That  is  to  say,  if  the  member  had  filed  no  declar 
ration  and  left  surviving  a  widow  and  children  the  widow 
would  have  taken  the  whole  benefit.  But  article  29  pro- 
vided that  the  provisions  of  article  23  "can  be  carried  into 
effect  in  accordance  with  the  wish  of  the  member  by  his 
declaring  to  what  ones  of  the  persons  named  and  in  what 
shares  the  part  of  the  death  benefit  shall  be  paid,"  and 
under  the  authority  of  that  article  a  member  leaving  chil- 
dren but  no  widow  at  his  death  could  have  designated  his 
children  as  sole  beneficiaries  in  unequal  portions.  The  dec- 
laration of  the  decedent,  therefore,  was  valid  when  it  was 
made,  and  it  is  not  necessary  that  the  by-laws  of  1914  be 
given  a  retrospective  effect  in  order  to  render  it  valid.    It 
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will  not  be  necessary  to  further  consider  counsel's  argument 
which  is  based  on  the  assumption  that  the  declaration  was 
not  a  valid  one  at  the  time  it  was  made,  or  to  consider  the 
question  whether  a  designation  is  effective  which  though 
violative  of  the  by-laws  in  force  when  it  was  made  is  in 
harmony  with  those  in  force  at  the  time  of  the  death  of 
the  member.  We  are  satisfied  that  the  declaration  in  ques- 
tion was  in  harmony  with  the  by-laws  of  1914.  Article  25, 
by  express  reference  thereto  in  article  30,  is  connected 
therewith  and  must  be  regarded  as  operative  only  in  the 
event  that  the  deceased  member  filed  no  declaration.  Un- 
der the  plain  provisions  of  article  26  the  decedent  was 
authorized  to  "dispose  of  the  death  benefit  within  the  circle 
of  his  family."  That  he  did  do  by  naming  his  children.  The 
fact  that  if  the  decedent  had  died  prior  to  the  amendment 
of  the  by-laws  the  widow  would  have  shared  in  the  benefit 
does  not  affect  the  case.  The  contract  of  membership  was 
between  the  society  and  the  decedent.  His  wife  had  no 
vested  interest  in  the  death  benefit  at  any  time  during  the 
lifetime  of  her  husband,  and  there  was  nothing  to  prevent 
a  change  being  made  in  the  by-laws  affecting  the  rights 
of  widows  of  members  in  any  case,  at  least,  where  the  wife 
was  not  named  in  the  declaration  as  a  beneficiary.  We 
hold  that  as  the  declaration  designating  the  beneficiaries  of 
the  death  benefit  was  valid  under  the  by-laws  in  force  at 
the  time  it  was  made,  and  was  also  valid  under  those  in 
force  when  the  decedent  died,  it  will  take  effect  according 
to  its  terms,  and  is  not  affected  by  the  changing  circum- 
stances of  the  interim.  The  children  of  the  decedent  are 
entitled  to  the  benefit,  and  his  widow  has  no  claim  therein. 
The  second  part  of  this  controversy  involves  the  right 
of  the  society  to  make  certain  deductions  from  the  death 
benefit  payable  to  the  beneficiaries.  By  the  agreed  facts 
it  is  admitted  that  the  society  is  authorized  to  deduct  the 
sum  of  $184.50  for  funeral  expenses  paid  and  attorney's 
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fees  incurred  by  it,  but  it  asserts,  and  the  other  parties  deny, 
that  it  may  deduct  the  further  sum  of  $262.25  which  repre- 
sents the  amount  of  a  death  benefit  paid  to  Antonio  M. 
Farias  at  the  time  of  the  death  of  his  former  wife.  The  dis- 
pute arises  out  of  the  following  circumstances.  Under  the 
by-laws  of  1903,  which  were  in  force  when  the  former  Mrs. 
Farias  died  (September  22,  1907),  it  was  provided  by 
article  35,  that  upon  the  death  of  the  wife  of  any  member 
who  shall  be  in  the  enjoyment  of  all  his  rights  the  society 
should  collect  from  each  of  the  married  members  the  sum 
of  twenty-five  cents  which  should  constitute  a  benefit  pay- 
able to  the  widower  to  aid  in  defraying  the  expenses  of  his 
wife's  funeral:  This  assessment  the  decedent  had  regularly 
paid  as  required  up  to  the  time  of  his  former  wife's  death 
and  upon  her  death  was  paid  the  benefit,  as  above  stated, 
amounting  to  $262.25.  Under  the  by-laws  of  1903,  the 
ordinary  benefit  payable  to  beneficiaries  upon  the  death  of 
a  member  was  raised  by  an  assessment  of  one  dollar  upon 
each  surviving  member.  Under  amendments  made  to  the 
by-laws  in  1909  the  system  was  changed.  The  special  assess- 
ments were  abolished  and  the  death  benefits  in  fixed 
amounts  were  to  be  paid  out  of  a  fund  of  the  society  de- 
rived from  the  regular  monthly  dues  which  were  then  in- 
creased. It  was  then  provided  that  upon  the  death  of  a 
member  who  shall  have  received  a  benefit  upon  the  death 
of  his  wife  the  society  should  pay  to  his  beneficiaries  a  bene- 
fit in  the  sum  of  $1100,  and,  if  he  had  not  received  such 
benefit,  the  beneficiaries  would  be  paid  the  sum  of  $1500, 
the  benefit  payable  to  a  member  upon  the  death  of  his  wife 
being  fixed  at  $400.  These  provisions  were  substantially  re- 
enacted  in  the  by-laws  adopted  in  1912  with  the  further 
provision,  however,  that  in  case  the  sum  received  by  the 
member  upon  the  death  of  his  wife  shall  have  been  less 
than  $400  "the  Society  shall  pay  to  the  beneficiaries  out  of 
the  death  benefit  fund  a  sum  which  with  that  so  received 
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by  the  member  shall  make  a  total  of  $1500.''  In  the  by-laws 
of  1914  this  last  quoted  clause  does  not  appear.  It  was 
therem  provided  that  "Upon  the  occasion  of  the  death  of 
any  member  ♦  ♦  ♦  who  shall  not  have  at  any  time  received 
a  death  benefit  by  reason  of  the  death  of  his  wife,  the  Soci- 
ety shall  pay  to  the  beneficiaries  in  accordance  with  these 
by-laws  the  sum  of  $1500,  if  the  member  be  of  the  Adult 
Class,  and  $500  if  the  member  be  of  the  Juvenile  Class" 
(Art.  22).  Also  that  "Upon  the  occasion  of  the  death, of 
the  wife  of  any  member  of  the  Adult  Class  *  *  *  there  shall 
be  paid  to  such  member  out  of  the  Death  Benefit  Fund  the 
sum  of  $400"  (Art.  23).  And  further  that  "Upon  the  death 
of  any  member  of  the  Adult  Class  *  ♦  ♦  who  shall  have  at 
some  time  received  a  benefit  upon  the  death  of  his  wife, 
there  shall  be  paid  to  the  beneficiaries  in  accordance  with 
these  by-laws  the  sum  of  $1100"  (Art.  24). 

The  contention  advanced  against  the  claim  of  the  society 
is  to  the  effect  that  the  abolition  of  the  former  system  of 
death  benefits  from  special  assessments  and  the  substitu- 
tion of  benefits  in  fixed  amounts  payable  out  of  a  special 
fund  maintained  for  the  purpose  by  the  society  so  altered 
the  situation  that  any  benefit  paid  to  a  member  under  the 
old  system  is  not  to  be  taken  into  consideration,  especially 
where,  as  in  this  case,  the  benefit  paid  to  the  decedent  in 
1907,  upon  the  death  of  his  former  wife,  had  practically 
been  "paid  for"  by  him  through  the  payment  of  special 
assessments  upon  the  death  of  wives  of  other  married  mem- 
bers; that  as  the  decedent  had  not  been  paid  the  $400 
benefit  under  the  later  by-laws  his  beneficiaries  should  now 
be  paid  the  sum  of  $1500  less  only  the  sum  of  $184.50  which 
is  admittedly  deductible;  and  that  this  makes  for  reason- 
ableness and  equality,  and  is  a  fair  construction  of  the  pro- 
visions in  force  at  the  date  of  the  death  of  the  decedent.  On 
behalf  of  the  society  it  is  pointed  out  that  under  article  22 
of  the  by-laws  of  1914  the  death  benefit  of  $1500  is  payable 
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to  the  beneficiaries  in  case  the  deceased  member  '^shall  not 
have  at  any  time  received  a  death  benefit  by  reason  of  the 
death  of  his  wife,"  and  that  the  provision  of  article  24  is 
that  the  benefit  shall  be  $1100  when  the  deceased  member 
"shall  have  at  some  time  received  a  benefit  upon  the  death 
of  his  wife."  The  society,  however,  is  not  insisting  upon 
the  right  to  deduct  the  sum  of  $400  by  reason  of  the  pay- 
ment of  the  benefit  upon  the  death  of  the  former  Mrs. 
Facias,  but  only  the  amount  of  the  benefit  then  actually 
paid,  i.  e.,  $262.25.  Conceding  that  there  is  some  force  in 
the  line  of  argument  made  on  behalf  of  the  beneficiaries, 
we  cannot  avoid  the  efifect  of  the  clear  language  of  the  1914 
by-laws,  as  above  quoted,  and  upon  which  counsel  for  the 
society  lays  stress.  We  have  no  doubt  as  to  the  validity  of 
these  provisions  and  we  hold  that  the  proper  construction 
of  them  as  applied  to  this  case  is  that  as  the  decedent  did 
receive  a  death  benefit  from  the  society  upon  the  death  of 
his  former  wife  his  beneficiaries  are  now  entitled  to  be  paid 
only  the  sum  of  $1100  less  the  sum,  above  mentioned,  of 
$184.50.  But  in  view  of  the  position  taken  by  the  society 
that  it  is  prepared  to  pay  the  sum  of  $1053.25,  judgment 
will  be  entered  for  that  amount  in  favor  of  the  defendants, 
other  than  the  society,  against  the  society. 

/.  W.  Russell  and  T,  E,  M.  Osorio  for  plaintiff. 

A,  Perry  for  the  defendants  other  than  the  society. 

W.  J,  Robinson  for  the  society. 
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Hon.  C.  W.  Ashford,  Judge. 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Constitutional  Law — sixth  amendment — confrontation   6y   witnesses 
in  criminal  cases. 
The  constitutional  right  of  confrontation  is  satisfied  when  the 
advantage  of  seeing  the  witness  face  to  face  and  the  opportunity 
to  cross-examine  him  has  once  been  accorded  the  accused. 
Criminal  Law — evidence — testimony  of  absent  witness. 

The  absence  from  the  Jurisdiction  of  a  witness  for  the  prosecu- 
tion, though  only  temporary,  is  a  ground  for  the  admission  of  his 
testimony  given  at  a  former  trial  of  the  case  when  the  defendant 
has  opposed  a  postponement  of  the  case  and  insisted  upon  an 
immediate  trial. 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.J. 
(Quarles,  J.,  dissenting.) 

This  case  comes  to  this  court  upon  the  defendant's  bill 
of  exceptions.  The  defendant  has  no  counsel,  and  no  brief 
has  been  filed  on  his  behalf.  The  record  has  nevertheless 
been  examined  and  the  only  exception  which  seems  to  re- 
quire notice  is  that  which  was  taken  to  the  admission  in 
evidence  of  the  testimony  of  one  Derda  who  testified  as  a 
witness  on  a  prior  trial  of  the  case  but  who  was  absent  from 
the  Territory  at  the  time  of  the  trial  which  resulted  in  the 
conviction  of  the  defendant. 

The  defendant  was  charged  with  having  committed  the 
offense  of  assault  and  battery,  and,  the  jury  having  dis- 
agreed, the  case  was  called  up  again  for  trial  on  the  22d 
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day  of  November,  1915.  At  the  outset  counsel  for  the  de- 
fendant interposed  an  objection  to  certain  jurors  who  had 
been  summoned  under  a  special  venire.  The  court  sug- 
gested that  the  case  should  be  postponed  for  two  weeks, 
upon  the  idea,  apparently,  that  the  ground  of  objection 
would  in  the  meantime  have  been  removed.  After  some 
discussion  the  suggestion  was  accepted  by  counsel.  The 
prosecuting  attorney  then  stated  that  as  the  trial  was  to  be 
postponed  he  would  ask  that  it  stand  over  until  the  16th 
of  December  for  the  reason  that  an  important  witness  for 
the  prosecution  (meaning  Derda)  who  was  expected  to  re- 
turn (to  Honolulu)  on  November  13  would  not  return  until 
December  14,  by  a  transport  due  to  arrive  on  that  date.  To 
this,  defendant's  counsel  objected,  stating  that  the  prosecu- 
tion had  already  been  granted  a  continuance  because  of 
the  absence  of  that  witness.  The  upshot  of  the  discussion 
which  followed  was  a  mutual  agreement  that  the  trial 
should  be  proceeded  with  at  once.  The  trial  having  been 
commenced,  the  prosecution  put  in  testimony  showing  that 
the  witness  Derda  is  an  enlisted  man  in  the  United  States 
army  stationed  at  Honolulu ;  that  on  account  of  the  illness 
of  his  wife  he  was  granted  a  furlough  for  the  period  of 
eighty-three  days  and  left  for  San  Francisco  on  the  trans- 
port "Logan"  on  September  4,  1915;  that  the  furlough 
would  expire  on  December  4,  and  that  he  was  expected  to 
reach  Honolulu  on  the  transport  which  would  arrive  on  the 
13th  or  14th  of  December ;  and  that  he  was  not  in  the  Ter- 
ritory at  the  time  of  the  trial.  It  further  appeared  that  the 
prosecuting  officers  knew  that  the  witness  was  intending  to 
leave  the  Territory  on  furlough  and  took  no  steps  to  sub- 
poena him  or  have  him  detained  as  a  witness.  The  court 
reporter  was  then  called  and  testified  to  having  recorded 
the  testimony  of  Derda  as  given  on  the  previous  trial  of 
the  case,  and  that  he  had  correctly  transcribed  his  short- 
hand notes.  The  transcript  of  the  testimony  of  the  witness 
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was  then  offered  in  evidence  and  admitted  over  the  objec- 
tion of  the  defendant.  The  grounds  of  objection  were  stated 
by  counsel  to  be  that  the  evidence  was  in  violation  of  the 
provision  of  the  Sixth  Amendment  which  entitled  the  de- 
fendant to  be  confronted  with  the  witnesses  against  him; 
that  the  witness  in  question  was  not  shown  to  be  perma- 
nently absent  from  the  Territory ;  and  that  the  prosecution 
was  negligent  in  not  seeking  to  keep  the  witness  in  the  ju- 
risdiction, and  in  not  making  application  for  a  continuance 
of  the  case  until  his  return.  When  the  evidence  was  offered 
the  court  again  suggested  that  the  case  might  be  postponed, 
saying  "The  court  is  well  aware  that  the  defense  has  had  its 
own  choice  in  this  matter,  from  the  time  the  matter  was 
called  for  trial  yesterday,  they  could  proceed  or  take  a  con- 
tinuance, and  they  have  that  same  choice  right  now."  The 
defendant  did  not  accept  the  suggestion  that  a  continuance 
be  taken,  but  elected  to  insist  on  his  right  to  a  speedy  trial 
and  to  stand  upon  the  exception  taken  to  the  admission  of 
the  evidence. 

We  think  the  question  is  to  be  decided  without  reference 
to  the  statute  (R.  L.  1915,  Sec.  3821)  relating  to  the  admis- 
sibility of  depositions  "taken  in  the  preliminary  or  other 
investigation  of  any  charge"  etc.,  which,  in  our  opinion, 
does  not  apply  to  this  case. 

The  constitutional  right  of  the  accused  in  a  criminal 
case  to  be  confronted  with  the  witnesses  against  him  is  in 
the  nature  of  a  privilege  which  he  may  waive.  Diaz  v. 
United  States,  223  U.  S.  442,  450 ;  Republic  v.  Yamane,  12 
Haw.  189,  221.  And  where  it  has  not  been  waived  the  re- 
quirement is  satisfied  when  the  opportunity  has  once  been 
accorded  and  the  witness  has  since  become  unavailable. 
"The  primary  object  of  the  constitutional  provision  in 
question  was  to  prevent  depositions  or  ex  parte  affidavits, 
such  as  were  sometimes  admitted  in  civil  cases,  being  used 
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against  the  prisoner  in  lieu  of  a  personal  examination  and 
cross-examination  of  the  witness  in  which  the  accused  has 
an  opportunity  not  only  of  testing  the  recollection  and  sift- 
ing the  conscience  of  the  witness,  but  of  compelling  him 
to  stand  face  to  face  with  the  jury  in  order  that  they  may 
look  at  him,  and  judge  by  his  demeanor  upon  the  stand 
and  the  manner  in  which  he  gives  his  testimony  whether 
he  is  worthy  of  belief.  *  *  *  The  substance  of  the  constitu- 
tional protection  is  preserved  to  the  prisoner  in  the  advan- 
tage he  has  once  had  of  seeing  the  witness  face  to  face,  and 
of  subjecting  him  to  the  ordeal  of  a  cross-examination." 
Mattox  V.  United  States,  156  U.  S.  237,  242,  244.  Though 
the  principle  is  perfectly  well  established  there  is  consider- 
able conflict  in  the  decided  cases  as  to  its  application  under 
various  circumstances.  The  matter  of  its  application  in 
a  case  like  this  is  an  open  question  in  this  jurisdiction,  and 
we  are  at  liberty,  within  the  principles  of  the  common  law 
as  ascertained  from  the  English  and  American  decisions, 
to  adopt  the  view  which  according  to  reason  and  authority 
would  better  promote  justice.  It  has  been  held  that  former 
testimony  of  a  witness  is  admissible  on  a  second  trial  of 
the  case  only  where  the  witness  has  died.  But  the  over- 
whelming weight  of  authority  is  against  that  narrow  view. 
The  principle  of  the  common  law  under  which  the  second- 
ary evidence  is  admitted  is  based  upon  the  unavailability 
of  the  witness  at  the  time  of  the  trial  and  the  necessity 
of  the  case.  2  Wigmore,  Ev.,  Sec.  1402.  The  immediate 
point  in  the  case  at  bar  is  whether  the  former  testimony 
of  an  absent  witness  is  admissible  where  it  appears  that  the 
witness  is  only  temporarily  absent  and  will  probably  return 
to  the  jurisdiction.  It  has  been  held  in  a  number  of  cases 
that  the  evidence  is  not  admissible  unless  it  be  shown  that 
the  witness  is  absent  permanently  or  for  an  indefinite 
length  of  time.  The  text-writers  generally  state  the  rule 
broadly  that  absence  of  a  witness  from  the  jurisdiction  is  a 
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ground  for  the  admission  of  his  former  testimony.  1 
Starkie's  Evidence,  310;  1  Greenleaf  Ev.,  Sec.  163;  2  Wig- 
more,  Ev.,  Sec.  1402;  12  Cyc.  544;  8  R.  C.  L.  88;  10  R.  C.  L. 
966.  "In  fact,  every  text  writer  of  any  note,  or  that  has 
been  recognized  by  the  courts  of  last  resort,  so  far  as  we 
have  been  able  to  ascertain,  adheres  to  that  line  of  deci- 
sions which  holds  that  the  testimony  of  a  deceased  witness, 
or  a  witness  beyond  the  jurisdiction  of  the  court,  may  be 
reproduced  where  the  accused  has  once  been  confronted 
by  the  witness."  Robertson  v.  State,  63  Tex.  Cr.  216,  224. 
"At  common  law,  the  testimony  of  a  witness  given  upon  a 
former  trial  of  a  cause  between  the  same  parties  was  admis- 
sible for  or  against  either  party,  upon  showing  that  he  was 
dead  or  without  the  jurisdiction  of  the  court.  Such  was 
the  undoubted  rule  of  evidence  at  common  law,  and  before 
the  adoption  of  the  codes  it  was  sanctioned  and  employed 
in  this  state."  People  v.  Bird,  132  Cal.  261,  263.  In  the 
16th  edition  of  Greenleaf  which  was  edited  by  Professor 
Wigmore  a  new  section  (Sec.  163g)  was  inserted  wherein 
it  is  stated  that  "mere  absence,  however,  may  not  be  suffi- 
cient, and  it  is  usually  said  that  a  residence  or  an  absence 
for  a  prolonged  or  uncertain  time  is  necessary."  But  the 
professor  in  his  later  work  says,  "The  absence,  it  is  some- 
times said,  must  be  by  way  of  residence,  not  merely  a 
temporary  sojourn,  because  otherwise  the  trial  could  be 
postponed  until  his  return.  This,  however,  seems  too  strict 
a  rule ;  by  his  absence  he  is  at  the  time  actually  unavailable, 
no  matter  when  he  is  to  return ;  and,  if  the  witness  is  not 
of  such  importance  as  to  require  a  postponement  until  his 
return,  still  more  if  the  opponent  does  not  desire  or  consent 
to  a  postponement,  there  is  no  reason  for  distinguishing  be- 
tween temporary  and  permanent  absence."  2  Wigmore, 
Ev.,  Sec.  1404.  The  force  of  the  eminent  author's  statement 
is  evident,  and  its  application  to  the  circumstances  of  the 
case  at  bar  particularly  pointed.  See  also  the  case  of  People 
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V.  Droste,  160  Mich.  66,  where  the  former  testimony  of  a 
witness  who  was  ill  was  held  properly  admitted,  and  the 
court  pointed  out  that  the  defendant  did  not  ask  for  a  con- 
tinuance and  did  not  assent  to  the  suggestion  of  the  court 
that  the  witness  be  examined  at  her  home.  Indeed  the  fact 
that  the  unavailability  of  a  witness  is  of  a  temporary  nature 
would  seem  to  have  more  to  do  with  the  matter  of  postpon- 
ing the  trial  of  the  case  than  with  the  admissibility  of  the 
evidence  in  the  event  that  the  trial  has  been  proceeded 
with.  And  so  in  a  great  many  cases  the  former  testimony 
of  an  absent  witness  has  been  admitted  without  any  show- 
ing that  the  absence  was  permanent  or  for  an  indefinite 
time.  See  People  v.  Devine,  46  Cal.  45;  State  v.  Walton, 
53  Ore.  557,  563;  Ter.  v.  Evans,  2  Idaho  627;  Warren  v. 
State,  6  Okl.  Cr.  1,  11;  Poe  v.  State,  129  S.  W.  (Ark.)  292; 
Meldrum  v.  State,  146  Pac.  (Wyo.)  596;  State  v.  Moeller, 
24  N.  D.  165;  State  v.  Hejjeman,  24  S.  D.  1.  "If  the  testi- 
mony of  a  deceased  witness  given  at  a  former  trial  of  the 
case  against  the  accused  is  admissible  against  him  at  a 
second  trial  of  the  same  case,  for  tlie  reasons  above  noticed 
we  can  see  no  reason  why  the  testimony  of  a  witness  given 
at  a  former  trial  is  not  admissible  against  the  accused  at  a 
second  trial  when  such  witness  is  beyond  the  jurisdiction 
of  the  court,  because  in  that  instance  it  is  impossible  for 
the  prosecution  to  produce  such  witness  in  court  by  pro- 
cess." Henwood  v.  People,  57  Colo.  544,  557.  "Logically 
there  seems  no  middle  ground.  Unless  the  requirement  of 
the  constitution  is  complied  with,  the  death  of  a  witness 
should  not  permit  the  use  of  his  testimony.  If  it  is  com- 
plied with,  the  evidence  should  be  admited,  unless  open  to 
some  objection  other  than  the  constitutional  one.  Accord- 
ingly, as  already  stated,  in  a  large  number  of  cases  it  is  held 
that  the  absence  of  the  witness  from  the  jurisdiction  of  the 
court,  and  the  consequent  impossibility  of  compelling  his 
attendance,  justifies  the  use  of  his  former  testimony.  While 


TER.  V.  CURRAN,  23  Haw.  421.  427 

Opinion  of  the  Court 

there  are  also  many  decisions  to  the  contrary,  the  recent 
tendency  seems  to  favor  the  rule  stated."  State  v.  Nelson, 
68  Kan.  566,  570.  "It  is  obvious  that  this  reasoning  is 
quite  as  forceful  and  as  applicable  in  a  case  where  the  wit- 
ness is  out  of  the  state,  and  therefore,  beyond  the  reach  of 
a  subpoena.  The  state  is  quite  as  helpless  in  procuring  his 
attendance  as  though  he  were  dead  or  beyond  the  sea,  and 
the  defendant  has  had  precisely  the  same  advantage  in  the 
way  of  confrontation."  State  v.  Brown,  152  la.  427,  435. 
And  in  those  states  where  the  former  testimony  of  an  ab- 
sent witness  is  admitted  under  statutory  provisions  the 
courts,  in  sustaining  the  validity  of  the  legislation,  proceed 
upon  the  theory  that  the  constitutional  provision  as  to  con- 
frontation is  declaratory  and  that  the  evidence  was  admis- 
sible at  common  law.  See  State  v.  King,  24  Utah  482; 
State  V.  Meyers,  59  Ore.  537;  People  v.  Elliott,  172  N.  Y. 
146.  Furthermore  it  is  quite  generally  held  that  the  evi- 
dence is  admissible  where  a  witness  cannot  be  found  after 
diligent  search  without  any  further  showing  that  he  has 
quit  the  jurisdiction,  or  that  he  has  left  the  state  perma- 
nently. See  Putn^  v.  State,  47  So.  (Fla.)  864;  Pope  v.  State, 
63  So.  (Ala.)  71;  1  Greenleaf  Ev.,  Sec.  163.  In  the  analo- 
gous case  of  the  absence  of  a  witness  on  account  of  illness 
there  is  a  conflict  of  authority  on  the  point  whether  it  must 
be  shown  that  the  illness  is  of  a  permanent  character.  In 
the  well  considered  case  of  People  v.  Droste,  supra,  the 
court  said,  "And  upon  principle,  we  are  unable  to  appre- 
ciate any  good  reason  why  the  people  or  respondent  should 
have  the  benefit  of  such  evidence  in  cases  where  the  witness 
is  dead  or  permanently  ill,  and  be  denied  that  benefit  when 
the  witness  is  only  temporarily  ill.  In  all  three  cases  the 
important  fact  is  identical — the  witness  cannot  be  produced 
to  testify  before  the  jury."    160  Mich.  76. 

In  1  Greenleaf  Ev.  (16th  ed.)  Sec.  163g,  it  is  said  the 
application  of  the  rule  in  cases  where  the  witness  is  ill  or 
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cannot  be  found,  should  be,  and  usually  is,  left  to  the  dis- 
cretion of  the  trial  court.  And  see  Thornton  v.  Britton,  144 
Pa.  St.  126,  131;  Harwell  v.  State,  68  So.  (Ala.)  600;  King 
V.  McCarthy,  54  Minn.  190,  195;  Putnal  v.  State,  supra. 
The  reason  of  the  thing  applies  also  in  a  case  where,  as 
here,  the  witness  is  temporarily  absent  from  the  jurisdic- 
tion. Whether  or  not  a  temporary  absence  will  furnish  suf- 
ficient ground  for  the  admission  of  the  former  testimony 
may  well  be  made  to  depend  upon  the  circumstances  of  the 
case.  If  the  prosecution  were  insisting  upon  a  trial  in  the 
absence  of  the  former  witness  apparently  on  the  theory 
that  it  would  prefer  to  have  the  testimony  read  to  the  jury 
rather  than  have  the  witness  present,  and  the  defendant 
was  desirous  of  a  continuance  till  the  return  of  the  witness 
upon  the  theory  perhaps  that  it  would  be  an  advantage  to 
have  the  jury  see  and  hear  witnesses,  or,  in  order  that  the 
witness  might  be  more  thoroughly  cross-examined  than  he 
had  been  at  the  former  trial,  the  secondary  evidence  might 
well  be  excluded.  On  the  other  hand,  if  the  defendant  has 
successfully  insisted  on  an  immediate  trial  and  has  opposed 
a  reasonable  continuance  pending  the  return  of  the  witness, 
the  case  is  for  all  practical  purposes  in  the  position  it  would 
have  been  in  if  the  witness  were  permanently  out  of  the 
reach  of  the  court,  or  dead.  In  the  case  at  bar  the  defendant 
objected  to  a  continuance  till  the  witness  returned,  when 
asked  for  by  the  prosecution,  and  twice  refused  to  accede 
to  the  suggestion  of  the  court  that  the  trial  should  be  post- 
poned. In  admitting  the  evidence  the  trial  court  exercised 
its  discretion  wisely.  In  now  endeavoring  to  obtain  a  re- 
trial the  defendant  is,  in  effect,  asking  for  what  he  refused 
in  the  court  below,  namely,  a  trial  with  the  witness  pres- 
ent.   There  is  little  in  his  position  to  recommend  it. 

In  the  case  of  Motes  v.  United  States,  178  U.  S.  458,  474, 
where  a  witness  for  the  government  who  had  been  in  cus- 
tody was  allowed  to  escape,  though  it  was  not  shown  that 
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he  had  gone  beyond  the  jurisdiction  of  the  court,  the  ad- 
mission of  his  former  testimony  was  held  to  be  error.  The 
court  held  that  former  testimony  in  a  criminal  case  should 
not  be  admitted  "when  it  does  not  appear  that  the  witness 
was  absent  by  the  suggestion,  connivance  or  procurement 
of  the  accused,  but  does  appear  that  his  absence  was  due  to 
the  negligence  of  the  prosecution."  In  the  case  at  bar  we 
think  that  the  prosecution  was  not  negligent.  True,  it  was 
known  that  the  witness  intended  to  leave  the  Territory. 
But  he  was  an  enlisted  man  in  the  forces  of  the  United 
states  stationed  in  this  Territory  who,  because  of  the  ill- 
ness  of  his  wife,  was  going  to  the  mainland  on  a  limited 
furlough,  and  was  under  the  obligation  of  the  service  to 
return  upon  its  expiration.  Under  the  circiunstances  we 
think  the  prosecution  was  not  obliged  to  detain  the  man  by 
subpoena  or  under  the  statute  relating  to  the  detention  of 
witnesses  in  criminal  cases.  If  the  case  could  not  be  post- 
poned until  the  return  of  the  witness  justice  required  that 
the  testimony  given  by  the  witness  at  the  former  trial 
should  be  admitted. 

The  evidence  in  the  case  was  conflicting,  but  the  jury,  of 
course,  were  the  judges  of  the  credibility  of  the  witnesses 
and  the  weight  of  their  testimony.  There  was  ample  evi- 
dence to  sustain  the  verdict. 

The  exceptions  are  overruled. 

A.  M.  Cristy,  First  Deputy  City  and  County  Attorney, 
for  the  Territory. 

DISSENTING   OPINION  OP   QUARLES,   J. 

I  am  unable  to  concur  in  the  conclusion  reached  by  the 
majority,  but  do  concur  in  the  conclusion  of  the  majority 
that  section  3821  R.  L.,  relating  to  the  admissibility  of 
depositions,  does  not  apply  to  the  case  at  bar. 

In  my  opinion  the  evidence  of  the  witness  Derda  was  not 
admissible.    All  of  the  authorities  agree  that  the  evidence 
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given  by  a  witness  at  a  former  trial  is  only  admissible  as 
secondary  evidence  in  cases  of  necessity.  The  evidence  of 
said  witness  was  material,  and  to  show  its  materiality  I 
shall  briefly  refer  to  the  principal  points  in  the  evidence  as 
shown  by  the  record.  The  vital  question  in  the  case  is 
whether  or  not  the  defendant  struck  the  prosecuting  wit- 
ness Terry  a  blow  and  thereby  assaulted  and  knocked  him 
down.  On  this  point  five  witnesses,  besides  the  witness 
Derda,  testified  to  having  seen  the  assault  or  blow  struck. 
The  prosecuting  witness  Terry  testified  that  he  did  not  see 
the  party  who  struck  him — did  not  know  who  struck  him. 
The  witness  Yarrick,  who  was  standing  immediately  in 
front  of  Terry  when  the  latter  was  struck,  facing  Terry  and 
talking  to  him,  did  not  see  the  party  who  struck  the  blow. 
On  behalf  of  the  prosecution  the  witness,  Hiram  Kerr,  testi- 
fied that  he  saw  the  defendant  strike  Terry  and  that  de- 
fendant hit  Terry  on  the  back  of  his  head  and  the  latter 
fell  on  his  back.  The  statement  of  itself  is  inconsistent  and 
improbable,  and  the  witness  Kerr,  on  cross-examination, 
admitted  having  changed  his  evidence  in  several  material 
matters  from  what  it  was  at  the  former  trial.  The  absent 
witness  testified  at  the  former  trial  that  he  saw  the  defend- 
ant strike  the  prosecuting  witness  Terry,  but  the  evidence 
shows  that  he  was  a  stranger  to  the  defendant,  as  does  that 
of  nearly  all  of  the  witnesses.  On  the  other  hand  the  defend- 
ant testified  positively  that  he  did  not  strike  the  prosecut- 
ing witness  Terry  and  was  not  near  hun  at  the  time  he 
was  struck.  Richard  F.  Moorhead,  Emmil  Wagner,  Jack 
Hill  and  Matthew  M.  Kearney,  each  and  all  testified  that 
they  saw  the  prosecuting  witness  Terry  when  he  was  struck 
and  knocked  down;  that  the  defendant  did  not  strike 
Terry;  that  Terry  was  struck  by  a  tall  slender  man  who 
walked  down  Hotel  street  Ewa  way  a  short  distance  and 
then  crossed  over  Hotel  street  to  the  alley  leading  to  the 
Bijou  theater.    The  appearance  and  build  of  this  man,  be- 
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ing  taU  and  slender,  was  in  striking  contrast  with  that  of 
the  defendant,  who  was  heavy  and  stockily  built  and  not  so 
tall.  The  overwhelming  weight  of  the  testimony  is  to  the 
effect  that  the  defendant  did  not  commit  the  assault 
charged  against  him,  yet  under  the  rule  established  by  ap- 
pellate courts  that  a  verdict  in  a  criminal  case  will  not  be 
reversed  when  the  evidence  is  conflicting  and  there  is  a  scin- 
tilla of  evidence  supporting  the  verdict,  harsh  as  the  rule 
appears,  prevents  a  reversal  on  the  ground  that  the  verdict 
is  contrary  to  the  weight  of  the  evidence.  These  observa- 
tions show  the  importance  of  the  evidence  of  the  witness 
Derda  against  the  defendant,  and,  if  that  evidence  was  im- 
properly admitted,  an  affirmance  of  the  judgment  upon 
the  verdict  could  not  be  had  upon  the  idea  that  the  jury 
would  have  found  the  same  verdict  even  if  the  evidence 
of  Derda  had  not  been  admitted.  If  wrongfully  admitted 
the  admission  of  Derda's  evidence  was  clearly  prejudicial 
error  which  of  itself  necessitates  a  reversal  and  a  new  trial. 

The  position  taken  in  the  majority  opinion  that  forsooth 
the  defendant  made  an  objection  to  the  manner  in  which 
the  jury  was  being  selected  and  the  trial  judge  then  offered 
to  continue  the  case  two  weeks  and  the  prosecution  asked 
that  it  go  over  for  a  little  longer  time  or  until  after  the  13th 
of  December,  to  which  the  defendant  failed  to  agree,  is  not 
sufficient  excuse  upon  which  to  predicate  the  admission  of 
evidence  not  otherwise  admissible.  Nor  was  the  suggestion 
made  by  the  trial  judge  during  the  trial,  that  the  case  could 
be  continued  until  Derda's  return  and  the  failure  of  the 
defendant  to  agree  thereto,  sufficient  upon  which  to  pre- 
dicate the  admission  of  evidence  not  otherwise  admissible. 
To  my  mind  the  idea  seems  novel  that  it  is  the  duty  of 
the  defendant  to  prepare  or  help  to  prepare  the  case  against 
himself.  Such  may  be  correct  practice,  but  to  the  writer,  if 
it  be,  it  is  certainly  something  heretofore  unknown  to  him. 

A  careful  perusal  of  the  record,  which  is  very  lengthy, 
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consisting  of  more  than  400  typewritten  pages,  convinces 
me  that  many  of  the  rulings  of  the  court  in  admitting  evi- 
dence over  the  objections  of  the  defendant,  and  to  which 
some  of  the  exceptions  go,  were  erroneous.  A  number  of  the 
exceptions  go  to  the  admission  of  evidence  given  by  the 
prosecuting  witness  Terry  and.  the  witness  Alfred  Mia, 
tracing  the  actions  and  movements  of  the  prosecuting  wit- 
ness from  the  time  that  he  reached  Honolulu  from  Pearl  Har- 
bor at  4:55  P.M.  on  the  day  of  the  assault  up  to  the  time 
of  the  assault.  Such  evidence  to  my  mind  was  immaterial. 
But  the  prosecution  connected  it  with  statements  made  by 
these  two  witnesses  showing  that  at  a  number  of  times  dur- 
ing the  evening  they  saw  the  defendant  Curran,  and  their 
evidence  had  a  tendency  to  show  that  Curran  was  shadow- 
ing the  prosecuting  witness.  Their  statements,  however,  are 
flatly  contradicted  by  Curran  and  by  the  witnesses  Max 
Lange  and  Walter  A.  Wood,  showing  that  the  defendant 
was  at  the  Criterion  bar  at  the  comer  of  Hotel  and  Bethel 
streets  from  4  to  6  P.  M.  on  the  said  day,  while  the  witness 
William  Armstead  and  the  defendant  testified  that  the  de- 
fendant was  at  said  Criterion  bar  from  a  little  after  4  P.  M. 
to  8  P.  M.  on  the  said  day.  On  this  particular  point  again 
we  find  the  weight  of  the  evidence  decidedly  against  the 
contention  of  the  prosecution  and  in  favor  of  the  defendant. 
This  brings  us  to  the  principal  question  in  this  case.  We 
have  no  statute  making  the  evidence  of  an  absent  witness, 
given  at  a  former  trial,  admissible  at  a  later  trial,  and  hence 
if  admissible  it  must  be  so  under  the  common  law  which  is 
in  full  force  in  this  jurisdiction  where  a  rule  of  the  common 
law  relating  to  substantive  right  is  binding  upon  this  court 
until  changed  by  statute  (Macaulay  v.  Schurmann,  22 
Haw.  140).  All  of  the  authorities  agree  that  if  the  evidence 
of  a  witness  given  at  a  former  trial  in  the  same  case  be  ad- 
mitted on  some  rule  of  the  common  law  or  statute  making 
it  admissible,  that  the  constitutional  right  of  the  defendant 
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to  confront  and  cross-examine  the  witness  is  not  violated 
he  having  had  the  opportunity  of  confrontation  and  cross- 
examination  at  the  former  trial.  Hence  the  question  before 
us  is  to  be  decided  entirely  outside  of  the  constitutional 
question.  I  shall  briefly  review  some  of  the  authorities,  Eng- 
lish and  American,  touching  the  question  under  considera- 
tion. 

"It  is  an  incontrovertible  rule,  that  when  the  witness 
himself  may  be  produced  his  deposition  cannot  be  read,  for 
it  is  not  the  best  evidence.  But  the  deposition  of  a  witness 
may  be  read  not  only  where  it  appears  that  the  witness  is 
actually  dead,  but  in  all  cases  when  he  is  dead  for  all  pur- 
poses of  evidence;  as  where  diligent  search  has  been  made 
for  the  witness,  and  he  cannot  be  found,  where  he  resides  in 
a  place  beyond  the  jurisdiction  of  the  court,  or  where  he 
has  become  lunatic  or  attainted"  (1  Starkie's  Evidence 
310,  311). 

In  Buller's  Law  of  Nisi  Prius  242,  it  is  said:  "And  by 
1  &  2  P.  &  M.  c.  13  and  2  &  3  P.  &  M.  c.  10  justices  of  the 
peace  shall  examine  of  persons  brought  before  them  for 
felony,  and  of  those  who  brought  them,  and  certify  such 
examination  to  the  next  gaol  delivery ;  but  the  examination 
of  the  prisoner  shall  be  without  oath,  and  the  others  upon 
oath,  and  these  examinations  shall  be  read  against  the 
offender  upon  an  indictment,  if  the  witness  be  dead." 

It  was  a  rule  of  the  common  law  that  if  a  witness  be  dead 

or  be  diligently  sought  for  and  cannot  be  found  (the  same 

as  dead  to  the  party  desiring  his  evidence)  his  deposition, 

taken  in  a  case  involving  the  same  matters  and  between 

the  same  parties,  is  admissible.    Godbolt  326;  Bull.  N.  P. 

239. 

"Evidence  given  by  a  witness  in  a  previous  action  is  rele- 
vant for  the  purpose  of  proving  the  matter  stated  in  a 
subsequent  proceeding,  or  in  a  later  stage  of  the  same  pro- 
ceeding, when  the  witness  is  dead,  or  is  mad,  or  so  ill  that 
he  will  probably  never  be  able  to  travel,  or  is  kept  out  of 
the  way  by  the  adverse  party,  or  in  civil,  but  not,  it  seems, 
in  criminal  cases,  is  out  of  the  jurisdiction  of  the  court,  or, 
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perhaps,  in  civil,  but  not  in  criminal,  cases  when  he  cannot 
be  found"  (Stephen's  Evidence,  Art.  32). 

Stephen  cites  as  supporting  the  rule  Rex  v.  Hogg,  6  C. 
&  P.  176;  Reg.  v.  Scaife,  5€ox  Cr.  243,  244;  Fry  v.  Wood, 
1  Atk.  444.  To  the  same  effect  is  the  decision  in  Lord 
Morly's  case  decided  in  the  year  1866  and  reported  in  Kel. 
53,  55,  and  the  decision  in  Reg.  v.  Hagan,  decided  in  1837, 
reported  m  8  C.  &  P.  167. 

In  Reg.  v.  Scaife,  supra,  Scaife  was  indicted  with  two 
others  on  the  charge  of  larceny.  One  of  the  defendants, 
Smith,  it  appears,  contrived  to  get  a  witness,  one  Ann  Gar- 
nett,  who  had  been  examined  before  the  magistrate  upon 
the  committal  of  the  prisoners,  to  absent  herself  from  the 
trial.  Her  deposition  was  admitted  against  all  of  the  de- 
fendants. The  court  of  Queen's  Bench  in  1851  reversed  the 
judgment  as  against  Scaife  and  his  codefendant,  other  than 
Smith,  upon  the  ground  that  the  deposition  of  said  Ann 
Garnett  was  improperly  admitted  in  evidence.  Lord  Camp- 
bell, chief  justice,  in  commenting  upon  the  admission  of 
the  deposition,  said :  "Then,  is  such  a  document  admissible 
against  a  prisoner  without  proof  either  that  the  deponent 
is  dead,  or  that  he  is  kept  away  by  the  contrivance  of  the 
prisoner,  upon  the  bare  ground  that  the  witness  is  absent 
and  cannot  be  found?  No  case  has  gone  so  far  hitherto, 
and  I  should  be  sorry  that  we  should  now  make  a  precedent, 
which  might  have  the  effect  of  depriving  the  accused  per- 
son of  the  advantage  of  having  the  witnesses  against  him 
examined  personally  in  the  presence  of  the  jury,  with  full 
liberty  for  the  accused  to  examine  upon  all  matters  which 
may  be  material  to  his  defense."  In  the  same  case  Cole- 
ridge, J.,  said:  "Before  the  recent  statute  (11  &  12  Vict, 
c.  42),  the  deposition  of  an  absent  witness  was  only  admis- 
sible in  case  of  the  death  of  the  witness,  or  his  absence  be- 
ing procured  by  the  prisoner.  All  other  cases  were  in  one 
category,  and  the  depositions  of  absent  witnesses  were  in- 
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admissible.  The  recent  statute  (11  &  12  Vict.  c.  42)  took 
t^e  case  of  sickness  such  as  to  incapacitate  the  witness  from 
traveling  out  of  that  category,  and  classed  it  with  the  two 
other  excepted  cases."  In  the  same  case  Erie,  J.,  said:  "As 
regards  the  two  prisoners  Scaife  and  Rooke,  the  admissi- 
bility of  this  document  rests  only  upon  the  absence  of  the 
witness.  There  is  no  valid  authority  that  that  is  suflBcient 
to  make  a  deposition  of  this  kind  receivable  in  evidence." 

Phillipps  on  Evidence,  pp.  368,  369,  says:  "Before  the 
statutes  of  Philip  and  Mary,  a  deposition  taken  before  a 
justice  of  the  county,  where  a  felony  was  committed,  would 
not  have  been  evidence,  even  though  the  witness  had  died, 
or  was  unable  to  travel." 

"The  dej)osition  of  a  witness,  taken  upon  oath,  in  the 
presence  of  a  prisoner,  who  has  been  brought  before  the 
magistrate  on  a  charge  of  felony,  may  be  given  in  evidence 
on  the  trial  of  an  indictment  for  the  same  felony,  if  it  be 
proved  on  oath,  to  the  satisfaction  of  the  court,  that  the 
informant  is  dead,  or  prevented  by  sickness  from  attend- 
ing, or  that  he  is  kept  away  by  the  means  and  contrivance 
of  the  prisoner;  provided  also,  that  the  deposition,  offered 
in  evidence,  is  proved  to  be  the  same  as  was  sworn  before 
the  justice,  without  any  alteration." 

The  common  law  rule  as  to  admitting  the  deposition  of 

an  absent  witness,  as  amended  by  the  Stat.  Geo.  4,  c.  65, 

is  stated  in   2  Starkie's  Ev.,  383,  as  to  preliminary  proof, 

laying  the  predicate  therefor,  to  be  as  follows: 

"It  must  also  be  previously  proved  that  the  witness  is 
dead ;  or  that  he  has  been  kept  away  by  the  practices  of  the 
prisoner,  or,  as  has  been  said,  that  he  is  unable  to  travel. 
It  seems,  however,  to  be  very  doubtful  whether  the  mere 
casual  and  temporary  inability  of  the  witness  to  attend  in 
a  criminal  case,  be  a  suflScient  ground  for  admitting  his  de- 
position, which  affords  evidence  of  a  nature  much  less  sat- 
isfactory than  the  testimony  of  a  witness  examined  viva 
voce  in  court,  and  which  might  be  procured  at  another 
time  if  the  trial  were  postponed."  To  the  same  effect  is 
the  text  in  3  Russell,  Cr.  466. 
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I  .have  been  unable  to  find  any  text  writer  or  any  English 
decision  to  the  effect  that  prior  to  the  colonization  of 
America  proof  of  the  temporary  absence  of  a  witness  fur- 
nished a  sufficient  predicate  at  conmion  law  for  introducing 
his  evidence  given  at  a  former  trial,  but  the  English  de- 
cisions are  all  to  the  contrary  under  the  common  law,  and 
this  is  especially  so  in  criminal  cases.  Not  even  by  statutory 
amendments  have  the  exceptions  to  the  rule  against  intro- 
ducing such  evidence  been  extended  in  England  so  as  to 
admit  such  evidence  on  the  bare  showing  of  temporary 
absence.  Some  of  the  American  States  have  adopted  stat- 
utes broad  enough  to  admit  such  evidence  and  to  support 
the  rule  adopted  by  the  trial  court,  and  sanctioned  in  the 
majority  opinion,  that  the  evidence  of  said  witness  Derda 
was  admissible  on  showing  that  he  was  temporarily  absent 
from  this  jurisdiction  and  soon  to  return.  Our  legislature 
might  have  changed  the  common  law  rule  in  this  regard 
by  making  the  evidence  of  a  witness  given  at  a  former  trial 
and  reported  by  the  official  stenographer  admissible  in  evi- 
dence at  a  succeeding  trial  when  the  presence  of  the  wit- 
ness at  a  succeeding  trial  could  not  for  any  reason  be  ob- 
tained, but  it  has  not  done  so.  Many  States  have  enacted 
such  a  statute,  among  others  the  following:  California 
{Hicks  V.  Lovell,  64  Cal.  14,  22;  People  v.  Plyler,  126  Cal. 
379) ;  Georgia  {Eagle  etc.  Co.  v.  Welch,  61  Ga.  444,  448) ; 
Idaho  {Territory  v.  Evans,  2  Idaho  627,  632);  Kansas 
{New  V.  Smith,  94  Kan.  6);  Kentucky  {Sievers-Carson 
Hardware  Co.  v.  Curd,  71  S.  W.  506) ;  Maine  {Edgerley  v. 
Appleyard,  86  Atl.  244;  State  v.  Frederic,  69  Me.  400); 
Missouri  {Ratliff  v.  Quincy,  0.  &  K.  C.  R.  Co.,  131  Mo. 
App.  118) ;  Montana  {Mette  &  Kanne  Dis.  Co.,  v.  Lowrey, 
39  Mont.  124,  132) ;  New  York  {Fortunato  v.  City  of  New 
York,  77  N.  Y.  S.  575;  People  v.  Elliott,  172  N.  Y.  146; 
Shaw  V.  N.  Y.  Elevated  R.  Co.,  187  N.  Y.  186;  concurring 
opinion  of  Follet,  J.,  in  Mut.  Life  Ins.  Co.  v.  Anthony, 


TER.  V.  CURRAN,  23  Haw.  421.  437 


I 


Quarles,  J.,  dissenting. 


4  N.  Y.  S.  501);  Oregon  {Beard  v.  Royal  Neighbors  of 
America,  60  Ore.  41,  44);  Pennsylvania  (Commonwealth 
V.  Cleary,  148  Pa.  St.  26) ;  Utah  {State  v.  Hillstrom,  150 
Pac.  935;  State  v.  King,  24  Utah  482) ;  Washington  {Knut- 
son  V.  Moe  Bros.,  72  Wash.  290,  130  Pac.  347) ;  West  Vir- 
ginia {Bare  v.  Victoria  Coal  &  Coke  Co.,  80  S.  E.  941). 

Colorado  has  a  provision  in  its  constitution  authorizing 
the  taking  of  depositions  and  their  use  in  criminal  cases. 
In  Ryan  v.  People,  21  Colo.  119,  it  was  held  that  the  provi- 
sion being  a  modification  of  the  general  rule  that  upon 
final  trial  the  accused  must  be  confronted  with  the  witness 
against  him  all  of  the  requirements  as  to  the  taking  of  such 
depositions  must  be  strictly  complied  with  unless  waived 
by  the  accused.  Decisions  from  the  States  adopting  such 
statutes  are  not  authority  here  where  the  question  is 
whether  or  not  the  admission  of  Derda's  evidence  is  author- 
ized at  the  common  law.  1  Greenleaf  Ev.,  Sec.  163,  is  often, 
cited  as  sustaining  the  admissibility  of  evidence  when  the 
witness  cannot  be  found.  That  authority  and  decisions 
holding  the  same  thing  are  not  authority  authorizing  the 
admission  of  Derda's  evidence  for  the  reason  that  Derda 
could  be  found;  his  whereabouts  were  known,  and  his  re- 
turn to  this  jurisdiction  was  to  take  place  within  a  few 
days  after  the  commencement  of  the  trial.  There  are 
numerous  decisions  holding  that  under  such  circumstances 
the  party  desiring  his  evidence  should  move  for  a  post- 
ponement of  the  trial.  The  bare  suggestion  that  a  trial  be 
postponed  is  not  an  application  for  a  postponement.  The 
matter  of  postponing  a  trial  is  largely  in  the  discretion  of 
the  trial  court,  as  has  been  held  by  this  court  {Waldeyer 
V.  Wailuku  Sug.  Co,,  19  Haw.  245),  and,  as  heretofore  sug- 
gested, a  mere  oral  request  by  the  prosecuting  attorney,  or 
a  suggestion  by  the  court,  although  not  agreed  to  by  the 
defendant,  does  not  waive  any  right  as  to  postponement  or 
as  to  the  admissibility  of  evidence  if  the  trial  proceeds.   An 
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application  for  a  postponement  must  be  made  on  a  proper 
showing.  The  learned  author  in  1  Greenleaf  Ev.,  See.  163, 
cites,  as  sustaining  the  proposition  that  if  a  witness  who 
testified  at  a  former  trial  cannot  be  found  his  evidence  is 
admissible,  the  following:  Bull.  N.  P.  239,  242;  Starkie's 
Ev.,  264;  12  Vin.  Abr.  107,  A,  b.  31;  Godb.  326,  and  Rex, 
V.  Eriswell,  3  T.  R.  707,  721.  None  of  the  authorities  cited 
sustains  the  rule  in  a  criminal  case  in  the  absence  of  a  stat- 
ute. Professor  Wigmore,  in  his  edition  of  Greenleaf  on  Evi- 
dence (Vol.  1,  Sec.  163f,  16  ed.),  says,  inter  alia:  "So  far 
as  confrontation  is  concerned,  then,  the  only  question  is 
whether  it  can  be  had  under  the  circumstances  of  the  case; 
if  it  can  be,  it  must  be ;  if  not,  it  may  be  dispensed  with ; " 
and  (in  Sec.  163g),  "Mere  absence,  however,  may  not  be 
sufficient,  and  it  is  usually  said  that  a  residence  or  an  ab- 
sence for  a  prolonged  or  uncertain  time  is  necessary."  It 
does  not  seem  correct  or  logical  to  say  that  a  witness  whose 
whereabouts  is  known  and  whose  presence  at  the  place  of 
trial  is  to  take  place  within  a  few  days  makes  it  impossible 
to  have  the  witness  in  person  at  the  trial.  Consequently, 
under  such  circumstances,  the  rule  laid  down  by  Professor 
Wigmore  in  Sec.  163g,  supra,  does  not  sustain  the  rule  ad- 
opted in  the  majority  opinion.  Professor  Wigmore  cites  in 
a  note  to  Sec.  163g,  supra,  to  sustain  the  proposition  that 
temporary  absence  is  not  sufficient  to  authorize  the  admis- 
sion of  evidence  given  at  a  former  trial,  the  following  de- 
cisions: Fry  V.  Wood,  1  Atk.  445;  Roe  v.  Jones,  3  Low.  Can. 
58 ;  Sutor  v.  McLean,  18  U.  C.  Q.  B.  492 ;  Mims  v.  Sturte- 
vant,  36  Ala.  64.  In  Fry  v.  Wood,  supra,  the  parties  agreed 
that  a  deposition  taken  in  a  chancery  case  could  be  used 
in  a  case  at  law  between  the  same  parties,  the  witness 
being  dead  or  sick  or  out  of  the  Kingdom.  A  long  line  of 
Alabama  cases,  including  Mims  v.  Sturtevant,  supra,  estab- 
lish the  rule  beyond  question  that  the  temporary  absence 
of  a  witness  is  not  a  sufficient  predicate  to  authorize  the 
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introduction  of  his  evidence  given  at  a  former  trial.    In  2 

Wigraore  Ev.,  Sec.  1402,  it  is  said,  inter  alia: 

"The  principle  upon  which  depositions  and  former  testi- 
mony diould  be  resorted  to  is  the  simple  principle  of  neces- 
sity,— i.e.  the  absence  of  any  other  means  of  atiUzing  the 
witness'  knowledge.  If  his  testimony  given  anew  in  court 
cannot  be  had  it  will  be  lost  entirely  for  the  purposes  of 
doing  justice  if  it  is  not  received  in  the  form  in  which  it 
survives  and  can  be  had.  The  only  inquiry,  then,  need  be: 
Is  his  testimony  in  court  unavailable?  We  may  of  course 
distinguish  further  between  testimony  unavailable  by  any 
means  whatever  and  testimony  unavailable  without  serious 
inconvenience.  The  common  law  rulings  certainly  stopped 
at  unavailability  of  the  former  sort;  conditions  of  the 
latter  sort  rest  wholly  on  statutory  sanction." 

A  statute  in  Georgia  authorizes  the  introduction  of  evi- 
dence given  by  a  witness  at  a  former  trial  when  his  pres- 
ence is  unavailable  (Atlanta  &  C.  A.  R.  Co.  v.  Gravitt,  20 
S.  E.-Ga.~550). 

Before  referring  to  other  decisions  I  will  briefly  review 
the  principal  authorities  relied  on  to  support  the  majority 
conclusion  in  this  case.  In  People  v.  Bird,  132  Cal.  261, 
the  witness  was  dead.  What  the  court  said  as  to  the  rule  at 
common  law  when  a  witness  was  out  of  the  jurisdiction  was 
purely  obiter,  as  a  statute  of  California  permitted  the  use 
of  evidence  given  at  a  former  trial  under  the  circumstances. 
In  People  v.  Droste,  160  Mich.  66,  the  absent  witness  was 
sick  at  home  and  could  not  attend.  The  defendant  had  re- 
fused to  go  to  her  home  to  be  present  at  the  taking  of  the 
deposition  and  have  the  opportunity  to  cross-examine.  In 
State  V.  Walton,  53  Ore.  557,  one  witness  was  dead,  the 
other  beyond  the  jurisdiction  of  the  court — whether  per- 
manently or  temporarily  does  not  appear.  The  court  only 
considered  the  constitutional  question  of  confrontation  and 
cross-examination.  This  decision  also  was  under  a  statute 
making  the  evidence  given  at  a  former  trial  admissible.  In 
State  V.  Moeller,  24  N.  D.  165,  the  witness  was  shown  to  be 
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out  of  the  State,  but  whether  permanently  or  temporarily 
did  not  appear.  The  principal  objection  to  the  introduction 
of  his  evidence  given  at  a  former  trial  was  that  accused  was 
denied  the  right  at  the  former  trial  to  fully  and  fairly  cross- 
examine  the  witness.  This  contention  was  overruled.  As  I 
read  that  case  it  is  not  authority  for  the  introduction  of  the 
evidence  given  at  a  former  trial  by  a  witness  temporarily 
out  of  the  jurisdiction.  In  State  v.  Heffernan,  24  S.  D.  1, 
it  does  not  appear  whether  the  witness  was  permanently  or 
temporarily  absent.  The  case  was  discussed  and  appears 
to  have  been  decided  principally  upon  the  constitutional 
question  of  confrontation  and  cross-examination.  In  State 
V.  Brown,  152  Iowa  427,  432,  the  evidence  of  a  witness  at 
the  former  trial  was  admitted  on  a  showing  that  the  witness 
was  out  of  the  State  and  in  another  State.  No  showing  was 
made  as  to  whether  his  absence  was  permanent  or  tem- 
porary. The  deposition  was  admitted  under  a  provision  of 
the  Iowa  code.  In  Henwood  v.  People,  57  Colo.  544,  the 
evidence  given  by  two  absent  witnesses  at  a  former  trials 
both  of  whom  had  left  the  State  and  continued  out  of  its 
jurisdiction,  was  admitted  without  objection  on  the  part 
of  the  defendant.  No  showing  appears  to  have  been  made 
as  to  whether  the  absence  of  the  witnesses  was  permanent 
or  temporary.  The  case  was  decided  mainly  upon  the  con- 
stitutional question.  In  Warren  v.  State,  6  Okl.  Cr.  1,  5,  the 
absent  witness  had  left  the  State  and  gone  to  another 
State — whether  permanently  or  temporarily  does  not  ap- 
pear. The  case  of  Territory  v.  Evans,  2  Idaho  627,  was 
decided  upon  a  statute  authorizing  the  use  of  the  evidence 
of  the  absent  witness  given  at  a  former  trial.  This  case, 
although  cited  in  the  majority  opinion  and  in  a  number 
of  decisions  as  sustaining  the  rule  contended  for  on  behalf 
of  the  prosecution,  was  expressly  overruled  by  the  supreme 
court  of  Idaho  in  State  v.  Potter,  6  Idaho  584.  In  King  v. 
McCarthy,  54  Minn.  190,  it  appears  that  the  absent  wit- 
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ness  had  left  the  State  and  located  in  St.  Louis,  Missouri, 
and  was  there  engaged  in  business.  The  court  in  that  case 
(p.  195)  said :  "Anything  which  will  reasonably  satisfy  the 
court  that  the  absent  witness  is  not  likely  to  return  within 
the  jurisdiction  of  the  State  may  be  admitted.  See  Wyatt 
V.  Bateman,  7  Car.  &  P.  586 ;  Austin  v.  Rumsey,  2  Car.  & 
K.  736;  also  Prince  v.  Blackburn,  2  East  250."  The  cases 
cited  in  the  quotation  from  King  v.  McCarthy  were  cases 
involving  the  discretion  of  the  trial  court  in  admitting  evi- 
dence of  the  handwriting  of  an  attesting  witness  to  a  deed 
or  other  instrument  when  the  witness  is  absent  from  the 
jurisdiction.  In  Thornton  v,  Britton,  144  Pa.  St.  126,  the 
deposition  of  a  witness  eighty-seven  years  old,  infirm  and 
confined  to  his  room,  taken  in  a  previous  action  between 
the  same  parties  about  the  same  subject-matter,  was  held 
admissible,  in  the  discretion  of  the  court,  the  intimation 
being  that  it  would  not  be  admissible  in  a  criminal  case. 
In  Putnal  v.  State,  47  So.  (Fla.)  864,  the  absent  witness 
was  of  nomadic  habits,  in  the  town  for  only  two  or  three 
days,  and  departing  hence,  whither  no  one  knew.  In  Pope 
V.  State,  63  So.  (Ala.)  71,  the  whereabouts  of  the  absent  wit- 
ness, whose  evidence  was  offered  by  the  defendant  and  re- 
fused, was  unknown;  the  defendant  had  used  diligent 
efforts  to  have  him  subpoenaed;  the  circumstances  tended 
to  show  that  he  might  have  been  the  guilty  party, 
and  had  fled  the  State.  In  Harwell  v.  State,  68  So. 
(Ala.)  500,  diligence  had  been  used  to  procure  the  at- 
tendance of  the  absent  witness.  In  Poe  v.  State,  129 
S.  W.  (Ark.)  292,  it  appears  that  the  rule  has  been 
established  in  Arkansas,  by  a  long  line  of  decisions,  that 
the  evidence  given  at  a  former  trial  by  a  witness  who  "is 
dead,  beyond  the  jurisdiction  of  the  court,  or  on  diligent 
inquiry  cannot  be  found,  may  be  introduced."  In  Meldrum 
V.  State,  146  Pac.  (Wyo.)  596,  600,  the  evidence  given  by 
three  absent  witnesses  at  a  former  trial  was  admitted,  it 
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being  proven  that  one  of  the  witnesses  was  dead  and  the 
other  two  in  CaUf omia,  diligence  being  used  to  procure  the 
attendance  of  the  witnesses.  In  State  v.  McNcanara,  30 
S.  W.  (ArkO  762,  the  court  cites  Greenleaf  Ev.,  Sec.  163, 
to  show  that  the  conunon  law  rule  admitted  evidence  for- 
merly given  when  it  was  proven  that  the  witness  was  out  of 
the  State  or  could  not  be  found,  but  overlooks  the  fact  that 
the  rule  applied  imder  the  common  law  only  to  civil  cases 
and  not  to  criminal  cases.  In  Hill  v.  Winston,  75  N.  W. 
(Minn.)  1030,  it  was  shown  that  the  absent  witness  lived 
in  Wisconsin  when  he  testified  at  the  former  trial,  was  in 
Wisconsin  at  the  time  of  the  latter  trial  and  then  claimed 
his  home  to  be  in  Wisconsin.  His  evidence  at  the  former 
trial  was  admitted,  the  court  saying,  inter  alia:  "Anything 
which  will  reasonably  tend  to  satisfy  the  court  that  the 
absent  witness  is  not  likely  to  return  within  the  jurisdic- 
tion of  the  State  may  be  admitted." 

In  addition  to  the  long  line  of  Alabama  cases  holding 
that  the  absence  of  a  witness  from  the  jurisdiction  at  the 
time  of  a  second  trial  does  not  furnish  a  suflBcient  predicate 
for  admitting  his  evidence  given  at  a  former  trial,  unless 
his  absence  from  the  jurisdiction  is  shown  to  be  permanent, 
see  Bemey  v.  Mitchell,  34  N.  J.  L.  337 ;  Gerhauser  v.  N,  B, 
&  M.  Ins.  Co,,  7  Nev.  174;  Vandewedge  v.  Peters,  83  Neb. 
140,  143;  Staie  v.  Houser,  26  Mo.  431. 

In  Kirchner  v.  Laughlin,  5  N.  M.  365,  368,  it  is  held  that 
the  evidence  of  a  witness  at  a  former  trial,  taken  by  the 
court  stenographer,  is  hearsay  evidence  in  the  absence  of  a 
statutory  provision  declaring  it  to  be  evidence.  A  statute 
in  Alabama  permitted  the  accused  to  take  depositions  in 
certain  cases.  The  accused  took  some  depositions  but  did 
not  offer  them  in  evidence ;  the  State  offered  them  and  the 
trial  court  admitted  them.  This  was  held  to  be  reversible 
error  {Anderson  v.  State,  7  So.-Ala.-429).  In  Staie  v.  Cham- 
bers, 10  So.  (La.)  886,  the  deposition  of  a  sick  witness  was 
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taken  on  petition  of  the  district  attorney  in  the  presence 
of  the  accused,  no  statute  authorizing  the  taking  of  the  de- 
position. The  admission  of  the  deposition  was  reversible 
error,  the  court  saying:  "The  evidence  against  the  accused 
must  be  delivered  personally,  and  orally  before  the  jury 
who  are  to  pronounce  him  guilty  or  not  guilty."  A  statute 
in  New  York  authorized  the  taking  of  depositions  in  crim- 
inal cases.  A  deposition  was  taken  in  the  presence  of  the 
accused,  the  witness  being  sworn  as  to  the  correctness  of  a 
former  statement,  and  not  sworn  to  answer  truly  such  ques- 
tions as  should  be  asked.  This  deposition  was  held,  in 
People  V.  Restell,  3  Hill  289,  to  be  inadmissible  in  evidence 
under  the  common  law  which  required  the  witness  against 
the  accused  to  confront  him  in  court,  the  only  exception  to 
the  rule  recognized  at  common  law  being  the  dying  declara- 
tions of  the  injured  party  in  cases  of  prosecution  for  homi- 
cide, the  court  using  this  pertinent  and  forceful  language: 
"In  our  zeal  to  punish  crime  great  care  should  be  taken  not 
to  make  precedents  which  may  prove  dangerous  to  the  in- 
nocent, and  it  should  never  be  forgotten  that  even  the 
guilty  have  rights  which  should  be  scrupulously  regarded." 
In  McCrorey  v.  Garrett,  109  Va.  645,  649,  it  is  held  that  the 
evidence  of  a  witness  who  is  sick  with  typhoid  fever  and 
in  the  hospital,  given  at  a  former  trial,  is  not  admissible; 
that  the  defendant  who  desired  his  evidence  should  have 
moved  for  a  continuance.  In  St.  Louis  &  I.  M.  Ry.  Co.  v. 
Ingram,  176  S.  W.  (Ark.)  692,  it  is  held  that  the  evidence 
given  by  a  nonresident  witness  at  a  former  trial,  his  resi- 
dence being  known,  is  not  admissible,  the  case  in  which  he 
testified  having  been  dismissed  by  the  plaintiff  and  a  new 
one  conmfienced  on  the  same  cause  of  action.  In  Robertson 
V.  State,  63  Tex.  Cr.  216,  where  the  court  reversed  former 
rulings  theretofore  reversed  and  again  reaflSrmed,  one  of 
the  absent  witnesses  was  proven  to  have  died  and  the  other 
proven  to  have  returned  to  Italy  and  there  established  his 
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domicil;  their  evidence  given  at  a  former  trial  was  ad- 
mitted. In  Indiana  the  rule  formerly  was  that  to  admit 
the  testimony  of  a  witness  given  at  a  former  trial  it  must 
be  proven  that  the  witness  is  dead  at  the  time  his  evi- 
dence is  offered  {Woollen  v.  Whitctcre,  91  Ind.  502;  Wabash 
R.  Co.  V.  Miller,  59  N.  E.-Ind.  App.-485).  The  rule  was 
extended  later  so  as  to  admit  the  evidence  given  at  a  former 
trial  by  a  witness  who  is  a  nonresident  of  the  State  at  the 
time  of  offering  his  former  evidence  (Reichers  v.  Dam- 
meter,  45  Ind.  App.  208). 

In  Forney  v.  Hallagher,  11  S.  &  R.  203,  the  deposition  of 
a  witness  was  taken  by  consent  in  arbitration  proceedings. 
On  appeal  and  trial  de  novo,  held,  that  the  deposition  was 
not  admissible  without  showing  the  witness  was  dead  or 
without  the  jurisdiction.  In  Giberson  v.  Mills  Co.,  41  Atl. 
(Pa.)  525,  the  evidence  of  a  witness  for  the  defendant  was 
offered  by  the  plaintiff  and  admitted,  it  being  shown  that 
the  witness  was  out  of  the  State.  The  only  objection  made 
to  the  introduction  of  his  former  evidence  was  that  the 
plaintiff  had  not  shown  diligence  to  procure  his  attendance 
and  had  not  caused  subpoena  to  issue  for  the  witness.  In 
Benson  v.  Olive,  2  Str.  920,  the  English  court  held  that  a 
deposition  taken  fifty  years  prior  to  the  trial,  and  offered 
without  proof  of  the  death  of  the  witness,  was  inadmissible. 

Some  decisions  not  heretofore  cited,  which  are  in  har- 
mony with  my  views  and  out  of  harmony  with  the  views  of 
the  majority,  are  as  follows:  State  v.  Wing,  66  Ohio  St. 
407,  415;  Collins  v.  Com.,  12  Bush  271,  273;  State  v. 
Hall,  6  Baxt.  (Tenn.)  522;  State  v.  Nelson,  68  Kans. 
566;  People  v.  Newman,  5  Hill  (N.  Y.)  295;  Brogy  v.  Com., 
10  Grat.  722;  Owens  v.  State,  63  Miss.  450;  Bergen  v. 
People,  17  111.  425;  United  States  v.  Angell,  11  Fed.  34; 
Finn  v.  Com.,  5  Rand.  701 ;  Pittman  v.  State,  17  S.  E.  (Ga.) 

856. 

In  my  opinion  no  decision  can  be  found,  unless  it  be 
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under  modem  statutes,  holding  that  the  evidence  of  an 
absent  witness  given  at  a  former  trial  is  admissible  merely 
on  proof  showing  that  his  absence  is  temporary  and  that 
the  witness  will  soon  return  to  the  jurisdiction  where  the 
action  is  pending.  To  my  mind  the  rule  established  by  the 
majority  in  this  case  is  without  precedent,  and  while  I  am 
of  the  opinion  that  the  legislature  might  change  the  rule 
of  the  common  law  so  as  to  admit  the  evidence  of  an  absent 
witness  upon  a  showing  that  he  is  temporarily  absent  and 
will  soon  return,  yet  until  the  l^islature  does  so  I  am  of 
the  opinion  that  the  courts  have  no  authority  to  adopt  such 
a  rule,  which  is  a  modification  and  an  amendment  of  the 
common  law.  As  was  indicated  by  Lord  Campbell,  chief 
justice,  in  Reg.  v.  Scaife,  supra,  and  also  in  People  v.  Res- 
tell,  supra,  courts  should  be  very  loath  to  make  precedents 
contravening  the  rights  of  guilty  parties  and  which  may 
jeopardise  the  rights  of  innocent  parties  accused  of  crime. 
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LoTTEBiKS — slot  machine — criminal  law. 

Defendant  conducted  a  Blot  machine  whereby  each  nickel  played 
into  it  brought  to  the  player  a  package  of  gum,  and,  at  irregular 
and  uncertain  times,  dropped  into  a  cup  for  the  player  trade 
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checks  redeemable  in  merchandise  at  five  cents  each,  and  in  mul- 
tiples of  two,  the  maximum  number  of  trade  checks  which  might 
be  received  being  twenty;  the  machine  is  so  arranged  that  each 
operation  shows  just  what  the  succeeding  one  will  distribute; 
by  a  series  of  operations  the  player  may  or  may  not  receive 
trade  checks  exceeding  in  value  the  amount  of  money  which  he  de- 
posits: Held,  that  the  distribution  of  merchandise  other  than 
the  gum  involves  the  element  of  chance  and  is  a  lottery  within 
the  meaning  of  Sees.  4169,  4170,  R.  L. 

OPINION  OP  THE  COURT  BY  QUARLBS,  J. 

The  defendant  was  charged  in  the  district  court  of  Hono- 
lulu with  the  offense  of  conducting  a  lottery,  the  charge 
being  that  he  did  "on  or  about  the  23rd  day  of  May,  1916, 
and  for  one  week  prior  thereto,  in  the  district  of  Honolulu, 
City  and  County  of  Honolulu,  T.  H.,  contrive,  prepare, 
set  up,  maintain  and  conduct  a  certain  lottery,  to  wit:  a 
slot  machine  for  the  distribution  of  property  by  chance 
among  persons  who  have  paid  a  valuable  consideration  for 
the  chance  of  obtaining  a  share  or  interest  in  such  property 
upon  an  agreement,  understanding  or  expectation  that  it  is 
to  be  distributed  or  disposed  of  by  lot  or  chance  by  what- 
ever name  the  same  may  be  known,  contrary  to  the  pro- 
visions of  section  4170  R.  L.  1915."  To  the  said  charge  in 
the  district  court  the  defendant  entered  a  plea  of  not  guilty 
and  was  tried  and  convicted.  He  appealed  generally  from 
the  judgment  of  conviction  to  the  circuit  court  where  he 
waived  a  trial  by  jury,  was  tried  de  novo  and  again  con- 
victed. The  case  comes  here  on  an  exception  to  the  deci- 
sion and  judgment  of  conviction  on  the  ground  that  the 
same  are  contrary  to  law  and  contrary  to  the  evidence. 
Evidence  was  introduced  in  the  lower  court  showing  how 
the  slot  machine  mentioned  in  said  charge  is  operated.  The 
slot  machine  itself  was  introduced  in  evidence  and  its  oper- 
ation shown  in  court.  It  is  admitted  by  the  defendant  that 
he  owns  and  operates  the  machine.    The  machine  stands 
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about  four  feet  in  height.  Facing  the  machine  small  por- 
tions of  three  tapes  or  ribbons  may  be  seen  through  a  con- 
vex window,  arranged  vertically  in  the  machine,  which 
tapes  or  ribbons  revolve  on  discs  or  other  cohtrivances,  each 
having  a  different  velocity  from  the  other.  At  the  top  a 
nickel  or  American  five  cent  piece  is  placed  in  a  slot  and 
drops  through  a  tube  into  the  interior  of  the  machine.  The 
operator  then  pulls  a  lever  which  sets  in  motion  the  inner 
mechanism  of  the  machine  whereby  a  package  of  gum  con- 
taining three  sticks,  which,  when  the  machine  ceases  to  re- 
volve— and  it  does  this  quickly — the  operator  or  player 
may  by  pulling  another  lever,  remove,  otherwise  it  moves 
to  a  different  place,  when  the  first  lever  is  again  manipu- 
lated. At  irregular  times  metal  trade  checks  in  multiples 
of  two,  running  from  2  to  20,  drop  into  a  cup  and  are  re- 
moved by  the  operator  or  player.  These  checks  are  redeem- 
able at  the  rate  of  five  cents  each  in  merchandise  at  the  store 
where  the  machine  is  Conducted.  On  examination  of  the 
said  tapes  or  ribbons  before  each  manipulation  of  the  lever, 
and  also  of  the  small  window  in  which  a  figure  representing 
the  number  of  trade  checks,  if  any,  to  be  distributed  by  the 
next  manipulation  of  the  machine,  the  player  or  operator 
can  tell  exactly  what  the  next  play  or  operation  will  dis- 
tribute. Each  play  distributes  one  package  of  gum  pro- 
vided the  operator  pulls  the  second  lever  and  takes  it,  and 
if  the  figure  2  or  some  other  figure  appears  in  the  window 
where  the  numbers  are  shown  the  player  knows  how  many 
trade  checks  he  will  get  with  the  gum. 

Arthur  McDuffie  testified  in  the  lower  court  that  on  or 
about  May  23  of  the  present  year  he  went  to  a  cigar  store 
on  Nuuanu  street  in  Honolulu  in  which  the  slot  machine  in 
question  was  conducted;  that  he  went  there  for  the  pur- 
pose of  playing  said  slot  machine;  that  he  played  twenty 
nickels  one  at  a  time  into  the  machine,  drew  nothing  but 
gum  seventeen  times,  drew  eight  trade  checks  and  a  pack- 
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age  of  gum  at  one  time,  four  trade  checks  and  a  package  of 
gum  at  another  time,  and  two  trade  checks  and  a  package  of 
gum  at  another  time,  receiving  for  the  dollar  or  twenty 
nickels  which  he  played  twenty  packages  of  gum  and  four- 
teen trade  checks.  The  evidence  showed  that  similar  gum 
of  five  sticks  to  the  package  sells  on  the  market  for  five 
cents,  hence  the  retail  market  value  of  the  gum  delivered 
by  the  machine  is  three  cents  per  package,  so  that  the  wit- 
ness received  sixty  cents  worth  of  gum  and  trade  checks 
which  he  could  exchange  in  the  cigar  store  for  goods  there 
sold  to  the  value  of  seventy  cents. 

At  the  hearing  in  this  court  the  machine  was  present  and 
was  operated  by  counsel  for  the  defendant.  Three  opera- 
tions successively  resulted  in  the  distribution  of  three  pack- 
ages of  gum  and  twelve  trade  checks,  thus  returning  for  the 
fifteen  cents  played  into  the  machine  in  these  three  opera- 
tions nine  cents  worth  of  gum  and  goods  represented  by  the 
trade  checks  to  the  value  of  sixty  cents,  a  return  of  sixty- 
nine  cents  in  merchandise  for  the  fifteen  cents  deposited  in 
the  slot  of  the  machine.  At  the  request  of  one  of  the  justices 
counsel  for  defendant  then  manipulated  the  machine 
twenty  times  in  succession  with  the  result  that  twenty 
packages  of  gum  were  withdrawn  from  the  machine,  and 
.  the  fifteenth  operation  dropped  two  trade  checks  and  the 
seventeenth  operation  dropped  four  trade  checks,  thus 
making  a  return  for  the  dollar  played,  sixty  cents  worth  of 
gum  and  trade  checks  to  the  extent  of  thirty  cents.  We 
are  satisfied  from  the  evidence  in  the  case  that  gum  is 
distributed  by  the  machine,  so  long  as  it  is  loaded  with 
gum,  without  the  element  of  chance  having  anythmg  to  do 
with  it— every  separate  manipulation  of  the  levers  bring- 
ing a  package  of  gum  which  the  player  may  withdraw.  We 
are  equally  satisfied  that  goods  of  the  owner  of  the  machine 
represented  by  the  trade  checks  are  distributed  by  chance 
through  the  scheme  upon  which  the  interior  mechanism 
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of  the  machine  is  arranged  irregularly  or  at  uncertain  times 
over  which  the  players  have  no  control. 

It  is  argued  by  counsel  for  the  defendant  with  much 
force  and  seriousness  that  each  operation  of  the  machine 
is  separate  and  distinct  from  all  others;  that  the  machine 
indicating  in  advance  just  what  the  result  will  be— one 
package  of  gum  and  a  certain  number  of  trade  checks,  or 
none — it  is  simply  a  question  of  contract — an  offer  on  the 
one  part  and  an  acceptance  on  the  other,  so  that  there  is 
no  element  of  uncertainty  or  chance  about  it.  This  would 
be  true,  perhaps,  if  each  player  were  confined  to  one  play, 
in  which  event  the  impelling  element  of  chance  which 
appeals  to  the  gaming  instinct  would  be  entirely  lacking 
with  the  result  that  very  few,  if  any,  would  play  the 
machine  just  to  get  three  cents  worth  of  gum  for  five  cents. 
If  the  machine  said,  "Put  in  a  nickel,  pull  the  lever  and  I 
will  give  you  three  ordinary  sticks  of  gum,  but  you  cannot 
play  me  but  one  time,"  there  would  be  no  element  of 
chance;  but  is  not  what  it  says  this?  "Put  in  your  nickel, 
pull  lever  No.  1  and  then  pull  lever  No.  2  and  I  will  give 
you  a  package  of  gum  containing  three  sticks  and  will  then 
make  you  another  offer  which  will  consist  of  a  similar  pack- 
age of  gum  and  may  consist  also  of  trade  checks  consisting 
of  even  numbers,  not  less  than  2  nor  more  than  20;  try 
your  luck,  may  be  you  will  get  a  dollar's  worth  of  trade 
checks  and  your  gum  the  next  time  although  I  only  offer  you 
a  three-stick  package  of  gum  now."  This  is  really  the 
scheme  upon  which  the  machine  is  operated  and  involves 
the  element  of  chance  so  far  as  the  disposal  or  distribution 
of  the  goods  represented  by  the  trade  checks  is  concerned 
and  is  a  lottery  within  the  meaning  and  intent  of  sections 
4169,  4170  of  the  Revised  Laws,  which  are  as  follows: 

"Sec:  4169.  Lottery  defined.  A  lottery  is  any  scheme  for 
the  disposal  or  distribution  of  property  by  chance  among 
persons  who  have  paid  or  promised  to  pay  valuable  consid- 
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eration  for  the  chance  of  obtaining  such  property,  or  a  por- 
tion of  it,  or  for  any  share  or  any  interest  in  such  property 
upon  any  agreement,  understanding  or  expectation  that  it 
is  to  be  distributed  or  disposed  of  by  lot  or  chance,  whether 
called  a  lottery,  raffle,  che  fa,  pakapio,  gift  enterprise  or  by 
whatever  name  the  same  may  be  known.'' 

"Sec.  4170.  Maintaining  or  assisting,  etc.  Every  person 
who  contrives,  prepares,  sets  up,  draws,  maintains  or  con- 
ducts, or  assists  in  maintaining  or  conducting  any  lottery  is 
guilty  of  a  misdemeanor." 

"Owners  and  operators  of  slot  machines  and  wheels  of 
fortune  have  been  held  guilty  of  operating  lotteries  within 
penal  statutes,  even  though  those  who  deposited  coin  in 
the  machines  were  assured  of  the  ordinary  return  for  their 
money  in  addition  to  the  chance  of  securing  k  prize"  (25 
Cyc.  1638,  1639). 

In  People  v.  Jenkins,  138  N.  Y.  S.  449,  a  similar  machine 

was  held  to  be  a  gambling  device  under  an  antigambling 

statute.  After  describing  the  machine  and  its  operation  the 

court  said: 

"It  thus  appears  that  with  the  dropping  of  a  nickel  the 
depositor  always  gets  his  package  of  gmn  and  always  knows 
the  exact  niunber  of  trade  checks  which  he  will  receive  for 
that  nickel.  The  element  of  chance  lies  in  the  fact  that 
upon  the  turning  of  the  lever  and  the  deposit  of  the  gum 
and  number  of  checks  indicated  there  is  further  indication 
of  how  many  trade  checks,  if  any,  may  be  obtained  upon 
the  dropping  of  the  second  nickel.  The  niunber  of  trade 
checks,  however,  which  can  be  obtained  upon  the  dropping 
of  the  second  nickel  is  only  indicated  after  the  first  nickel 
has  dropped  and  the  lever  turned.  Thus,  in  addition  to  the 
gum  and  the  trade  checks  indicated  as  the  certain  receipts 
upon  the  dropping  of  the  nickel,  is  given  an  option  to  ob- 
tain a  package  of  gum  and  an  uncertain  number  of  trade 
checks  upon  the  dropping  of  the  second  nickel.  That  this 
uncertain  option  has  in  it  such  an  element  of  chance  as  con- 
stitutes gambling  can  hardly  be  questioned.  In  fact,  this 
element  of  chance  only  gives  to  the  machine  its  value,  and 
that  its  use  is  within  the  direct  prohibition  of  the  statute 
seems  clear." 
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The  case  of  Yale  Wonder  Clock  Co.  v.  Surman,  105  N.  Y. 
S.  1151,  which  was  ajfirmed  in  193  N.  Y.  632,  is  easily  dis- 
tinguished from  the  case  at  bar  in  that  accompanying  the 
yale  wonder  clock  was  a  chart  indicating  not  only  how 
much  was  to  be  received  for  the  nickel  deposited  but  also 
how  much  was  to  be  received  for  each  subsequent  nickel 
deposited,  so  that  by  an  examination  of  the  chart  the  exact 
return  for  the  nickel  was  ascertainable  and  there  was  no 
element  of  chance.  In  harmony  with  the  New  York  case 
is  that  of  Ferguson  v.  State,  178  Ind.  568. 

The  exception  is  overruled. 

A.  M.  Cristy,  First  Deputy  City  and  County  Attorney 
(A.  M.  Brown,  City  and  County  Attorney,  with  him  on  the 
brief)  for  the  Territory. 

A.  D.  Lamach  and  /.  T.  DeBolt  for  defendant. 


IN  THE  MATTER  OF  THE  ESTATE  OF  ALEXAN- 
DRINA  LEIHULU  CLARK,  DECEASED. 

No.  935. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  W.  L.  Whitney,  Judge. 

Argued  July  24,  1916.  Decided  August  11,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Appeal  and  Error — probate — decree  of  distribution. 

For  the  purpose  of  appeal  a  decree  of  distribution  Is  regarded 
as  a  final  decree. 
Divorce — judgment — collateral  attack, 

A  decree  of  divorce  rendered  by  a  court  having  jurisdiction  of 
the  subject  matter  and  of  the  parties  cannot  be  collaterally  at- 
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tacked  for  errors  or  irregularities;    that  llbellee  is  not  notified 
of  the  time  of  the  second  trial,  the  original  decree  having  been 
vacated,  is  not  such  a  jurisdictional  defect  as  will  render  the 
second  decree  void. 
Same — same — effect  of  vacating. 

Where  a  decree  in  a  suit  for  divorce  is  vacated  because  thirty 
days  had  not  elapsed  after  the  completion  of  service  of  summons 
on  the  libellee,  it  is  proper  for  the  court  to  treat  the  suit  as  still 
pending  and  retry  the  same,  after  the  expiration  of  the  thirty 
days  limited  by  statute,  upon  the  evidence  then  adduced. 

OPINION  OP  THE  COURT  BY  WATSON,  J. 

This  is  an  appeal  from  a  decree  of  distribution  made  by 
a  circuit  judge  of  the  first  circuit  sitting  at  chambers  in 
probate.  The  case  comes  to  this  court  on  an  appeal  allowed 
by  the  circuit  judge  as  an  interlocutory  appeal.  Such  allow- 
ance by  the  circuit  judge  was  not  required,  as  a  decree  of 
distribution  is  for  the  purpose  of  an  appeal  a  final  decree. 

Alexandrina  Leihulu  Clark,  a  resident  of  Honolulu,  died 
intestate  on  March  23,  1914,  leaving  no  children,  or  father 
or  mother,  or  brother  or  sister,  or  nephew  or  niece.  Her 
estate  was  duly  administered  upon  and  upon  the  petition 
of  the  administrator  for  the  allowance  of  his  final  accounts, 
distribution  and  discharge  this  controversy  arose.  AppeUee, 
Henry  N.  Clark,  to  whom  was  ordered  distributed  the  per- 
sonal property  of  the  estate,  claims  to  have  been  the  hus- 
band of  Alexandrina  Leihulu  Clark  at  the  time  of  her  death 
and  as  such  the  sole  heir  at  law  of  such  intestate.  This 
claim  was  disputed  by  several  persons  in  the  court  below, 
among  others,  by  the  appellant,  David  U.  K.  Maikai,  who, 
with  his  brother,  Samuel  I.  Maikai,  since  deceased,  claimed 
that  they  were  the  nearest  surviving  next  of  kin  of  said 
intestate  and  as  such  entitled  to  all  of  the  property  of  said 
estate;  that  Henry  N.  Clark  was  never  legally  married  to 
Alexandrina  Leihulu  Clark,  because  he  was  never  legally 
divorced  from  his  first  wife,  generally  known  as  Mrs.  Dreier, 
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and  because  intestate  was  never  legally  divorced  from  her 
first  husband,  one  Morris  Keohokalole.  Thus  it  will  be 
seen  that  the  sole  question  presented  for  our  consideration 
and  determination  is  whether  or  not,  at  the  time  of  the 
death  of  Alexandrina  Leihulu  Clark,  Henry  N.  Clark,  ap- 
pellee herein,  was  her  husband,  for  if  he  was  it  is  conceded 
that  under  the  facts  in  this  case  and  under  the  laws  of  this 
Territory  he  is  entitled,  as  sole  heir  at  law,  to  inherit  all  of 
the  property  of  said  decedent. 

The  facts  upon  which  appellant  bases  his  contention, 
that  Alexandrina  Leihulu  Clark  was  never  legally  divorced 
from  her  first  husband,  Morris  Keohokalole,  were  found  by 
the  trial  judge,  and  are  undisputed,  as  follows:  Intestate 
married  said  Morris  Keohokalole  on  November  5,  1887 ;  on 
April  3,  1911,  she  filed  divorce  proceedings  against  him  on 
the  grounds  of  desertion  and  failure  to  provide ;  a  summons 
was  duly  served  on  libellee  April  4,  1911,  and  on  the  follow- 
ing day  libellee  answered  admitting  all  the  jurisdictional 
facts  but  denying  the  desertion  and  failure  to  provide ;  the 
action  went  to  trial  on  April  18,  1911,  a  decree  being 
granted  on  that  day;  this  decree  was  set  aside  by  the  trial 
judge  of  his  own  motion  on  account  of  a  decision  of  this 
court  {Markle  v.  Markle,  20  Haw.  633)  holding  that  cir- 
cuit judges  were  without  jurisdiction  to  hear  or  determine 
divorce  cases  until  the  expiration  of  thirty  days  after  the 
completion  of  service  of  summons  on  the  libellee.  The  case 
was  next  tried  on  December  23,  1911,  on  the  same  plead- 
ings, libellant  alone  being  present  in  court.  The  transcript 
of  testimony  of  this  second  trial,  which  was  introduced  and 
received  in  evidence  in  the  lower  court,  and  which  is  in- 
cluded in  the  record  before  us,  shows  that  all  of  the  juris- 
dictional facts  were  put  in  evidence  and  a  decree  was 
granted  on  the  last  mentioned  date.  One  of  the  grounds 
of  attack  on  this  decree  in  the  case  at  bar  is  directed  to  the 
fact  that  the  libellee  was  not  in  court  and  the  claim  that 
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he  was  not  notified  of  the  tune  and  place  of  the  second  trial. 
The  circuit  judge  found  that  the  evidence  of  Morris  Keoho- 
kalole  in  the  matter  at  bar,  which  has  not  been  sent  up  as 
a  part  of  the  record  herein,  was  not  conclusive  on  this  point, 
as  to  whether  or  not  he  was  notified  of  the  time  and  place 
of  the  second  trial,  but  we  will  assume  in  favor  of  libellant's 
contention  that  said  libellee  was  not  so  notified. 

In  the  Clark  divorce  the  facts  were  very  similar.  The 
libellant  in  that  case,  Emma  H.  N.  Clark,  generally  known 
as  Mrs.  Dreier,  married  Clark  October  8,  1910;  on  August 
2,  1911,  she  filed  a  libel  for  divorce  against  him  on  the 
grounds  of  extreme  cruelty  and  failure  to  provide;  on  the 
following  day  the  libellee  filed  his  answer  admitting  the 
jurisdictional  facts  and  denying  the  grounds  set  forth;  on 
August  8,  1911,  libellee  filed  a  consent  to  a  hearing  of  the 
case  on  that  day  and  a  hearing  was  had  and  a  decree  en- 
tered. This  decree  was  set  aside  for  the  same  reason  as  the 
decree  in  the  Keohokalole  case.  Another  hearing  was  had  on 
the  same  pleadings  on  October  26,  1911,  and  another  decree 
entered.  In  this  case,  as  in  the  Keohokalole  case,  we  will 
assume  that  no  notice  of  the  second  trial  was  given  to 
Clark — evidence  on  this  point  having  been  offered  and 
refused  by  the  trial  judge.  The  evidence  before  the  circuit 
judge  showed  that  Clark  accepted  the  benefits  of  the  decree 
and  remarried— this  time  to  the  intestate,  to  whom  he  was 
still  married  at  the  time  of  her  decease.  In  this  case,  as  in 
the  Keohokalole  case,  the  evidence  taken  at  the  second 
trial  shows  proof  of  all  the  jurisdictional  facts.  The  case 
therefore  stands  on  the  same  footing  as  the  first  discussed 
case.  In  this  court,  as  in  the  lower  court,  two  reasons  are 
urged  why  these  second  decrees  of  divorce,  in  the  Keoho- 
kalole and  Clark  cases,  respectively,  are  void:  (1)  that  no 
notice  of  the  second  trial  in  either  case  was  given  to  libellee, 
and  (2)  that  the  setting  aside  of  the  original  decrees  of 
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divorce  made  void  all  of  the  proceedings  in  the  cases,  and 
thereafter  it  was  necessary  to  commence  the  cases  anew. 

As  to  the  first  ground,  that  libellee  in  neither  of  the  cases 
above  referred  to  had  notice  of  the  second  trial,  we  are 
clearly  of  the  opinion  that  this  is  not  a  jurisdictional  defect 
which  would  render  the  decrees  void.  The  circuit  judge 
before  whom  the  divorce  cases  were  pending  had  jurisdic- 
tion of  the  subject  matter,  and  jurisdiction  of  the  person  of 
the  libellee  had  been  acquired  in  each  case  by  personal  ser- 
vice. The  fact  that  the  first  decree  in  each  case  was  later 
vacated  did  not  have  the  effect  of  devesting  the  court  of  its 
jurisdiction  theretofore  acquired.  In  17  A.  &  E.  Enc.  L. 
(2d  ed.)  p.  1065,  the  distinction  is  pointed  out  between 
errors  aind  irregularities  rendering  judgments  voidable 
merely  and  jurisdictional  defects  which  render  the  proceed- 
ings void.  It  is  there  said  that  "those  defects  which  relate 
to  the  jurisdiction  over  the  subject  matter  are  generally  of 
the  class  which  render  the  proceedings  void.  On  the  other 
hand,  there  are  few  defects  in  the  proceedings  of  a  court  of 
justice  which  render  the  proceedings  void,  in  the  strict 
sense  of  that  word,  where  the  court  has  jurisdiction  of  the 
subject  matter  of  the  suit."  See  also  State  v.  Richmond, 
26  N.  H.  (6  Foster)  232.  In  Salter  v.  HUgen,  40  Wis.  363, 
the  court  held  that  "Where  a  circuit  court,  having  jurisdic- 
tion of  the  subject  matter  of  an  action  and  of  the  parties, 
renders  judgment  for  the  plaintiff  as  for  default  of  an 
answer,  before  the  time  for  answering  has  in  fact  expired, 
the  judgment  is  irregular  but  not  void."  In  this  Territory 
there  is  no  statute  requiring  the  giving  of  notice  of  trial. 
38  Cyc.  1271.  We  hold  that  the  proceedings  had  upon  the 
second  trial  of  the  divorce  cases  were  at  most  voidable  and 
not  void,  and  that  the  decrees  entered  in  such  cases,  being 
valid  on  their  faces,  are  not  open  to  collateral  attack  in  this 
proceeding. 

We  think  there  is  no  merit  in  the  second  ground  urged 
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by  counsel,  that  the  setting  aside  of  the  first  decrees  of 
divorce  made  void  all  of  the  proceedings  in  the  cases,  and 
necessitated  the  commencement  of  the  cases  anew.  This 
contention  finds  no  support  in  the  Markle  case,  supra,  that 
case  having  been  remanded  to  the  circuit  judge  with  in- 
structions to  set  aside  the  decree  and  for  such  further  pro- 
ceedings as  might  be  appropriate.  The  circuit  judge,  hav- 
ing vacated  the  briginal  decrees  on  the  ground  that  thirty 
da3r8  had  not  elapsed  after  the  completion  of  service  of 
summons  on  the  libellees,  respectively,  correctly  treated  the 
causes  as  still  pending,  proceeded  to  retry  tlie  same  upon 
the  evidence  then  adduced,  and  rendered  the  second  decrees 
above  referred  to.  23  Cyc.  973,  974;  Kelly  v.  Harrison 
(Miss.),  12  So.  261,  262. 

It  follows  from  what  has  been  said  that  in  our  opinion 
the  marriage  of  Henry  N.  Clark  to  intestate  was  a  valid 
marriage,  and  intestate  leaving  neither  child,  father  or 
mother,  brother  or  sister  surviving,  her  husband  became 
and  was  her  sole  heir  at  law ;  also  that  evidence  tending  to 
prove  who  would  have  been  the  heirs  at  law  of  the  intes- 
tate had  she  not  left  surviving  her  a  lawfully  married  hus- 
band was  immaterial  to  the  issues. 

The  decree  appealed  from  is  aflBrmed. 

A,  A.  Wilder  (Stanley  &  Wilder  on  the  brief)  for  appel- 
lant. 

C.  A,  Long  and  N.  W.  Aluli  for  appellee. 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Affbal  akd  Ebbob — what  constitutet  final  order. 

What  constitutes  a  final  decision  or  order  for  the  purpose  of 
appeal  depends  rather  upon  the  nature  and  effect  of  the  decision 
than  on  the  stage  at  which  It  Is  rendered.  An  order  determining 
that  a  respondent  In  a  suit  In  equity  alleged  to  be  of  weak  mind 
and  under  the  undue  Influence  and  domination  of  another  may 
appear,  and  would  be  recognized,  only  through  a  guardian  ocf 
litem  appointed  by  the  court,  the  alleged  weakness  of  mind  and 
undue  Influence  being  controverted.  Is  a  final  and  appealable  order. 
Same — review  of  interlocutory  rulings. 

An  appeal  from  a  final  order  In  a  suit  In  equity  brings  up  for 

review   all    Interlocutory    rulings   which    affected    the    appellant, 

but  not  those  which  affected  only  a  co-party  who  has  not  appealed, 

and  which  did  not  enter  Into  the  order  appealed  from. 

iNSAiTE    Pebsoits — persons    under    undue    influence — appointment    of 

next  friend  or  guardian  ad  litem, 

A  next  friend  or  guardian  ad  litem  may  be  appointed  for  a 
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person  who,  though  not  insane,  is  alleged  to  he  weak  minded  and* 
because  of  the  undue  influence  and  domination  of  another,  is  not 
a  free  agent  But  where  an  issue  is  raised  by  the  party's  denial 
of  such  weak  mlndedness  and  undue  influaice,  that  issue  must 
be  heard  and  determined  in  limine  and  before  further  steps  are 
taken  in  the  suit 
Equity — ple<idinff — interest  of  complainant  in  subject  matter. 

A  bill  in  equity  is  demurrable  which  does  not  show  that  the 
complainant  has  an  interest  in  the  subject  matter  of  the  suit 
The  next  of  kin  of  a  living  person  has  no  estate  or  interest  at 
law  or  in  equity  in  the  property  of  that  person.  Nem^  est  haeres 
viventis, 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.J. 

The  record  in  this  case  shows,  inter  alia,  that  on  the  30th 
day  of  November,  1915,  Jonah  Kuhio  Kalanianaole,  on  his 
own  behalf  and  as  next  friend  of  Liliuokalani  (former 
Queen  of  Hawaii)  filed  a  bill  in  equity  averring  mental 
weakness  on  the  part  of  the  Queen,  and  a  conspiracy  and 
undue  influence  on  the  part  of  the  respondents  laukea  and 
Dominis,  resulting  in  the  execution  by  the  Queen  of  a  cer- 
tain deed  of  trust,  on  the  2d  day  of  December,  1909,  under 
which  the  said  laukea  and  Dominis  were  among  the  bene- 
ficiaries, and  certain  subsequently  executed  instruments 
purporting  to  confirm  and  supplement  the  trust  deed.  The 
prayer  of  the  bill  was  that  all  said  instruments  and  a  cer- 
tain power  of  attorney  given  by  the  Queen  to  said  laukea 
be  annuUed  and  cancelled,  and  that  the  trustees  be  directed 
to  reconvey  and  deliver  the  property  described  in  the  deed 
to  the  Queen.  Upon  the  bill  process  issued  by  direction  of 
the  circuit  judge.  On  December  16,  Mr.  Antonio  Perry 
entered  his  appearan'ce  as  attorney  for  the  Queen,  and,  on 
December  30,  filed,  on  her  behalf,  a  discontinuance  and 
motion  to  dismiss  based  upon  the  affidavit  of  the  Queen 
"that  the  said  bill  of  complaint  herein  was  filed  and  the 
above  entitled  suit  was  instituted  without  her  authority. 
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consent  or  knowledge ;  that  she  has  not  since  its  institution 
in  any  way  ratified  the  bringing  or  the  maintenance  of  this 
suit;  that  she  disapproves  of  its  institution  and  its  main- 
tenance; and  that  she  desires  that  the  suit  be  terminated 
and  dismissed."  Thereupon  counsel  for  the  complainants 
filed  motions  to  strike  from  the  files  the  appearance  of  said 
Perry  and  the  discontinuance  and  motion  to  dismiss  filed 
by  him  on  the  ground  that  they  were  not  "authorized  by 
law  or  the  facts  and  record  in  this  case."  On  January  10, 
1916,  the  respondents  filed  demurrers  to  the  bill,  and  later 
moved  for  the  removal  of  Kalanianaole  as  next  friend  of 
the  Queen  on  the  ground  of  interest.  These  several  matters 
were  argued  by  respective  counsel,  and  on  February  7,  the 
circuit  judge  rendered  his  decision  overruling  the  demur- 
rers, denying  the  motions  to  strike  from  the  files  the  appear- 
ance of  counsel  for  the  Queen  and  the  Queen's  motion  and 
affidavit,  but  overruling  her  motion  to  dismiss  the  case, 
saying  that  he  regarded  her  affidavit  as  a  claim  of  mental 
capacity  and  an  objection  to  the  continuance  of  Kalani- 
anaole. as  her  next  friend,  and  appointing  Mr.  Lorrin 
Andrews,  an  attorney  of  this  court,  as  next  friend  in  place 
of  Kalanianaole,  who  was  removed.  On  February  8,  the 
Queen  filed  an  affidavit  entitled  "Assertion  of  Mental  Com- 
petency," as  follows : 

"Pursuant  to  the  decision  of  the  court  filed  herein  on  the 
7th  day  of  February,  1916,  and  the  leave  to  amend  therein 
granted,  by  way  of  supplement  and  amendment  to  her  dis- 
continuance and  motion  to  dismiss  heretofore  filed  herein, 
and  not  waiving  her  contention  and  claim  that  the  said  dis- 
continuance and  motion  to  dismiss  are  sufficient  of  them- 
selves without  this  express  denial  of  mental  incompetency 
and  assertion  of  mental  competency,  the  above  mentioned 
Liliuokalani,  in  whose  name  and  behalf  the  above  entitled 
suit  purports  to  be  brought  by  an  alleged  next  friend,  does 
hereby  deny  the  truth  of  any  and  all  charges,  direct  or  in- 
direct, that  may  be  contained  in  the  bill  of  complaint  herein 
filed  in  the  above  entitled  court  and  cause  by  Jonah  Kuhio 


r 
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Kalanianaole  in  his  own  behalf  and  as  her  alleged  next 
friend  or  that  may  be  otherwise  howsoever  made  herein, 
that  she  is  or  at  the  time  of  the  institution  of  this  suit  was 
of  unsound  mind  or  mentally  incompetent  to  protect  her 
interests  in  this  suit  or  in  the  property  involved  herein  and 
does  hereby  claim  and  assert  that  at  the  time  of  the  institu- 
tion of  the  above  entitled  suit  she  was,  ever  since  has  been 
and  now  is  of  sound  mind  and  mentally  competent  to  ter- 
minate, withdraw  and  discontinue  this  suit  and  the  bill  of 
complaint  herein,  to  do  all  things  incidental  to  the  prepara- 
tion and  prosecution  of  the  discontinuance  and  motion 
herein  filed  by  her,  to  protect  all  of  her  interests  in  this  suit 
and  in  the  property  involved  herein,  to  transact  all  other 
matters  of  business  and  to  take  all  other  action  whatsoever. 
"And  all  of  this  the  said  Liliuokalani  is  ready  to  prove 
and  asks  an  opportunity  to  prove, — without  waiving  her 
claim  that  the  burden  is,  not  on  her  to  prove  her  sanity  or 
mental  competency,  but  on  anyone,  who  alleges  that  she 
is  insane  or  mentally  incompetent,  to  prove  the  said  alleged 
insanity  or  mental  incompetency. 

"Liliuokalani. 

"Dated,  Honolulu,  T.H., 
"February  8th,  1916. 

"Territory  of  Hawaii,  ^ 

City  and  County  of  Honolulu,    j      ^• 

"The  aforesaid  Liliuokalani  being  first  duly  sworn,  on 
oath  deposes  and  says  that  she  has  read  the  foregoing  docu- 
ment and  knows  the  contents  thereof  and  that  Qie  matters 
and  things  therein  stated  and  set  forth  are  true,  of  her  own 
knowledge. 

"Liliuokalani. 
"Subscribed  and  sworn  to  this  8th  day  of  February,  1916. 
"W.  J.  Robinson 

"Notary  Public,  First  Judicial 

Circuit,  Territory  of  Hawaii." 
(Notarial  Seal.) 

This  was  accompanied  with  a  notice  to  counsel  for  the 
complainants  that  the  court  would  be  asked  "to  set  a  time 
for  the  holding  of  the  inquiry  into  and  the  taking  of  evi- 
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dence  upon  the  question  of  my  (the  Queen's)  mental  com- 
petency to  termmate  the  above  entitled  suit  and  to  move 
to  dismiss  it  and  in  these  and  other  ways  to  protect  my 
interests  therein  and  in  the  property  therein  involved.*'  On 
February  11,  the  Queen  filed  an  "Objection  and  Protest" 
a«ainst  any  further  proceedings  being  had  in  the  case  until 
after  her  mental  competency  to  discontinue  the  suit  and 
the  force  and  effect  of  the  discontinuance  filed  by  her  shall 
have  been  judicially  inquired  into  and  determined,  assert- 
ing herself  to  be  of  sound  mind  and  mentally  competent  to 
terminate  the  suit,  and  claiming  that  the  court  was  without 
jurisdiction  to  take  any  steps  in  the  cause  other  than  to 
hold  an  inquiry  as  to  her  mental  competency  or  to  declare 
the  suit  dismissed.  Upon  this  the  circuit  judge  ruled  that 
the  position  asserted  by  the  Queen  was  not  well  taken,  and 
held  that  while  he  would  consider  the  claim  of  the  Queen 
to  mental  competency  he  would  not  take  it  up  prelimin- 
arily, but  in  connection  with  the  other  issues  in  the  case. 
The  Queen  then  applied  to  this  court  for  a  writ  of  prohibi- 
tion to  restrain  the  circuit  judge  from  taking  any  further 
steps  in  the  case  until  after  making  an  inquiry  into  and 
determining  the  question  of  her  present  mental  capacity. 
This  court  held  that  the  presumption  of  competency  pre- 
vailed in  favor  of  the  Queen ;  that  she  had  the  right  to  con- 
trol the  suit  so  far  as  she  was  concerned,  and  to  discontinue 

the  same  as  she  had  done ;  that  upon  the  filing  of  the  dis- 
continuance she  ceased  to  be  a  party  to  the  suit ;  that  hav- 
ing ceased  to  be  a  party,  she  was  not  entitled,  under  the 
statute,  to  maintain  the  writ;  and  that  the  circuit  judge 
was  not  without  jurisdiction  to  determine  whether  Kalani- 
anaole  could  maintain  the  suit  in  his  own  behalf.  In  deny- 
ing a  motion  for  a  rehearing  this  court  took  occasion  to 
point  out  that  the  main  suit  was  predicated  upon  the 
ground  of  undue  influence  which  presupposes  mental 
competency,  and  insanity  was  not  averred  in  the  bill.  The 
Queen  then  filed  a  motion,  based  upon  the  ruling  made  by 
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this  court,  that  a  decree  be  entered  by  the  circuit  judge  de- 
claring the  suit  to  have  been  discontinued  so  far  as  the 
complainant  Liliuokalani  was  concerned.  On  March  27, 
counsel  for  Kalanianaole  moved  for  leave  to  amend  the  bill 
of  complaint  by  adding  the  averment 

"That  at  the  time  when  said  instrument,  Exhibit  A" 
(the  trust  deed)  "was  made  and  executed,  and  at  all  times 
since  up  to  the  time  of  this  amendment,  the  said  Queen 
was  not  of  sound  mind  and  was  not  mentally  competent  to 
make  said  alleged  deed  of  trust  (Exhibit  A)  and  to  make 
and  execute  the  other  instnmaents  thereafter  referred  to 
in  this  bill,  or  any  of  them;  and  that  she  is  not  mentally 
competent  to  protect  her  interests  in  this  suit  or  in  the 
property  involved  herein,  and  to  employ  counsel,  and  to 
do  all  things  incidental  and  necessary  to  the  prosecution  of 
the  said  suit,  or  any  of  these  things,  and  that  it  is  necessary 
that  some  proper  person  should  be  appointed  as  her  next 
friend  and  guardian  in  this  litigation,'' 

also  to  amend  the  prayer  by  inserting  the  clause 

"That  a  next  friend  or  guardian  ad  litem  be  appointed 
by  this  court  for  the  said  Queen,  who  shall  act  for  and  in 
behalf  of  the  said  Queen  in  this  matter." 

The  court  allowed  the  amendment  to  be  made  to  the 
bill;  granted  the  Queen's  motion  that  she  be  dismissed  as 
a  party  complainant;  held  that  as  she  was  a  necessary 
party  to  the  suit  she  should  be  made  a  respondent,  and 
directed  that  the  transposition  be  made;  continued  Mr. 
Andrews  as  guardian  ad  litem  for  the  Queen ;  and  said  that 
the  matter  of  Mr.  Perry's  authority  to  further  appear  in 
the  case  would  probably  be  taken  up  thereafter.  In  the 
meantime  Mr.  Andrews,  as  next  friend  of  the  Queen,  had 
reported  to  the  court  that,  among  other  things,  he  had  been 
informed  by  the  Queen  that  she  had  not  employed  Mr. 
Perry  to  represent  her.  On  March  30,  Mr.  Andrews,  as 
guardian  ad  litem,  filed  a  petition  in  which,  after  reviewing 
the  proceedings  had  with  reference  to  his  appointment  as 
next  friend  and  as  guardian  ad  litem,  he  stated, 

"That  your  petitioner,  after  conversing  with  said  Liliu- 
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okalani  and  carefully  examining  a  number  of  witnesses  as 
to  the  alleged  making  of  the  trust  deed  in  the  year  1909, 
which  is  the  subject  of  this  controversy,  and  as  io  the 
present  condition  of  said  Liliuokalani,  is  satined  that  not 
only  was  the  said  trust  deed  as  made  and  executed  an  im- 
proper and  improvident  deed,  but  that  it  is  clear  that  said 
deed  was  not  tiie  act  and  wish  of  said  Liliuokalani  but  due 
to  the  control  exercised  over  her  by  others,  and  that  at  the 
time  of  the  making  of  said  deed  she  was  in  no  physical  or 
mental  condition  to  make  the  same  or  understand  the  pro- 
visions thereof,  and  that  she  did  not  understand  the  pro- 
visions thereof;  but  that  also  her  present  condition  is  such 
that  she  is  incapable  of  understanding  the  proceedings  that 
are  being  carried  on,  or  to  guard  her  rights,  or  to  act  other 
than  under  the  influence  of  those  in  whose  control  she  is, 
and  that  she  is  incompetent  to  defend  herself  in  courts  of 
law  in  her  proper  person;" 

and  prayed  that  he  be  allowed  to  file,  on  the  Queen's  behalf 
the  answer  and  cross  bill  attached  to  the  petition,  and  to 
present  proof  of  the  allegations  made  therein.  Thereupon 
the  circuit  judge  made  and  entered  an  order  confirming  the 
appointment  of  Mr.  Andrews  as  guardian  ad  litem  for  the 
Queen,  and  that  he  be  allowed  to  file  the  answer  and  cross 
bill,  and  directing  that  the  same  be  served  upon  the  at- 
torneys for  the  several  respondents  and  upon  the  attor- 
neys for  the  complainant  within  twenty-four  hours,  and 
that  the  respondents  and  complainant  answer  thereto 
within  ten  days  after  service.  The  answer  and  cross  bill, 
which  was  filed,  admitted  and  adopted  aU  the  averments 
contained  in  the  amended  bill  of  the  complainant;  averred 
that  the  Queen,  at  the  time  of  the  making  of  said  deed  of 
trust  and  other  instruments,  by  reason  of  the  progressive 
weakness  of  old  age  and  her  impaired  mental  faculties  was 
not  of  sound  mind  or  mentally  capable  of  making  said  deed 
and  other  instruments  or  of  understanding  the  contents 
and  effect  thereof;  and  was  entirely  under  the  influence 
and  control  of  the  said  respondents  laukea  and  Dominis; 
and  prayed  that  said  instruments  be  annulled  and  can- 
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celled,  and  for  a  reconveyance  by  the  trustees.  On  April 
1,  the  Queen,  through  her  attorney,  Mr.  Perry,  filed  a  writ- 
ten waiver  of  service  of  the  bill  of  complaint,  and  amend- 
ments thereto,  of  the  said  Kalanianaole,  and  of  sunmions 
thereon,  and  entered  her  appearance  in  the  suit  as  a  party 
respondent;  also  a  demurrer  to  the  bill  of  complaint  as 
amended  on  the  grounds  of  lack  of  equity  in  the  bill  and 
that  the  said  Kalanianaole  has  no  interest  in  the  subject 
matter  of  the  suit.  Similar  demurrers  were  filed  by  other 
of  the  respondents.  The  Queen,  by  her  attorney,  filed  also 
a  motion  to  strike  from  the  files  the  petition  of  the  guardian 
ad  litem  for  leave  to  file  an  answer  and  cross  biU,  the  order 
confirming  the  appointment  of  the  guardian  ad  litem  and 
granting  the  leave  asked,  and  the  answer  and  cross  bill  of 
the  guardian  ad  litem,  on  the  ground,  in  substance,  that 
the  answer  and  cross  bill,  in  effect,  made  the  Queen  a  com- 
plainant contrary  to  her  rights  in  the  premises  and  her  dis- 
continuance theretofore  filed,  and  in  violation  of  the  law 
and  the  decision  of  this  court  in  the  prohibition  proceeding. 
On  April  4,  Mr.  Andrews,  as  guardian  ad  litem,  filed  mo- 
tions to  strike  from  the  files  the  waiver  of  service  and  gen- 
eral appearance,  the  demurrer,  and  the  motion  to  strike 
from  the  files  the  answer  and  cross  bill,  etc.,  "signed  and 
filed  by  one  Antonio  Perry,  claiming  to  be  attorney  for  said 
Liliuokalani,"  on  the  grounds  that  the  record  showed  that 
he,  the  said  Andrews,  is  the  guardian  ad  litem  of  the  Queen 
and  had  obtained  permission  to  file  said  answer  and  cross 
bill  on  her  behalf,  and  that  the  said  Antonio  Perry  was  not, 
is  not  now,  and  never  has  been  the  attorney  for  the  Queen. 
A  similar  motion  was  filed  by  coimsel  for  Kalanianaole, 
based  on  the  ground  that  it  appeared  from  the  record 
that  said  Andrews  had  been  duly  appointed  as  guard- 
ian ad  litem  of  the  Queen,  and  said  Perry  was  not 
entitled  to  file  said  papers.  On  the  same  day  argu- 
ment was  had  on  these  several  motions  and  demur- 
rers.     Mr.   Perry  urged,   among  other   things,   that   the 
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so-called  appointment  of  Mr.  Andrews  as  guardian  ad 
litem  of  the  Queen  was  ineffectual  in  view  of  the  assertion 
of  the  Queen,  theretofore  made,  of  her  mental  competency 
and  right  to  control  her  own  case,  and  offered  to  produce 
testimony  to  show  that  he  had  been  employed  by  the 
Queen  personally  to  act  as  her  attorney  in  the  case.  The 
circuit  judge  ruled  that  the  issue  as  to  the  Queen's  mental 
condition  would  be  allowed  to  stand  and  that  it  would  be 
tried  under  the  allegations  of  the  bill  of  complaint,  but 
that  the  Queen  was  under  guardianship  and  had  no  right 
to  appear  independently  of  the  guardian  ad  litem,  and 
that  Mr.  Perry  had  not  been  employed  by  the  Queen  and 
could  not  appear  for  her  and  interfere  with  the  guardian 
ad  litem,  also  that  Mr.  Perry  had  no  right  to  file  the  papers 
filed  by  him  on  behalf  of  the  Queen.  On  the  following  day 
the  circuit  judge  filed  his  rulings  in  writing,  sustaining  the 
motions  of  the  guardian  ad  litem  and  the  complainant,  and 
striking  from  the  files  the  papers  filed  by  Mr.  Perry  as 
attorney  for  the  Queen,  and  overruling  the  demurrers  of 
the  respondents. 

The  case  comes  to  this  court  upon  an  appeal  perfected 
by  the  Queen.  The  first  question  to  be  determined  is 
whether  the  appeal  lies.  This  point  is  intimately  connected 
with  the  next  one  to  be  taken  up,  that  is,  whether  the  ques- 
tion of  the  Queen's  present  status  should  be  inquired  into 
and  determined  in  limine.  Counsel  for  the  complainant 
contend  that  no  final  order  was  made  by  the  circuit  judge 
and  that  the  appeal  should  therefore  be  dismissed.  The 
statute  provides  that  ''Appeals  shall  be  allowed  from  all 
decisions,  judgments,  orders  or  decrees  of  circuit  judges  in 
chambers,  to  the  supreme  court,  except  in  cases  in  which 
the  appellant  is  entitled  to  appeal  to  a  jury."  R.  L.  1915, 
Sec.  2508.  The  uniform  construction  of  this  provision  has 
been  that  to  be  appealable  the  order  or  decree  in  question 
must  have  been  a  final  one.   But  this  construction  has  been 
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applied  with  appropriate  liberality,  and  appeals  from 
orders  final  in  their  nature,  though  not  determinative  of 
the  whole  case  upon  its  merits,  as  well  as  from  final  decrees 
in  the  strict  sense  of  the  term,  have  been  entertained  by 
this  court.  'The  statute  does  not  expressly  confine  appeals 
to  final  judgments,  orders  and  decrees,  but  it  has  been  so 
construed  by  this  court  in  numerous  cases.  And  yet  this 
court  has  also  recognized  that  a  final  decision  for  the  pur- 
pose of  appeal  is  not  necessarily  the  last  decision  in  the 
case  and  that  its  nature  and  effect  rather  than  the  stage 
at  which  it  is  rendered  is  the  true  test."  Dole  v.  Gear,  14 
Haw.  554,  566.  See  Barthrop  v.  Kona  Coffee  Co,,  10  Haw. 
398,  400;  Humburg  v.  Namura,  13  Haw.  702,  705;  Estate 
of  Eno8,  18  Haw.  542,  646;  Scott  v.  Stuart,  22  Haw.  641. 
In  the  case  of  Eau  Claire  v.  Payson,  107  Fed.  552,  557,  the 
court  said,  "The  supreme  court  has  not  placed  upon  the 
words  'final  decree,'  respecting  the  right  of  appeal,  a  strict 
and  technical  sense,  but  has  given  them  a  liberal  and  rea- 
sonable construction."  In  Estate  of  SUva,  15  Haw.  13,  it 
was  held  that  an  order  may  be  final  as  to  one  party  and 
appealable  by  him  though  the  case  be  not  determined  as 
to  other  parties  to  the  suit.  Also,  it  is  held,  an  order  which 
determines  and  disposes  of  the  rights  of  the  parties  with 
reference  to  a  material  portion  of  a  case,  or  a  matter  dis- 
tinct from  the  general  subject  of  the  litigation,  is  generally 
to  be  regarded  as  a  final  order.  Honolulu  Athletic  Park  v. 
Lowry,  22  Haw.  733,  738;  Williams  v.  Morgan,  111  U.  S. 
684,  699;  Central  Trust  Co.  v.  Grant  Locomotive  Works, 
135  U.  S.  207,  224.  And  in  May  v.  Hardin,  52  Ky.  344,  it 
was  held  that  an  order  determining,  in  limine,  a  question 
as  to  who  had  the  right  to  the  control  of  the  suit  and  its 
proceeds,  as  it  materially  affected  the  rights  of  the  parties 
and  was  obviously  prejudicial  to  the  party  against  whom 
the  question  was  decided,  was  a  final  order. 
In  the  case  at  bar,  after  the  Queen  had  been  made  a 
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party  respondent,  she  appeared  through  the  attorney  who 
claimed  to  have  been  employed  to  represent  her,  and  inter- 
posed a  demurrer  to  the  bill  of  complaint.  The  guardian 
ad  litem  moved  to  strike  the  appearance  and  demurrer 
from  the  files  on  the  ground  that  he  alone  was  authorized 
to  represent  the  Queen  and  that  Mr.  Perry  was  not  and 
never  had  been  her  attorney  in  the  suit.  The  circuit  judge 
ignored  Mr.  Perry's  offer  of  his  own  and  other  testimony 
to  show  that  he  had  been  directly  employed  by  the  Queen ; 
held  that  he  had  not  been  so  employed,  and  that  the  Queen 
could  not  appear  in  the  case  independently  of  the  guardian 
ad  litem;  and  sustained  the  motions  of  the  guardian  ad 
litem,  also  the  similar  motion  of  the  complainant.  The 
circuit  judge  held  in  a  vague  sort  of  way  that  the  issue  as 
to  the  present  mental  condition  of  the  Queen  would  be 
tried  "under  the  allegations  of  the  complaint,"  but  how 
and  by  whom  it  was  to  be  tried  was  not  made  clear.  It 
would  seem  that  the  answer  and  cross  bill  which  the  guard- 
ian ad  litem  had  been  allowed  to  file  on  behalf  of  the 
Queen,  which  admitted  all  the  allegations  of  the  complain- 
ant's bill  and  aflirmatively  set  up  her  present  incompe- 
tency to  act  for  herself  had  effectually  eliminated  from  the 
case  the  very  issue  which  the  assertion  of  competency  pre- 
viously made  by  the  Queen  through  Mr.  Perry  was  sup- 
posed to  have  raised.  It  is  clear  that  the  effect  of  the  rul- 
ings of  the  circuit  judge  was  to  deny  the  Queen  the  right 
to  appear  in  her  own  behalf,  and  to  recognize  her  as  a  party 
only  through  the  guardian  ad  litem,  the  validity  of  whose 
appointment  and  right  to  represent  the  Queen  was  pur- 
portedly, at  least,  attacked  by  the  Queen  herself.  The  issue 
as  to  whether  the  suit  so  far  as  the  Queen  was  concerned 
Was  to  be  controlled  by  the  guardian  ad  litem  or  by  the 
Queen  through  counsel  of  her  own  choosing  was  a  vital 
one  and  it  was  definitely  disposed  of  by  the  rulings  made. 
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We  hold  that  the  order  was  final  and  that  this  appeal 
should  be  entertamed. 

The  next  pomt  is  as  to  whether  the  question  as  to  the 
present  status  and  condition  of  the  Queen  should  have 
been  taken  up  and  decided  by  the  circuit  judge  before  any- 
further  steps  were  taken,  and  whether  he  was  in  error  in 
postponing  its  consideration.  We  have  found  little  in  the 
books,  other  than  dicta,  which  throws  light  on  the  subject, 
though  upon  principle  the  answer  seems  clear.  Counsel 
for  the  complainant  contend  that  it  was  within  the  db- 
cretion  of  the  circuit  judge  to  take  the  matter  up  in  limine 
or  to  consider  and  pass  upon  it  in  connection  with  the 
proofs  upon  the  merits  of  the  case.  They  refer  to  the 
cases  of  Lindly  v.  Lindly,  109  S.  W.  (Tex.)  467,  102  Tex. 
136;  Holland  v.  Rigga,  116  S.  W.  (Tex.)  167;  Kroehl  v. 
,  Taylor,  69  N.  J.  E.  525;  Smith  v.  Smith,  106  N.  C.  498; 
Snowden  v.  Smith,  119  S.  W.  (Ky.)  785,  and  other  cases. 
In  the  Lindly  case  the  court  of  civil  appeals  said,  ''It  was  a 
matter  of  discretion  with  the  trial  court  as  to  whether  he 
would  inquire  into  the  mental  condition  of  Sally  Lindly 
in  limine,  or  hear  the  evidence,  and  submit  the  question  to 
the  jury  along  with  the  other  issues  in  the  case,''  but  there 
was  no  discussion  of  the  principle  involved  either  by  that 
court  or  the  supreme  court  of  Texas.  We  think  the  other 
cases  cited  do  not  go  to  the  full  extent  of  sustaining  the 
contention  made  in  the  case  at  bar.  Counsel  for  the  Queen 
repeatedly  urged  in  the  court  below  that  the  issue  having 
been  raised  by  the  Queen's  assertion  it  should  be  considered 
and  decided  in  limine,  and  he  now  contends  that  the  refusal 
of  the  circuit  judge  to  adopt  that  course  was  reversible 
error.  The  contention  would  apply  with  equal  force 
whether  the  Queen  be  a  complainant  or  a  respondent.  In 
the  case  of  Howard  v.  Howard,  87  Ky.  616,  622,  the  court 
said, 
"The  law  presumes  all  persons  to  be  of  sound  mind,  and 
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if  adults,  capable  of  managing  their  own  affairs;  and  the 
mere  fact  that  it  is  alleged  by  a  person  styling  himself  next 
friend,  that  a  particular  individual,  who  is  an  adult,  is  of 
weak  or  unsound  mind,  and  not  capable  of  taking  care  of 
his  own  affairs,  does  not  destroy  that  presumption.  But 
where  the  action  is  brought  in  the  name  of  the  person 
alleged  to  be  of  weak  or  unsound  mind,  by  his  next  friend, 
against  parties  having  an  interest  in  the  subject-matter, 
it  is  to  be  presumed,  in  the  absence  of  anything  appear- 
ing to  the  contrary,  that  whatever  consent  such  person  is 
capable  of  giving  to  the  bringing  of  the  action  has  been 
obtained;  and  that  it  is  in  fact  his  suit,  for  it  is  really  in 
his  name ;  and  that  he  has  obtained  the  consent  of  a  friend, 
as  the  most  competent  person  by  whom  he  wishes  his  case 
to  be  conducted,  in  order  that  his  rights  may  be  the  better 
protected.  But  if  he  makes  known  to  the  court  that  it  is 
not  his  suit;  that  he  is  competent  to  take  care  of  his  own 
affairs ;  that  the  supposed  friend  is  in  fact  an  intermeddler, 
the  court  in  such  a  state  of  case  is  presented  with  the  ques- 
tion:   What  is  the  proper  course  to  pursue?" 

And  it  was  pointed  out  that  the  question  should  be  deter- 
mined in  limine.  That  case  was  referred  to  with  approval 
m  Isle  V.  Cranby,  199  111.  39,  47.  In  Whetstone  v.  Whet- 
stone's Ex'rs.,  75  Ala.  495,  501,  the  court  said, 

"We  have  said  that  the  right  of  a  mere  volunteer  to 
institute  a  suit  as  next  friend  of  a  non-adjudged  non  com- 
pos rests  under  limitations.  *  *  *  The  welfare  and  interest 
of  the  alleged  non  compos  are  matters  of  prime,  dominat- 
ing importance,  and  should  receive  the  careful  considera- 
tion of  the  court,  before  the  litigation  is  allowed  to  pro- 
gress. These  preliminary  inquiries  should  be  first  insti- 
tuted ;  and  to  tibis  end  the  chancellor  may  require  the  ver- 
dict of  a  jury,  or  a  report  from  the  register,  so  as  to  properly 
inform  his  conscience." 

See  also  Campbells  v.  Bowen,  1  Rob.  (Va.)  241;  Lee  v. 
Ryder,  56  Eng.  Reprint  1103;  Denny  v.  Denny,  8  Allen 
311.  Doubtless  an  ex  parte  allegation  ot  insanity  or  mental 
incompetence,  or  of  mental  weakness  and  undue  influence 
destroying  free  agency,  would  warrant  a  court  in  appoint- 
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ing  a  next  friend  or  guardian  ad  litem.  But  such  would 
not  be  the  case  where,  at  the  time  of  the  purported  appoint- 
ment, the  party  in  question  has  placed  before  the  court  a 
denial  of  such  incompetency,  nor  would  it  justify  the  court 
in  continuing  an  appointment  previously  made  after  such 
denial  has  been  interposed,  except  upon  adjudication  of 
the  fact  of  incompetency  after  a  judicial  inquiry.  It  would 
present  an  intolerable  situation  that  a  party  litigant  should 
be  represented  by  a  next  friend  or  a  guardian  ad  litem  on 
the  theory  that  he  is  incompetent,  and  also  by  an  attorney 
of  his  own  selection  on  the  theory  that  he  is  competent, 
each  representative  filing  inconsistent  pleadings  and  in- 
sisting on  conducting  the  case  as  he  should  deem  best. 
Upon  principle  there  would  seem  to  be  no  room  for  the 
theory  that  the  trial  judge  has  the  discretion  to  decide  the 
issue  as  to  the  party's  competency  in  connection  with 
the  merits  of  the  case  for  the  question  would  not  down  as 
to  which  of  the  representatives  should  be  allowed  to  frame 
the  issues  and  conduct  the  case  or  discontinue  it.  If  the 
party  be  in  fact  competent  he  is  entitled  under  the  law  to 
appear  in  person  or  through  a  representative  of  his  own 
choice,  and  if  he  be  in  fact  incompetent  his  only  represen- 
tative should  be  the  appointee  of  the  court.  The  obvious 
answer  to  all  this  is  that  when  in  any  case  the  alleged  in- 
competency is  denied  by  the  alleged  incompetent  the 
court  must  hear  and  determine  the  issue  in  limine  and  be- 
fore further  steps  be  taken  in  the  cause.  We  hold  that  the 
circuit  judge  erred  in  not  taking  that  course  in  this  case. 
Here,  the  error  was  emphasized  by  the  fact  that  the  circuit 
judge,  while  expressly  declining  to  make  a  finding  as  to 
the  Queen's  present  status  or  condition,  permitted  the 
guardian  ad  litem,  who  could  have  a  standing  in  court  only 
in  case  the  Queen  be  in  fact  incompetent,  to  file  an  answer 
and  cross  bill  averring  her  incapacity,  the  legal  eflFect  of 
which  was  to  supplant  her  former  assertion  of  competency. 
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Though  the  Queen  is  the  sole  appellant  in  this  case, 
counsel  for  the  trustees  and  most  of  the  other  respondents 
have  appeared  and  argued  that  as  an  appeal  from  a  final 
order  or  decree  brings  up  for  review  all  interlocutory  rul- 
ings made  in  the  court  below  they  are  entitled  to  be  heard 
upon  their  demurrers  which,  it  is  contended,  were  erro- 
neously overruled  by  the  circuit  judge.  They  cite  the  cases 
of  Scott  V.  Stuart,  22  Haw.  641,  and  Lee  Chu  v.  Noar,  14 
Haw.  648,  which  are  authority  for  the  proposition  that  upon 
an  appeal  from  a  final  order  or  decree  by  a  sole  party  all 
interlocutory  rulings  are  reviewable.  But  they  are  not 
authority  for  the  contention  that  upon  the  appeal  of  one 
party  interlocutory  rulings  which  adversely  affected  a  co- 
party  who  has  not  appealed  and  is  not  in  a  position  to  ap- 
peal, and  which  did  not  enter  into  the  order  appealed  from, 
may  be  reviewed.  Nor  have  we  been  referred  to  any  author- 
ity which  so  holds.  We  are  of  the  opinion  that  the  rulings 
upon  the  demurrers  of  the  respondents  are  not  now  before 
us,  though  they  will  be  disposed  of  by  what  we  have  to  say. 

Counsel  for  the  Queen  further  urges  that,  in  the  event 
that  this  court  shall  sustain  the  appeal  and  find  reversible 
error  in  the  record,  and  if  it  should  be  of  the  opinion  that 
the  demurrer  of  the  Queen  to  the  bill  of  complaint  ought  to 
be  sustained,  it  would  be  appropriate  for  this  court  to  so 
express  itself,  especially  as  the  circuit  judge,  when  striking 
the  demurrer  from  the  files,  had  stated  that  he  otherwise 
would  have  overruled  it.  And  counsel  points  out  that  if 
this  court  should  believe  that  the  demurrer  ought  to  be 
sustained  a  long,  expensive  and  useless  trial  might  be 
obviated  by  making  a  ruling  m  accordance  with  his  con- 
tention that  Kalanianaole,  as  sole  complainant,  is  not  en- 
titled to  maintain  the  suit  since  he  has  no  interest  in  the 
subject-matter  thereof.  We  think  this  position  is  sound. 
As,  upon  the  views  above  expressed,  there  must  be  a  re- 
versal and  further  proceedings,  we  believe  that  we  should 
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fall  short  of  doing  our  full  duty  in  the  premises,  if,  being 
of  the  opinion  that  the  bill  should  be  dismissed,  we  failed 
to  so  state. 

The  property  conveyed  is  averred  in  the  bill  to  be  that 
of  the  Queen,  and  the  prayer  is  that  it  be  reconveyed  to 
her.  There  is  no  averment  that  the  complainant  has  any 
present  interest  in  the  property,  but  merely  that  he  is  the 
Queen's  "only  next  of  kin  and  heir  at  law."  It  is  elemen- 
tary that  in  order  to  maintain  a  suit  in  equity  the  com- 
plainant must  have  an  interest  in  the  subject-matter  of 
the  suit,  and  that  a  bill  is  demurrable  which  fails  to  show 
such  interest.  Palau  v.  Helemano  Land  Co.,  22  Haw.  357 ; 
1  Beach,  Mod.  Eq.  Pr.,  Sec.  261.  The  next  of  kin  of  a  liv- 
ing person  has  no  estate  or  interest  at  law  or  in  equity  in 
the  property  of  that  person,  and  may  never  have  any,  for 
the  owner  may  dispose  of  the  property  during  his  lifetime 
or  devise  it  to  others  by  will.  The  next  of  kin  may  not 
outlive  the  owner  of  the  property.  "The  title  of  an  heir 
is  called  into  existence  by  the  death  of  the  ancestor,  for 
nemo  est  haeres  viventis"  3  Washburn,  Real  Prop.  (4th 
ed.),  6.  And  until  the  ancestor  dies  the  heir  apparent  or 
presumptive  has  nothing  more  than  a  mere  possibility,  ex- 
pectancy or  hope  of  succession  unfounded  in  any  legal  act 
whatever.  22  Am.  &  Eng.  Enc.  Law  (2d  ed.)  1034.  See 
Dursley  v.  Fitzhardinge,  6  Ves.  251,  260;  Allan  v.  Allan, 
15  Ves.  130;  In  re  Parsons,  L.  R.  45  Ch.  Div.  51,  57;  In 
re  Bartles,  33  N.  J.  E.  46;  Youngs  v.  Heffner,  36  Oh.  St.  232, 
238.  The  case  of  Sellman  v.  Sellman,  63  Md.  520,  was  a 
suit  to  set  aside  a  conveyance  made  by  a  feeble  minded  per- 
son under  the  undue  influence  of  the  grantee.  The  com- 
plainants were  the  children  and  grandchildren  of  the  grant- 
or. A  decree  sustaining  a  demurrer  and  dismissing  the  bill 
was  affirmed,  the  court  saying  (p.  522), 

"It  is  a  fundamental  principle  of  equity  pleading  that,  to 
entitle  a  party  to  sustain  a  bill,  he  must  show  an  interest 
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in  the  subject  of  the  suit,  or  a  right  to  the  thing  demanded, 
and  proper  title  to  institute  the  suit  oonoerning  it;  and  if 
such  interest  or  right  to  sue  be  not  fully  shown  by  the  bill 
itself,  the  defendant  may  demur.  ♦  ♦  ♦  And  this  being  the 
requisite  in  pleading,  the  complainants,  upon  the  maxim 
nemo  est  haeres  viventis,  can  have  no  standing  in  court; 
for  tiiat  maxim  is  of  equal  force  in  equity  as  at  law.  The 
children  and  grandchildren  of  a  living  ancestor  cannot 
claim  a  right  or  maintain  a  suit  in  respect  to  the  property 
of  that  ancestor,  while  their  interest  in  such  property  is 
merely  in  expectancy,  depending  upon  a  future  inheritance 
that,  by  possibility,  may  never  occur.  The  principle  is, 
both  at  law  and  in  equity,  that  no  one  is  entitled  to  be 
recognized  as  heir  until  the  death  of  the  ancestor,  or  the 
person  from  whom  the  descent  may  be  cast;  and  the  fact 
that  such  ancestor  or  other  person  may  be  alleged  and  ad- 
mitted to  be  non  compos  mentis,  or  otherwise  incapable  of 
managing  his  estate,  makes  no  exception  to  the  general 
principle."  See  also  Bradford  v.  McKenzie,  43  Atl.  (Md.) 
923. 

We  think  it  is  clear,  therefore,  that  Kalanianaole,  as  sole 
complainant,  may  not  maintain  the  suit  since  he  has  no 
interest  in  the  subject-matter. 

Having  gone  this  far,  we  are  impelled  to  go  further.  We 
believe  that  some  of  the  mistakes  which  have  been  made 
in  this  case  have  resulted  from  an  error  made  by  tiiis  court. 
In  discharging  the  temporary  writ  of  prohibition  which  the 
Queen  had  sued  out  we  held — ^and  properly  so — that  the 
bill  of  complaint  did  not  aver  insanity  on  the  part  of  the 
Queen,  but  mental  weakness  and  undue  influence  which 
presupposes  mental  competency;  but  we  erred  in  holding 
that  the  Queen  was  therefore  entitled  to  discontinue  the 
suit  as  she  had  done.  The  writ  was  properly  discharged 
since  the  circuit  judge  was  not  proceeding  without  jurisdic- 
tion, but  our  reasoning  did  not  reach  the  root  of  the  matter. 
It  was  averred  in  the  bill  that  the  Queen  is  of  the  age  of 
seventy-seven  years;  that  her  memory  has  been  seriously 
impaired  by  bodily  infirmities,  worry  and  anxiety ;  that  the 
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respondent  laukea  was  her  business  agent  and  personal 
friend  upon  whom  she  relied  for  advice;  that  the  respond- 
ent Dominis  is  a  young  man  who  was  brought  up  in  the 
Queen's  household ;  that  the  said  laukea  and  Dominis  con- 
spired together  to  obtain  a  disposition  by  the  Queen  of 
her  property  in  such  form  as  they  might  profit  thereby, 
and  procured  the  execution  of  the  deed  of  trust  in  which 
they  and  others  are  named  as  beneficiaries;  that  the  deed 
of  trust  and  other  instruments  mentioned  in  the  bill  did 
not  and  do  not  express  the  wishes  and  desires  of  the  Queen, 
and  were  not  and  are  not  her  free  and  voluntary  act  and 
deed ;  that  at  all  the  times  mentioned  in  the  bill  said  lau- 
kea and  Dominis  have  unlawfully  and  fraudulently  con- 
spired and  confederated  together  for  the  purpose  of  obtain- 
ing control  of  the  property  and  person  of  the  Queen  and  of 
imposing  their  wills  upon  her,  and  have  prevented  and  do 
now  prevent  her  from  obtaining  the  advice  of  loyal  friends ; 
and  that  by  reason  of  the  undue  and  improper  influence 
exerted  over  the  Queen  by  said  laukea  and  Dominis  she  is 
in  fear;  and  under  the  absolute  domination  of  them  and 
cannot  now  act  freely  and  independently.  The  charge, 
therefore,  was  not  of  mental  incompetency,  but  of  a  weak- 
ened mind  which  had  been,  and  is  being,  subjected  to  the 
domination  of  the  said  respondents.  It  was  not  enough  to 
say  that  the  presumption  of  sanity  or  mental  competency 
prevailed  in  favor  of  the  Queen,  for  if,  at  the  time  this  suit 
was  instituted,  she,  though  sane,  was  still  subject  to  the 
same  domination  under  which,  it  is  averred,  she  executed 
the  deed  of  trust,  and  was  not  a  free  agent,  the  suit  could 
be  brought  and  maintained  in  her  name  and  behalf  by  a 
next  friend  appointed  by  the  court.  That  is  to  say,  if  the 
fact  be  that  the  execution  by  the  Queen  of  the  deed  in  ques- 
tion was  procured  in  the  fraudulent  manner  set  forth  in 
the  bill,  she  could  now,  if  a  free  agent  and  mentally  compe- 
tent, maintain  such  a  suit  as  this  in  her  own  right  and  be- 
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half,  and  if  she  is  not  now  a  free  agent  because  of  the  un- 
due influence  and  control  of  others  the  same  relief  may  be 
sought  in  her  name  and  behalf  by  a  next  friend.  ''Where 
persons  are  incapable  of  acting  for  themselves,  although 
not  strictly  either  idiots  or  lunatics,  the  suit  may  be  brought 
in  their  name,  and  the  court  will  authorize  some  suitable 
person  to  carry  it  on  as  their  next  friend."  Story,  Eq.  PL, 
Sec.  66.  See  also  3  Pom.,  Eq.  Jur.,  Sec.  1314;  In  re  Kron- 
berg,  208  Fed.  203;  Edwards  v.  Edwards,  36  S.  W.  (Tex.) 
1080;  Lamb  v.  Lamb,  23  Atl.  (N.  J.)  1009;  Wilson  v.  Old- 
ham, 51  Ky.  55;  Sumner  v.  Perry,  11  Haw.  372.  Although 
the  "Assertion  of  Mental  Competency"  filed  by  the  Queen 
seemed  to  assume  that  mental  incompetency  was  averred 
in  the  bill,  as  counsel  for  Kalanianaole  have  contended  it 
was,  that  paper  and  the  "Objection  and  Protest"  filed  by 
her  sufficiently  challenged  the  averments  of  existing  undue 
influence  and  control  on  the  part  of  laukea  and  Dominis, 
and  lack  of  free  agency  on  the  part  of  the  Queen,  so  as  to 
raise  an  immediate  issue  in  regard  to  the  Queen's  condition 
and  status  at  the  time  of  the  filing  of  the  bill.  And  that 
issue  should  have  been  judicially  inquired  into  and  deter- 
mined by  the  circuit  judge,  as  we  have  seen,  before  any 
other  issues  were  framed  or  other  steps  taken.  And  in  this 
connection  we  may  state  that  Kalanianaole  was  not  an 
improper  person  to  act  as  next  friend  of  the  Queen  on 
the  ground  of  having  a  supposed  adverse  interest. 

The  appointment  of  Mr.  Andrews  as  guardian  ad  litem 
was  not  authorized  as  the  facts  upon  which  the  authority 
of  the  court  to  make  such  an  appointment  depended  were 
in  controversy  and  remained  undetermined.  The  answer 
and  cross  bill  filed  by  the  guardian  ad  litem  should  have 
been  stricken  from  the  record.  The  Queen  was  dismissed  as 
a  complainant  and  made  a  party  respondent  at  the  time 
that  the  amendment  to  the  bill  purporting  to  aver  mental 
incompetency  in  the  Queen  was  allowed.     And  assuming 
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that  that  averment  could  be  held  to  be  one  of  fact,  and 
not  a  mere  conclusion  of  law,  it  is  to  be  regarded  as  the 
averment  only  of  Kalanianaole  who  is  not  a  proper  party 
to  the  suit. 

The  circuit  judge  may  entertain  an  application  by  some 
one  asking  leave  to  act  as  next  friend  of  the  Queen  for  the 
purpose  of  having  her  reinstated  as  the  complainant  in  the 
case  under  the  original  bill,  and,  in  that  event,  the  question 
as  to  her  present  status  and  right  to  control  the  suit,  or 
whether  a  next  friend  should  be  appointed  for  her,  should 
be  heard  preliminarily. 

The  ruling  and  order  appealed  from  is  reversed,  and  the 
cause  remanded  to  the  circuit  judge  for  further  proceedings 
not  inconsistent  with  the  views  expressed  in  this  opinion. 

D.  L.  Withington  {Castle  &  Withington,  Thompson, 
Milverton  &  Cathcart  and  J.  Lightfoot  with  him  on  the 
brief)  for  complainant. 

Antonio  Perry  for  Liliuokalani. 

L.  Banigan  {Smith,  Warren  &  Sutton  on  the  brief)  for 
Wm.  0.  Smith,  et  al,  trustees. 


TERRITORY  v.  WILLIAM  L.  PETERSON. 

No.  941. 

Exceptions  from  Circuit  Court,  First  Circuit. 
Hon.  C.  W.  Ashford,  Jud«e. 

Aboued  August  7,  1916.  Decidkd  August  17,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Criminal  Law — usury. 

The  offense  prohibited  by  Sec.   3444   R.   L.   is  committed  by 
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receiying  interest  in  excess  of  the  rate  of  two  per  cent  per 
month,  and  not  by  entering  into  a  contract  whereby  the  defend- 
ant is  to  receive  interest  at  a  rate  greater  than  two  per  cent 
per  month. 

iNBTBUonoKS — eliminating  questions  of  fact. 

An  Instruction  in  a  prosecution  for  receiving  usury,  which 
makes  the  guilt  of  the  defendant  to  depend  upon  the  value  of  a 
note  and  securities  taken  by  the  defendant  to  secure  the  loan, 
and  which  eliminates  from  the  consideration  of  the  Jury  the 
question  of  fact  as  to  whether  or  not  the  defendant  actually 
received  interest  at  a  rate  greater  than  that  permissible  under 
the  statute,  constitutes  reversible  error. 

Cbiminal  Law — principal — accessory  before  the  fact. 

Under  Sec.  3674  R.  L.,  and  Sec  3807B,  added  to  the  Revised 
Laws  by  Act  215  S.  L.  1915,  one  who  aids  in  the  commission  of 
an  offense  or  is  an  accessory  before  the  fact  may  be  charged  and 
punished  as  a  principal  and  in  the  same  manner  and  to  the 
same  effect. 

EviDEiTCB — prosecution  for  receiving  usury. 

In  a  prosecution  for  receiving  interest  at  a  rate  greater  than  two 
per  cent,  per  month,  where  a  note,  bill  of  sale  and  an  order  were 
given  to  secure  the  loan,  it  is  proper  to  admit  in  evidence  such 
written  instruments,  and  other  pertinent  evidence,  for  the  pur- 
pose of  showing  the  transaction  between  the  parties. 

Sake — same — application  of  payment. 

It  is  proper  to  admit  evidence  of  payments  to  the  defendant 
and  the  application  of  such  payments  when  the  defendant  is 
tried  upon  the  charge  of  receiving  interest  at  a  rate  greater  than 
two  per  cent  per  month. 

Ckihiital  Law — usury — securities  for  loan. 

When  money  is  loaned  at  a  rate  of  interest  greater  than  two 
per  cent,  per  month  the  offense  punishable  under  Sec.  3444  R.  L. 
is  not  committed  merely  by  taking  securities  for  the  loan;  the 
acceptance  of  security  for  the  loan  is  not  the  receiving  of  inter- 
est, discount  or  consideration  upon  the  loan  within  the  meaning 
of  the  statute. 

OPINION  OP  THE  COURT  BY  QUARLES,  J. 

The  defendant  was  prosecuted  in  the  circuit  court  of  the 
first  circuit  upon  an  information  wherein  he  was  charged 
as  follows : 
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"That  on  or  about  towit  the  4th  day  of  September,  A.  D. 
1915,  in  the  City  and  County  of  Honolulu,  Territory  of 
Hawaii,  William  L.  Peterson  did  commit  the  oflFense  of 
usury,  in  that  he,  the  said  William  L.  Peterson,  did  receive 
from  one  Isaac  D.  laea  interest,  discount  and  consideration, 
at  a  rate  greater  than  two  (2%)  per  cent,  per  month  upon 
a  suna  of  money,  towit  the  sum  of  ninety  dollars  ($90) 
theretofore  loaned,  and  advanced  by  him,  the  said  William 
L.  Peterson  to  the  said  Isaac  D.  laea,  contrary  to  section 
3444,  Revised  Laws  of  Hawaii,  1915." 

To  the  said  complaint  the  defendant  filled  a  motion  to 
quash  upon  the  following  grounds:  "(1)  That  it  is  not 
alleged  in  said  complaint  at  what  time  said  loan  was  made 
by  defendant.  (2)  That  neither  the  rate  of  interest  nor 
the  aggregate  amount  of  the  interest  which  defendant  is 
charged  as  having  received  is  alleged  in  said  complaint.  (3) 
That  there  is  no  allegation  in  said  complaint  that  the  de- 
fendant received  interest  greater  than  two  per  cent,  per 
month  in  pursuance  of  any  agreement  made  with  any 
person.  (4)  That  said  complaint  sets  forth  conclusions 
ofily  and  does  not  set  forth  facts  sufficient  to  constitute  any 
offense  under  the  laws  of  said  Territory."  The  said  motion 
to  quash  was  denied,  to  which  the  defendant  excepted. 
Thereupon  the  defendant  was  called  to  plead  and  entered 
a  plea  of  not  guilty.  The  cause  was  tried  before  a  jury  and 
the  defendant  convicted  and  adjudged  guilty.  The  defend- 
ant  moved  for  a  new  trial  upon  a  number  of  grounds,  not 
necessary  to  be  set  forth,  the  principal  grounds  being  in- 
volved in  the  consideration  of  his  exceptions.  The  cause 
comes  before  us  on  exceptions,  fifty-two  in  number. 

The  evidence  shows  that  one  Isaac  D.  laea,  a  police  of- 
ficer, went  to  the  defendant  to  borrow  $100;  that  defend- 
ant told  him  that  he  would  get  the  money  and  to  come  back 
later ;  that  later  defendant  let  laea  have  $90,  took  his  note, 
due  three  months  after  date,  for  $130  payable  to  E.  Markle, 
took  from  said  laea  a  bill  of  sale  of  a  certain  automobile  in 
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the  name  of  E.  Markle,  and  had  said  laea  sign  an  order 
on  the  city  and  county  auditor  for  warrants  of  $10  each, 
one  payable  each  pay  day — ^semimonthly — ^amounting  in 
the  aggregate  to  $60,  the  order  being  given  to  the  defend- 
ant and  the  said  warrants  to  issue  to  him.  Warrants  were 
issued  against  the  salary  of  said  laea  as  police  officer  to  the 
extent  of  $60  to  E.  Markle  who  held  a  power  of  attorney 
from  defendant.  No  further  payment  was  made  upon  the 
loan.  laea  testified  that  the  agreement  was  that  the  bill  of 
sale  was  security  for  the  pajnnent  of  the  note,  which,  after 
deducting  the  $60  payable  by  warrants  against  his  salary, 
was  to  be  paid  from  earnings  of  the  automobile.  Markle 
testified  that  he  furnished  the  money  and  that  it  was  agreed 
between  himself  and  defendant  that  they  would  divide 
the  interest  between  themselves.  This  is  denied  by  the  de- 
fendant. Markle  testified  tiiat  of  the  $10  withheld  by  the 
defendant  out  of  the  loan,  the  defendant  gave  him  $5, 
claiming  it  to  be  interest  on  the  loan.  Defendant  denied 
this  statement.  Markle  testified  that  out  of  the  money 
received  for  the  warrants  he  paid  the  defendant  $9,  part 
of  the  interest  on  the  loan.  This  statement  is  also  denied 
by  the  defendant.  No  pa3anents  were  endorsed  on  the  note 
and  there  is  no  evidence  in  the  record  showing  how  the  $60 
collected  on  the  salary  warrants  was  applied  other  than  the 
inference  from  Markle's  statement  that  he  gave  $9  to  de- 
fendant as  part  of  the  interest  on  the  loan. 

We  do  not  deem  it  necessary  to  consider  the  exceptions 
seriatim,  and  we  will  only  discuss  some  of  them  specially, 
treating  the  questions  raised  by  the  other  exceptions  in  a 
general  way.  The  important  exception  is  to  the  charge  of 
the  court  to  the  jury.  In  its  charge  the  court,  inter  alia, 
instructed  the  jury  as  follows: 

"Now,  gentlemen,  I  think  you  are  to  be  congratulated 
upon  one  thing,  which  is  this :  That  there  is  no  substantial 
discrepancy  in  the  evidence  upon  those  certain  features 


480  AUGUST,  1916. 

Opinion  of  the  Court 

which  the  court  will  instruct  you  are  the  main,  ruling  and 
controlling  features  of  the  transaction  now  under  investiga- 
tion. It  has  been  explained  to  you  or  declared  to  you  by 
one  of  the  attorneys,  the  attorney  for  the  prosecution,  in 
these  words, — ^and  I  adopt  his  words  to  this  extent, — ^if  you 
believe  the  evidence  of  laea,  the  defendant  is  guilty  and 
should  be  convicted.  If  you  believe  the  evidence  of  Markle, 
the  defendant  is  guilty  and  should  be  convicted.  If  you 
believe  the  defendant's  own  testimony,  he  is  guilty  and 
should  be  convicted.  The  discrepancies  are  with  reference 
to  side  issues.  The  main  issues  are  these:  First,  did  the 
defendant  make  an  advance  of  money;  did  he  hand,  pass 
over,  transmit  money  to  the  extent  of  $90.,  to  laea,  by  way 
of  a  loan?  If  he  did,  then  did  he,  either  directly  or  indi- 
rectly, receive  from  laea  interest,  discount  or  consideration 
at  a  rate  greater  than  two  per  centum  per  month? 

"Now,  to  begin  with,  I  instruct  you  that  it  makes  no 
difference  in  the  world  whose  money  it  was  that  the  de- 
fendant advanced  to  laea,  if  you  believe  his  own  testimony, 
as  well  as  those  of  the  other  witnesses,  that  he  did  advance 
it;  and  I  use  this  word  'advance'  to  mean  pay  over,  trans- 
mit from  hand  to  hand.  He  may  have  been  acting  as  an 
agent  or  broker  for  Markle,  but  whether  he  was  or  not 
makes  no  difference  with  r^ard  to  his  own  liability  and 
his  own  guilt  if,  by  his  actions  and  in  connection  with  that 
transaction,  he  transgressed  the  law.  You  can  readily  see, 
gentlemen,  that  it  would  be  intolerable  to  hold  that  one 
person  can.  send  another  person  to  commit  a  legal  offense 
and  that  the  person  who  is  sent  to  do  it  and  does  it,  shall 
not  be  punished,  simply  because  he  is  acting  as  the  agent 
or  the  servant  of  another  person.  Now,  the  second  element 
is,  the  receipt  of  something  by  the  defendant, — some  inter- 
est, discount  or  consideration,  to  an  extent  exceeding  two 
per  cent  a  month.  The  evidence  of  all  three  of  those  wit- 
nesses is  that  the  defendant,  then  and  there  and  as  a  part 
of  the  transaction,  received  three  certain  documents,  one 
of  them  Exhibit  'A'  in  this  case,  being  what  purports,  on 
its  face,  to  be  an  absolute  bill  of  sale,  with  covenants  of 
warranty  of  title  by  laea  to  Markle  of  a  certain  automobile 
therein  described,  and  that  automobile  has  been  testified  by 
laea  to  have  been,  at  that  time,  worth  between — according 
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to  my  recollection — ^between  six  hundred  and  seven  hun- 
dred dollars,  or  perhaps  it  was  between  $700  and  $800. 
Now,  if  you  believe  that  the  defendant  received  this  docu- 
ment. Exhibit  ^A',  as  a  part  of  that  laransaction,  as  the  con- 
sideration or  a  part  of  the  consideration  for  the  advance  or 
payment  or  transmission  to  laea  of  the  sum  of  $90.,  and  if 
you  further  believe  that  the  automobile  referred  to  in  this 
document,  Exhibit  'A',  was  then  and  there  worth  more  than 
$90.,  plus  three  months  interest  on  $90.  at  the  rate  of  2 
per  cent  per  month,  which,  according  to  my  mental  com- 
putation, would  be  $5.40, — in  other  words,  if  you  believe 
that,  at  the  time  of  taking  and  receiving  this  document, 
Exhibit  'A',  from  laea,  the  automobile  in  question  was 
worth  more  than  $95.40,  then  I  instruct  you  that  that  of 
itself  would  be  the  receipt  of  a  consideration  by  the  defend- 
ant, for  the  loan  in  question,  at  a  rate  exceeding  two  per 
cent  per  month,  and  would  subject  him  to  conviction,  and 
if  you  believe  that,  he  should  be  convicted. 

"Again,  it  is  in  evidence,  on  the  part  of  all  three  of  those 
witnesses  whom  I  have  named,  the  defendant  among  them, 
that  at  the  time  mentioned  and  as  a  part  of  that  trans- 
action, the  defendant  took  and  received  from  laea  this 
promissory  note.  Exhibit  *B',  it  calling  for  the  payment, 
three  months  after  date,  to  E.  Markle  or  order,  of  the  sum 
of  $130  together  with  interest  at  one  per  cent  per  month. 
If  you  believe,  gentlemen,  that  that  document  was  at  the 
time  worth  more  than  $95.40,  then  that  of  itself  would  sus- 
tain the  charge  and  it  would  be  your  duty  to  find  him 
guilty,  but  more  particularly  if  you  believe  that  that  docu- 
ment, taken  in  conjunction  with  the  so-called  bill  of  sale, 
which  has  sometimes,  upon  this  trial,  been  referred  to  as  a 
security  for  the  payment  of  this  note, — if  you  believe  that 
the  two  together  were  worth  more  than  $95.40,  then  you 
should  find  the  defendant  guilty. 

"At  the  same  time  it  is  in  evidence  and  admitted  by  the 
defendant  that  he  took  and  received  from  laea  this  docu- 
ment. Exhibit  'C\  which  has  been  referred  to  as  the  order 
upon  the  auditor,  for  the  delivery  of  warrants,  some  six 
warrants  upon  different  dates,  six  different  dates,  for  the 
payment  of  $10  each,  in  the  ultimate  and  aggregate  sum  of 
$60.    If  you  believe  that  these  three  documents,  taken  to- 
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gether,  were  at  the  time  worth  more  than  $95.40,  it  is  your 
duty  to  convict  the  defendant/' 
The  theory  of  the  trial  court  that  taking  the  note,  the 

order  for  the  warrants  and  the  bill  of  sale  as  security,  if 

either  or  all  of  said  instruments  were  of  the  value  of  more 

than  $95.40,  constituted  the  oflFense  charged,  is  erroneous. 

Section  3444  of  the  Revised  Laws  is  as  follows: 

"Any  person  who  directly  or  indirectly  receives  any 
interest,  discount  or  consideration  for  or  upon  the  loan 
or  forbearance  to  enforce  the  pa3anent  of  money,  goods 
or  things  in  action,  greater  tiian  two  per  centum  per 
month,  shall  be  guilty  of  usury,  and  punishable  by  imprison- 
ment for  a  term  not  exceeding  one  year,  or  a  fine  not  exceed- 
ing two  hundred  and  fifty  dollars  or  both." 

Under  statutes  similar  to  the  one  for  a  violation  of  which 
the  defendant  is  prosecuted  it  is  generally  held  that  the 
oflFense  is  committed  by  actually  receiving  usurious  inter- 
est, and  not  by  merely  entering  into  an  usurious  contract 
(Henry  v.  Bank  of  Salina,  5  Hill  (N.  Y.)  523;  29  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  559,  596;  Gillespie  v.  State, 
6  Humph.  (25  Tenn.)  164;  Murphy  v.  State,  3  Head  (40 
Tenn.)  248;  State  v.  Haney,  130  Mo.  App.  95).  The  gist 
of  the  offense  is  the  receiving  of  the  usurious  interest.  The 
offense  may  be  committed  although  the  principal  of  the 
loan  is  not  paid  (State  v.  Davis,  73  S.  E.  130),  and  may  be 
committed  at  the  time  of  making  the  loan  or  at  any  time 
thereafter.  It  is  the  act  of  receiving  the  usury,  not  the 
intent  to  violate  the  law,  that  constitutes  the  offense.  The 
intent  is  not  an  element  of  the  offense  (State  v.  Haney,  130 
Mo.  App.  95). 

In  that  portion  of  the  charge  quoted  above  the  jury  were 
told  that  if  they  believed  the  evidence  of  the  prosecuting 
witness  laea  they  should  convict  the  defendant;  and  if 
they  believed  the  evidence  of  Markle  they  should  con- 
vict the  defendant;  and  if  they  believed  the  evidence 
of    the    defendant    they    should    convict    him,    provided 
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they  believed  the  note,  bill  of  sale  and  order,  or  any  of 
them,  were  of  the  value  of  more  than  $95.40.  This  was 
tantamount  to  an  instruction  to  convict  the  defendant  and 
evidently  based  on  the  theory  that  the  note,  being  nego- 
tiable and  secured  by  the  order  for  the  warrants  and  bill 
of  sale,  if  of  the  value  of  more  than  the  amount  of  the  loan 
plus  interest  for  the  three  months  at  two  per  cent.,  consti- 
tuted the  offense.  As  we  have  shown,  this  is  not  the  law, 
hence  the  motion  for  a  new  trial  should  have  been  granted 
in  the  court  below;  and,  not  having  been  granted,  the 
verdict  and  judgment  thereon  must  be  set  aside  and  a  new 
trial  ordered. 

One  of  the  grounds  of  the  motion  for  a  new  trial  was  that 
the  court  erred  in  denying  defendant's  motion  to  quash  the 
information.  The  motion  to  quash  has  been  held  not  a 
proper  subject  of  exception,  the  remedy  being  by  demurrer 
or  motion  in  arrest  of  judgment  (The  King  v.  Kumuhoa,  5 
Haw.  621).  Irrespective  of  the  rule  announced  we  think 
that  the  information  substantially  followed  the  language  of 
the  statute  and  would  be  good  against  a  demurrer  if  the 
motion  to  quash  could  be  treated  as  a  demurrer  (Republic 
V.  Ah  Cheong,  10  Haw.  469).  The  date  of  the  loan  being 
hnmaterial,  the  offense  consisting  in  receiving  the  usurious 
interest,  it  was  not  necessary  to  state  the  date  of  the  loan 
in  the  information.  The  information  alleged  that  defendant 
received  usurious  interest  at  a  rate  greater  than  two  per 
cent,  per  month.  The  failure  to  state  the  exact  rate  of  inter- 
est was  not  ground  for  demurrer.  A  motion  for  a  bill  of 
particulars  or  a  motion  to  make  the  information  more 
specific  may  have  been  proper,  but  it  is  not  necessary  to 
decide  this  point.  The  information  having  charged  that 
the  defendant  received  usurious  interest  at  a  rate  greater 
than  two  per  cent,  per  month  "upon  a  sum  of  money,  towit 
the  sum  of  ninety  dollars  ($90)  theretofore  loaned,  and  ad- 
vanced by  him,  the  said  William  L.  Peterson  to  the  said 
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Isaac  D.  laea,"  following  the  language  of  the  statute,  was 
suflBcient  without  alleging  in  the  information  or  charge  that 
the  usurious  interest  was  received  pursuant  to  an  agree- 
ment. Again  we  suggest  that  the  information  or  charge 
might  have  been  made  more  specific.  The  allegation  in  the 
information  that  defendant  received  interest  from  said  laea 
at  a  rate  greater  than  two  per  cent,  per  month  was  not  a 
conclusion  but  the  statement  of  a  fact  and  not  ground  for 
demurrer  or  motion  to  quash.  Act  215  S.  L.  1915,  adding 
section  3791E  to  the  Revised  Laws,  is  as  follows: 

"No  indictment  or  bill  of  particulars  is  invalid  or  insuf- 
ficient for  the  reason  merely  that  it  alleges  indirectly  and 
by  inference  instead  of  directly  any  matters,  facts  or  cir- 
cumstances connected  with  or  constituting  the  offense,  pro- 
vided that  the  nature  and  cause  of  the  accusation  can  be 
understood  by  a  person  of  common  understanding." 

The  defendant  has  excepted  to  numerous  actions  of  the 
trial  court  as  improper  and  prejudicial  to  the  defendant  but 
we  do  not  consider  it  necessary  to  examine  them  in  detail. 
It  is  the  duty  of  a  trial  judge  to  demean  himself  in  the 
way  that  the  law  intends — to  act  as  a  fair  and  impartial 
arbiter  between  the  parties — taking  sides  with  neither,  and 
abstaining  from  remarks  and  actions  that  will  tend  to  im- 
press the  jury  with  the  idea  that  he  is  anxious  to  see  one  or 
the  other  side  succeed.  Juries  are  wont  to  bring  in  the  ver- 
dict that  the  judge  seemingly  desires  that  they  should  find, 
hence  nothing  should  be  done  which  indicates  the  verdict 
that  the  court  thinks  or  desires  should  be  found  by  the  jury, 
and  this  is  especially  true  in  a  criminal  case. 

Some  of  the  exceptions  are  to  the  refusal  of  the  trial 
court  to  instruct  the  jury  that  they  must  believe  from  the 
evidence  that  the  defendant  made  the  loan  as  principal  and 
that  they  cannot  convict  him  if  they  believe  under  the  evi- 
dence that  he  was  the  agent  of  the  lender  of  the  money  and 
only  acted  as  agent  in  the  transactions  involved.  There  was 
no  error  in  that  regard.    Under  the  provisions  of  section 
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3674,  R.  L.,  and  section  3807B,  R.  L.,  adopted  in  Act  215, 
S.  L.  1915,  if  the  defendant  aided  in  the  conunission  of  the 
offense  or  was  an  accessory  before  the  fact  he  is  punished 
as  a  principal  in  the  same  manner  and  to  the  same  effect 
as  a  principal. 

It  was  proper  to  admit  in  evidence  the  note,  bill  of  sale 
and  order  for  warrants,  all  of  them  having  been  identified 
and  their  execution  and  delivery  proven,  and  all  other  facts 
showing  fully  the  transactions  between  the  parties.  It  was 
proper  to  admit  evidence  proving  the  retention  of  the  $10 
by  the  defendant  for  the  same  purpose.  It  was  proper  to 
admit  evidence  showing  the  collection  of  the  warrants,  and 
evidence  showing  their  application  is  also  proper.  It  is  well 
established  that  a  debtor,  when  he  makes  a  payment,  may 
direct  how  the  pajnnent  shall  be  applied,  failing  which  the 
creditor  may  make  the  application;  and  if  neither  makes 
an  application  of  a  pasonent  or  payments  made  the  law  will 
make  the  application  so  as  to  benefit  and  not  injure  the 
debtor.  The  defendant  being  under  the  protection  of  the 
presumption  of  innocence,  the  law  will  not,  in  a  case  of  this 
kind,  apply  a  payment  to  the  satisfaction  of  usurious  inter- 
est, and  will,  if  no  application  is  made  by  either  party, 
apply  the  pa3anent  to  the  principal.  The  application  of  the 
money  received  from  the  orders  was  material  and  impor- 
tant. If  any  of  it  was  received  as  usurious  interest,  either 
by  the  defendant  Peterson  or  by  Markle,  whom  he  was  aid- 
ing and  assisting  in  the  matter,  the  offense  was  committed, 
and  was  complete.  These  are  questions  of  fact  to  be  deter- 
mined by  the  jury  under  proper  instructions.  The  question 
of  the  defendant's  guilt,  so  far  as  every  material  fact  is 
concerned,  must  be  determined  by  the  jury  (People  v. 
Young,  138  N.  Y.  S.  50). 

The  disputed  fact  as  to  whether  the  $10  retained  out  of 
the  sum  advanced  to  the  defendant  by  Markle  to  lend  to 
laea  was  applied  by  defendant  and  Markle  to  interest  on 
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the  loan,  or  applied  by  defendant  in  payment  of  his  ser- 
vices as  a  broker  in  the  matter,  was  a  question  of  fact  which 
should  have  been  left  to  the  jury  for  their  determination 
under  proper  instruction.  If  the  $10  was  retained  as  inter- 
est, directly  or  indirectly,  and  applied  as  such  on  the  loan 
in  question,  it  was  the  receiving  of  interest  in  excess  of  two 
per  cent,  per  month  for  the  time  of  the  loan  and  would  be 
sufficient  evidence  upon  which  to  base  a  verdict  of  guilty; 
but  if  retained  by  defendant  with  the  consent  of  laea,  as 
a  fee  for  services,  and  not  interest,  its  retention  would  not 
constitute  the  oflfense  charged.  These  are  questions  which 
should  have  been  decided  by  the  jury.  By  its  charge  the 
trial  court,  in  eflfect,  took  from  the  consideration  of  the  jury 
every  question  except  that  of  the  value  of  the  note,  order 
for  warrants  and  bill  of  sale,  singly  and  in  the  aggregate, 
and  instructed  them  to  find  the  defendant  guilty  if  they 
found  the  value  of  the  said  note,  order  and  bill  of  sale, 
singly  or  in  the  aggregate,  to  exceed  $95.40.  This  was  error. 

Other  exceptions  raise  questions  which  will  probably  not 
arise  on  another  trial,  hence  we  do  not  consider  them. 

The  exceptions  are  sustained  and  the  case  remanded  to 
the  circuit  court  with  instructions  to  set  aside  the  verdict 
and  judgment  and  grant  the  defendant  a  new  trial  and 
for  further  proceedings  consistent  with  the  views  herein 
expressed. 

W,  T.  Carden,  Second  Deputy  City  and  County  Attor- 
ney (A.  M.  Brown,  City  and  County  Attorney,  with  him  on 
the  brief)  for  the  Territory. 

C.  F.  Peterson  (/.  A.  Magoon  with  him  on  the  brief)  for 
defendant. 
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B.  VON  DAMM,  ET  AL.,  v.  D.  L.  CONKLING, 
TREASURER  OF  THE  CITY  AND  COUNTY  OF 
HONOLULU. 

No.  960. 

Submission  without  Action. 

Aboued  August  14  and  16,  1916.  Decided  August  24,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Constitutional  Law — municipal  corporations — taxation  Ity  special  as- 
sessment. 
A  statute  providing  that  the  cost  of  a  highway  Improvement 
shall  be  assessed  against  the  lands  benefited  by  the  improvement 
cannot  be  said  to  provide  jTor  or  constitute  a  taking  of  private 
property  for  public  use  without  just  compensation  or  without  due 
process  of  law  because  It  does  not  expressly  provide  that  the 
amount  of  an  assessment  shall  not  substantially  exceed  the  special 
benefit  conferred.    Much  latitude  must  be  left  to  the  legislature  In 
determining  the  method  of  assessment,  and  a  statute  can  be  suc- 
cessfully called   in  question  only  when  it  is  so  devoid   of  any 
reasonable  basis  as  to  constitute  an  arbitrary  abuse  of  power. 
Municipal    Corporations — indebtedness — bonds    payable    only    out    of 
special  fund. 
The  issuance  of  bonds  payable  only  out  of  a  specific  fund  raised 
by  a  special  tax  for  a  public  improvement  does  not  constitute 
municipal  indebtedness  within  the  meaning  of  fundamental  limita- 
tions upon  such  Indebtedness.    That  a  contingent  future  liability 
on  the  part  of  the  municipality  may  exist  in  connection  with  such 
issuance  does  not  alter  the   rule. 
Same — proceedings  under  improvement  statutes — special  assessments. 
Where  a  statute  authorizes  highway  improvements  to  be  made 
at  the  cost  of  property  specially  benefited  upon  assessments  levied 
according  to  area  or  frontage,  one  improvement  district  may  in- 
clude a  combination  of  improvements,  and  the  assessment  as  to 
some  be  made  according  to  area  and  as  to  others  according  to 
frontage. 
Same — public  contracts — time  limit  for  execution  of  contract. 

The  provision  of  R.  L.  1916,  Sec.  1798,  that  no  bid  for  a  contract 
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for  a  highway  improvement  shall  he  considered  unless  accom- 
panied hy  a  certified  check  payable  to  the  city  and  county,  which 
check  shall  be  forfeited  unless  the  bidder  shall  sign  the  contract 
and  furnish  an  approved  bond  within  ten  days  after  the  contract 
is  awarded,  held  to  be  a  provision  for  the  benefit  of  the  muni- 
cipality which  does  not  prohibit  the  signing  of  the  contract  and 
furnishing  the  bond  after  the  expiration  of  ten  days,  or  prevent 
the  board  of  supervisors  from  reasonably  extending  the  time  for 
so  doing. 

OPINION  OP  THE  JUSTICES  BY  ROBERTSON,  C.J. 

The  plaintiff  in  this  case  is  a  citizen,  resident  and  tax- 
payer of  this  Territory  and  the  owner  of  land  situated  in 
Manoa  Improvement  District  No.  1,  a  residential  section 
of  the  city  and  county  of  Honolulu.  He  purports  to  enter 
into  this  submission  on  behalf  of  all  other  citizens  and  tax- 
payers of  said  district,  as  well  as  on  his  own  behalf,  but  no 
others  have  appeared.  The  defendant,  as  treasurer  of  the 
city  and  county  of  Honolulu,  in  furtherance  of  certain 
ordinances  passed  by  the  board  of  supervisors  of  the  city 
and  county  and  pursuant  to  a  certain  resolution  of  said 
board,  proposes  to  prepare,  issue,  sell  and  deliver  certain 
improvement  bonds  of  the  city  and  county,  and  this  the 
plaintiff  seeks  to  have  enjoined.  The  plaintiff  claims  that 
the  statute  under  which  the  municipal  officials  have  pro- 
ceeded is  in  conflict  with  the  Fifth  Amendment  of  the  Con- 
stitution and  section  55  of  the  Organic  Act  of  this  Ter- 
ritory; that  the  proceedings  were  not  in  conformity  with 
the  statute;  and  that  the  bonds,  if  issued,  will  be  invalid. 
The  improvement  statute,  comprising  sections  1793  to  1813, 
of  the  Revised  Laws,  as  amended  in  certain  respects  by  Act 
164  of  the  Session  Laws  of  1915,  provides  in  substance,  as 
follows:  That  whenever  in  the  opinion  of  the  board  of 
supervisors  of  the  city  and  county  of  Honolulu  it  is  desir- 
able to  open,  extend  or  widen,  or  to  grade,  pave,  curb  or 
otherwise  improve  any  highway,  such  betterments  or  im- 
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provements  shall  be  made  and  done  according  to  the  pro- 
visions of  the  statute,  and  the  cost  thereof  shall  be  ass^sed 
against  the  land  benefited,  either  on  a  frontage  basis  or 
according  to  area,  and,  if  the  latter,  the  board  of  super- 
visors shall  establish  an  improvement  district,  and  the 
municipality  may  pay  out  of  general  revenue  all  or  any 
part  of  the  cost  of  acquiring  any  new  land  required,  or  of 
the  improvement  of  a  main  or  general  thoroughfare  (Sec. 
1793) ;  the  board  shall,  by  resolution,  propose  the  making  of 
any  such  improvement,  specifying  the  character  and  extent 
thereof  and  the  proportion,  if  any,  of  the  cost  proposed  to 
be  borne  by  the  municipality,  the  materials  proposed  to  be 
used,  and  whether  the  cost  is  to  be  provided  by  assessment 
per  front  foot  against  the  land  abutting  upon  such  highway 
or  per  square  foot  according  to  area  of  land  within  an  im- 
provement district,  the  general  boundaries  of  such  district 
and  sub-districts,  if  any,  against  which  different  proportions 
of  the  cost  are  intended  to  be  charged,  and  directing  the 
preparation  of  all  necessary  maps,  plans,  specifications, 
estimates  and  other  details  so  as  to  show  the  total  cost  and 
the  approximate  share  thereof  that  would  be  assessable 
against  each  parcel  of  land,  and  the  part,  if  any,  proposed 
to  be  borne  by  the  municipality;  and  thereupon  the  board 
shall  give  notice  by  publication  of  all  thereof  to  the  owners, 
lessees  and  occupants  of  the  lands  proposed  to  be  assessed 
or  taken,  and  fixing  a  date  and  place  when  a  public  hearing 
will  be  had  respecting  the  proposed  improvements  and  a 
full  opportunity  given  to  aU  persons  interested  to  present 
suggestions  or  objections  to  the  proposed  improvements  or 
any  part  or  detail  thereof  (Sec.  1794);  if  the  owners  of 
fifty-five  per  cent,  of  the  total  frontage  or  area  to  be  assessed 
shall  file  a  written  protest  against  the  making  of  the  im- 
provements or  any  part  of  the  plan  therefor  the  same  shall 
not  be  made  contrary  to  such  protest  (Sec.  1795) ;  if  siiflB- 
cient  protests  have  not  been  filed,  and  the  board  decides  to 
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proceed  with  the  plan  without  material  change,  it  shall,  by 
resolution,  create,  define  and  establish  the  extent  of  the 
frontage  or  the  improvement  district  to  be  assessed,  define 
the  kind,  extent  and  details  of  the  proposed  improvements, 
declare  the  proportion  of  the  cost  which  is  to  be  borne  by 
the  municipality  and  the  method  of  assessment  determined 
on,  and  direct  the  preparation  of  a  corrected  map  showing 
the  exact  location  of  the  improvement  and  all  details  with 
final  plans  and  specifications  for  the  work,  which  shall  be 
used  as  the  basis  for  the  calling  for  bids  and  awarding  of  con- 
tracts for  doing  the  work  (Sec.  1796) ;  the  owners  of  sixty  per 
cent,  of  the  frontage  upon  any  highway  or  of  the  area  of  a 
proposed  improvement  district  may  by  petition  initiate  such 
proceedings  (Sec.  1797);  all  such  improvements  shall  be 
constructed  under  contract  let  to  the  lowest  responsible 
bidder  after  public  advertisement  for  tenders;  no  bid  shall 
be  considered  unless  accompanied  by  a  certified  check,  or 
its  equivalent,  for  not  less  than  ten  per  cent,  of  the  amount 
bid,  which  shall  be  forfeited  to  the  municipality  unless  the 
successful  bidder  shall  sign  the  contract  and  furnish  an  ap- 
proved bond  for  its  faithful  performance  within  ten  days 
after  the  contract  is  awarded ;  and  any  other  method  of  let- 
ting contracts  shall  be  illegal  and  void  (Sec.  1798) ;  before 
the  letting  of  any  contract  the  board  shall  cause  a  corrected 
map  to  be  prepared  showing  in  detail  the  proportionate 
amount  per  front  foot  or  per  square  foot,  as  the  case  may 
be,  to  be  assessed  against  the  property  in  the  district,  or  sub- 
districts,  if  any,  and  a  list  of  aU  known  owners,  lessees  and 
occupants  of  the  lands,  and  give  notice  by  publication  of 
the  total  amount  of  the  cost  of  the  improvement  based  upon 
the  bid  of  the  lowest  responsible  bidder,  the  maximum 
share  per  front  foot  or  per  square  foot  proposed  to  be 
charged  to  the  district  or  sub-districts,  and  that  the  map 
may  be  seen  and  examined  at  the  office  of  the  city  and 
county  engineer,  and  fixing  a  date  and  place  when  a  public 
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hearing  will  be  had  and  the  supervisors  will  sit  as  a  board 
of  equalization  to  receive  complaints  or  objections  respect- 
ing the  method  of  apportionment,  or  respecting  the  pro- 
posed several  assessments  (Sec.  1799) ;  after  such  hearing 
the  supervisors  shall  proceed  to  make  such  changes  as  they 
may  deem  just  and  equitable  in,  or  shall  confirm,  the  first 
proposed  assessment,  and,  upon  reaching  a  final  decision, 
shall  fix  by  ordinance  the  portions  of  such  cost  to  be  as- 
sessed against  the  lands  in  the  district  and  the  owners 
thereof  respectively  (Sec.  1800).  Then  follow  provisions  for 
the  giving  of  notice  to  the  land  owners  of  the  assessments 
and  when  the  same  shall  be  payable;  as  to  liens  upon  the 
lands  for  unpaid  assessments;  and  the  sale  at  auction  of 
land  for  default  in  payment.  Section  1808  provides  that 
at  any  such  sale  the  treasurer  of  the  city  and  county  shall 
bid  for  any  property  so  to  be  sold  the  amount  due  on 
account  of  the  unpaid  assessment,  and  if  the  bid  is  the  high- 
est ojffer  shall  pay  for  the  same  in  cash  out  of  the  general 
funds  of  the  city  and  county,  and  receive  a  conveyance  of 
such  property  in  the  name  of  the  city  and  county.  And 
there  are  provisions  authorizing  the  issuance  of  mterest 
bearing  improvement  bonds  by  the  city  and  county  to  de- 
fray the  cost  of  any  such  improvement,  such  bonds  not 
being  a  charge  against  or  payable  out  of  the  general  funds 
of  the  municipality,  but  only  the  special  fund  composed  of 
the  moneys  collected  on  account  of  assessments  made  for  the 
improvement  for  which  they  are  issued,  and  the  municipal- 
ity shall  not  otherwise  guarantee  payment  of  any  such 
bonds.  Section  1812  provides  that  no  action  or  proceeding 
at  law  or  in  equity  to  review  any  act  done  or  to  enjoin  the 
performance  of  any  act  proposed  to  be  taken  under  the 
statute  shall  be  maintained  unless  begun  within  thirty  days 
after  performance  of  the  act  or  the  passage  of  the  resolu- 
tion or  ordinance  complained  of. 
The  agreed  facts  show  that  on  May  17,  1915,  the  board 
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of  supervisors  commenced  proceedings  by  adopting  a  resolu- 
tion relating  to  proposed  street  improvements  in  Manoa 
VaDey,  Honolulu,  and  the  creation  of  an  improvement  dis- 
trict therein  to  be  known  as  Manoa  Improvement  District 
No.  1 ;  that  thereafter  all  necessary  steps  were  taken,  notices 
given,  hearings  had,  resolutions  and  ordinances  passed,  as- 
sessments levied,  and  contract  awarded  in  the  manner  re- 
quired by  the  statute ;  the  district  defined  comprised  an  area 
of  266.88  acres,  divided  into  two  sub-districts,  and  the  plan 
included  the  grading,  paving,  curbing  and  draining  of  the 
streets  of  the  district,  the  widening  of  certain  of  them,  and 
the  declaration  of  two  of  them  to  be  main  or  general  thor- 
oughfares, twenty-five  per  cent,  of  the  cost  of  paving  which 
the  municipality  agreed  to  pay.  The  plaintiff  made  no  ob- 
jection at  either  of  the  hearings  against  the  making  of  the 
proposed  improvements,  or  the  assessments  to  be  levied,  or 
the  apportionment  thereof.  But  on  June  10,  1916,  he  paid 
the  first  installment  of  his  assessment  under  protest  claim- 
ing that  the  statute,  ordinance  and  assessment  are  invalid 
under  the  Organic  Act  of  the  Territory ;  that  the  ordinance 
and  assessment  do  not  comply  with  the  statute;  and  that 
the  assessment  does  not  comply  with  the  (M*dinance.  On 
June  27,  1916,  the  board  awarded  the  contract  to  one 
Ritchie,  the  lowest  responsible  bidder,  who  agreed  to  do  the 
work  for  the  sum  of  $187,633.31,  and  required  of  him  that 
he  execute  the  contract  and  an  approved  bond  within  ten 
days,  but  on  July  7,  upon  the  request  of  Ritchie's  agent 
and  of  a  representative  of  the  surety  company  with  whom 
negotiations  were  in  progress  for  a  contractor's  bond,  the 
board  extended  the  time  for  executing  the  contract  and 
bond  until  July  26,  upon  which  date  the  instruments  were 
executed.  All  the  property  owners  within  the  improvement 
district  have  paid  at  least  the  first  installment  of  the  assess- 
ment, and  there  remains  to  be  collected  future  installments 
aggregating  the  sum  of  $146,431.33  bearing  interest  at  the 
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rate  of  six  per  cent,  per  annum,  and  it  is  proposed  to  issue 
bonds  in  the  sum  of  $146,000.  bearing  interest  at  the  rate  of 
five  and  one-half  per  cent,  to  cover  the  amount  which  will 
become  due  upon  the  contract  pending  the  payment  of  the 
balance  of  the  assessment. 

On  behalf  of  the  plaintiff  it  is  contended  that  the  statute 
violates  the  Fifth  Amendment  of  the  Constitution  by 
authorizing  the  taking  of  private  property  for  public  use 
without  just  compensation  and  without  due  process  of  law 
in  that  it  fails  to  provide  that  the  assessments  on  the  dif- 
ferent parcels  of  land  affected  must  be  in  proportion  to,  and 
shall  not  exceed,  the  special  benefits  received  from  the  im- 
provements for  making  which  the  assessments  are  levied. 
True,  as  argued,  the  theory  upon  which  taxation  by  special 
assessment  for  public  improvements  is  sustained  is  that 
special  benefits  are  conferred  upon  certain  property  and 
that  that  property  shaU  contribute  to  the  expense  of  the 
improvement  in  substantial  proportion  to  the  amount  of 
benefit  accruing  to  it  from  the  improvement.  2  Page  and 
Jones,  Taxation  by  Assessment,  Sees.  651,  665;  5  McQuillan, 
Mun.  Corp.  Sec.  2018.  Special  assessment  statutes  have 
given  rise  to  a  great  mass  of  litigation  and  divergent  views 
thereon  have  been  expressed  by  different  courts.  It  would 
be  useless  to  attempt  to  review  or  reconcile  the  cases.  Counsel 
for  the  plaintiff  contend  that  their  point  must  be  sustained 
if  it  appears,  as  they  claim  it  does  appear,  that  the  statute 
makes  no  provision  that  assessments  shall  not  be  in  sub- 
stantial excess  of  special  benefits.  Among  the  cases  cited 
are  Norwood  v.  Baker,  172  U.  S.  269,  and  White  v.  Gove, 
183  Mass.  333.  In  Norwood  v.  Baker,  it  appears  that  a  strip 
of  land  was  condemned  and  taken  under  the  right  of  emi- 
nent domain  for  the  purpose  of  opening  a  street  through  to 
connect  with  an  existing  street  on  each  side  of  the  strip  in 
question.  Pursuant  to  a  State  statute  the  whole  cost  of 
the  operation,  including  the  value  of  the  strip  and  the  ex- 
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pense  of  the  condemnation  proceeding,  was  charged 
against  the  remainder  of  the  land  which  abutted  the  strip 
taken  on  each  side.  The  court  held  that  to  be  contrary  to 
the  underlying  principle  of  taxation  for  public  improve- 
ments by  special  assessment,  and  constituted  a  taking  of 
private  property  for  public  use  without  compensation  and, 
therefore,  without  due  process  of  law,  in  violation  of  the 
Fourteenth  Amendment.  That  case  as  it  has  been  limited 
and  explained  in  a  number  of  cases  reported  in  volume  181 
of  the  reports  of  the  United  States  supreme  court  is  not  an 
authority  for  the  point  to  which  it  is  cited  here.  See  Wagner 
V.  Baltimore,  239  U.  S.  207,  219.  In  White  v.  Gove,  quoting 
Dexter  v.  Boston,  176  Mass.  247,  it  was  said,  "In  determin- 
ing whether  a  statute  is  unconstitutional,  the  question  is 
not  whether  the  result  is  harmful  in  the  particular  case,  but 
whether  the  statute,  according  to  its  terms,  will  violate  the 
provisions  of  the  Constitution  in  its  application  to  cases 
which  may  be  expected  to  arise."  But  the  court  also  said, 
"The  question  of  difficulty  in  dealing  with  cases  of  this  kind 
is,  How  far  may  the  court  interfere  with  the  legislative  de- 
termination of  a  method  for  making  special  assessments? 
Of  course,  if  a  statute  shows  on  its  face  that  it  entirely 
disregards  the  relation  of  the  benefits  to  the  taxes  to  be  as- 
sessed upon  the  respective  estates,  it  is  plainly  unconstitu- 
tional. In  many  cases,  however,  it  is  impossible  to  estimate 
the  amount  of  benefit  with  absolute  accuracy,  and  methods 
of  determination  must  be  adopted  which  are  practicable,  and 
which  at  the  same  time  will  give  a  reasonable  approxima- 
tion to  accuracy.  The  selection  of  methods  is  primarily  a 
matter  for  the  legislature,  and  much  latitude  must  be 
allowed  it  in  the  exercise  of  its  judgment  and  discretion  in 
regard  to  a  subject  of  this  kind.  It  is  only  when  its  decision 
is  plainly  one  that  will  be  likely  to  result  in  taxation  that 
is  either  disproportional  or  unreasonable  that  the  court  can 
interfere.    So  in  different  cases  a  great  variety  of  methods 
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have  been  sustained  by  the  court  as  within  the  legislative 
authority."  183  Mass.  335,  336.  In  Sayles  v.  Puh.  Works 
of  Pittsfield,  222  Mass.  93,  where  the  validity  of  a  sidewalk 
law  which  provided  for  the  assessment  of  one-half  the  cost 
upon  all  lands  especially  benefited  whether  the  same 
abutted  upon  the  sidewalk  or  not,  an  assessment  being 
levied  according  to  frontage,  was  sustained,  the  court  said, 
"The  petitioners  can  prevail  only  on  the  ground  that  the 
statute  on  its  face  appears  to  be  in  conflict  with  the  funda- 
mental law."  In  Embree  v.  Kansas  City  etc.  Road  District, 
240  U.  S.  242,  250,  the  court  said,  "A  legislative  act  of  this 
nature  can  be  successfully  called  in  question  only  when  it 
is  so  devoid  of  any  reasonable  basis  as  to  be  essentially 
arbitrary  and  an  abuse  of  power."  And  in  4  Dillon,  Mun. 
Corp.  (5th  ed.)  Sec.  1443  (4)  it  is  said  that  "the  decided 
tendency  of  the  later  decisions  *  *  *  is  to  hold  that  the 
legislative  power  is  not  unlimited,  and  that  these  assess- 
ments must  be  apportioned  by  some  rule  capable  of  produc- 
ing reasonable  equality,  and  that  provisions  of  such  a  nature 
as  to  make  it  legally  impossible  that  the  burden  can  be  ap- 
portioned with  proximate  equality  are  arbitrary  exactions 
and  not  a  legitimate  exercise  of  legislative  authority  or  of 
the  taxing  power."  In  Norwood  v.  Baker  the  statute  was 
held  to  be  invalid  because  it  constituted  an  arbitrary  exac- 
tion in  that  it  compelled  the  land  owner  to  pay  for  his  land 
which  was  taken  for  public  use  and  also  the  expense  attend- 
ant upon  its  condemnation.  See  also  Myles  Salt  Co.  v. 
Iberia  Drainage  Dist.,  239  U.  S.  478.  The  statute  of  this 
Territory  certainly  is  not  open  to  that  objection.  It  is  fair 
on  its  face,  and  by  no  means  necessitates  the  making  of 
unfair  or  unequal  assessments.  On  the  contrary  it  discloses 
an  intent  on  the  part  of  the  legislature  to  provide  a  plan 
whereby  public  road  improvements  may  be  made  at  the 
cost  of  lands  to  be  specially  benefited  by  the  improvement  ; 
and  prima  facie  at  least,  the  cost  of  grading,  paving,  drain- 
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ing  and  curbing  a  highway,  other  than  a  main  artery  of 
traffic  perhaps,  will  not  exceed  the  special  benefits  conferred 
upon  the  lands  abutting  on  or  adjacent  to  the  street  or 
streets  to  be  improved.  We  believe  that  the  statute,  taken 
as  a  whole,  is  well  within  the  requirements  laid  down  by 
the  authorities  as  being  applicable  in  this  class  of  cases  and 
to  this  kind  of  statute.  Gray,  Limitations  of  Taxing  Power, 
Sees.  1964,  1966,  1969.  In  a  general  statute  such  as  this  the 
requirement  that  assessments  shall  not  exceed  the  benefits 
will,  if  necessary,  be  read  into  it.  Cheney  v.  Beverly,  188 
Mass.  81,  85;  Sayles  v.  Pub.  Works  of  Pittsfield,  supra. 
And  it  is  well  settled  that  "The  legislature,  in  the  exercise 
of  the  right  of  taxation,  has  the  authority  to  direct  the 
whole  or  such  part  as  it  may  prescribe,  of  the  expense  of  a 
public  improvement,  such  as  the  establishing,  the  widening, 
the  grading  or  the  repair  of  a  street,  to  be  assessed  upon  the 
owners  of  lands  benefited  thereby.'*  Bauman  v.  Ross,  167 
U.  S.  54S,  589.  To  the  same  effect  are  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  324,  342;  Webster  v.  Fargo, 
181  U.  S.  394;  Seattle  v.  Kelleher,  195  U.  S.  351,  358;  Houck 
V.  Little  River  Dist,  239  U.  S.  254,  265.  An  unobjection- 
able statute  may  be  enforced  in  an  arbitrary  and  illegal 
manner,  and  so  put  a  particular  assessment  made  under  it 
under  the  ban  of  a  constitutional  provision.  Martin  v. 
District  of  Columbia,  205  U.  S.  135 ;  Driscoll  v.  North- 
bridge,  210  Mass.  151.  But  it  is  not  claimed  by  the  plaintiff 
in  this  case  that  the  assessment  was  not  in  fact  fairly  ap- 
portioned among  the  lands  within  the  district,  nor  that  the 
assessment  upon  his  land  exceeded  the  special  benefit  accru- 
ing to  it  by  reason  of  the  improvement.  We  are  of  the 
opinion  that  the  statute  does  not  contravene  either  pro- 
vision of  the  Fifth  Amendment. 

It  is  contended  that  the  statute  is  in  conflict  with  section 
55  of  the  Organic  Act  of  this  Territory  in  that  it  provides 
for  the  incurring  of  indebtedness  and  issuance  of  bonds  for 
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public  improvements  by  a  municipal  subdivision  of  the 
Territory  without  the  approval  of  the  President  of  the 
United  States  contrary  to  the  inhibitions  in  that  regard 
therein  contained.  The  argument  is  that  the  bonds  author- 
ized to  be  issued  by  the  statute  are  bonds  of  the  city  and 
county  of  Honolulu ;  that  on  being  issued  they  would  con- 
stitute indebtedness  of  the  municipality;  and  that  such 
bonds  may  not  be  issued,  nor  such  indebtedness  incurred, 
in  view  of  section  55  of  the  Organic  Act,  without  the 
approval  of  the  President,  and  it  is  not  intended  to  obtain 
such  approval  as  to  the  indebtedness  and  bonds  in  question, 
nor  does  the  statute  require  it.  Bonds  issued  under  the  stat- 
ute would  be  nominally  the  bonds  of  the  municipality,  but 
it  does  not  follow  that  they  must,  in  order  to  be  valid,  be 
approved  by  the  President.  The  approval  required  by  the 
Organic  Act  is  to  indebtedness  incurred  or  loans  made  by 
the  municipality,  and  to  the  issuance  of  ''any  bond  or  other 
instrument  of  any  such  indebtedness."  If,  therefore,  the 
indebtedness  proposed  would  not  be  that  of  the  munici- 
pality the  bonds  to  be  issued  as  evidence  of  that  indebted- 
ness would  not  require  the  approval  of  the  President 
though,  in  form,  they  would  be  the  bonds  of  the  munici- 
pality. The  courts  have  repeatedly  held  that  the  issuance 
of  bonds  or  certificates  payable  only  out  of  a  specific  fund 
raised  by  a  special  tax  for  public  improvements  does  not 
constitute  municipal  indebtedness  within  the  meaning  of 
constitutional  limitations  upon  such  indebtedness.  The 
reason  for  this  is  that  the  municipality  merely  acts  as  the 
trustee  of  the  fund  and  the  agent  for  its  collection  under 
the  statute  and  disbursement  under  the  contract.  Mankato 
v.  Barber  Asphalt  Paving  Co.,  142  Fed.  329,  346;  QuUl  v. 
Indianapolis,  124  Ind.  292;  Catlettshurg  v.  Selj,  115  Ky. 
669;  Kelly  v.  Minneapolis,  63  Minn.  125;  Kansas  City  v. 
Ward.  134  Mo.  172,  185:  Little  v.  Portland,  26  Ore.  235, 
245;  Baker  v.  Seattle,  2  Wash.  576.    But,  it  is  argued,  our 
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statute  goes  further,  and  requires  that,  in  the  event  of  the 
non-payment  of  assessments  and  the  sale  of  lands  because 
of  the  non-payment,  the  municipality  shall  bid  the  amount 
due  upon  the  assessments  and  may  thereby  incur  liability 
as  purchaser  necessitating  expenditures  from  the  fund  of 
its  general  revenues.  Such  liability  is  no  different  in  prin- 
ciple from  that  which  might  arise  under  a  statute  not  con- 
taining the  provision  referred  to  in  the  event  of  a  deficiency 
caused  by  the  failure  of  the  municipal  corporation  to  col- 
lect the  assessments  in  full.  And  it  is  held  that  the  possi- 
bility of  such  liability  does  not  alter  the  rule.  See  Beaumont 
V.  Masterson,  142  S.  W.  (Tex.)  984,  987;  Baker  v.  Seattle, 
supra,  582.  Such  a  contingent  future  liability  does  not  con- 
stitute indebtedness  within  the  meaning  of  the  constitu- 
tional provision.  Bismark  Water  Supply  Co.  v.  Bismark, 
23  N.  D.  352,  362;  Quill  v.  Indianapolis,  supra;  Little  v. 
Portland,  supra.  See  also  People  v.  Arguello,  37  Cal.  524. 
In  Jacksonrnlle  R,  Co.  v.  Jacksonville,  114  111.  562,  it  was 
held  that  the  making  of  a  public  improvement  to  be  paid 
for  out  of  a  special  fund  to  be  raised  principally  by  special 
assessment  but  partly  by  general  taxation  did  not  give  rise 
to  an  indebtedness,  and  that  no  question  as  to  the  incurring 
of  an  indebtedness  would  be  presented  unless  in  the  event 
of  the  city's  failure  to  raise  its  share  of  the  fund  by  a  general 
tax  it  should  attempt  to  borrow  the  amount.  And  in  Corey 
V.  Ft.  Dodge,  133  la.  666,  it  was  held  that  the  letting  of  a 
contract  for  a  public  improvement,  the  cost  of  which  was  to 
be  paid  by  special  assessment  against  abutting  property,  did 
not  constitute  an  indebtedness  though  it  was  provided  that 
any  deficiency  would  be  supplied  from  another  fund  raised 
by  a  general  tax.  In  the  case  at  bar  it  is  clear  that  the 
municipality  is  not  attempting  to  borrow  money,  and  it 
will  not  be  driven  to  the  necessity  of  making  a  loan  unless 
in  the  event  of  the  non-payment  of  assessments  and  the 
purchase  of  land  within  the  improvement  district  it  shall 


VON  DAMM  V.  CONKLING,  23  Haw.  487.        499 

Opinion  of  the  Court. 

be  without  funds  to  pay  therefor.  What,  if  that  situation 
should  arise,  would  be  the  liability  of  the  municipality,  and 
what  rights,  if  any,  a  taxpayer  could  assert  need  not  be 
inquired  into  at  this  time.  We  are  of  the  opinion  that  in 
proceeding  with  the  proposed  improvements  under  the  stat- 
ute the  city  and  county  of  Honolulu  will  not  be  incurring 
any  indebtedness  or  making  a  loan  or  a  bond  issue  within 
the  purview  of  the  Organic  Act.  What  has  been  said  we 
think  disposes  of  the  contention  that  the  improvement  plan 
runs  counter  to  the  further  clause  in  section  55  of  the 
Organic  Act  which  provides  that  no  "debt"  shall  be  author- 
ized or  contracted  by  any  municipal  corporation  except  to 
pay  interest  upon  existing  indebtedness,  to  suppress  insur- 
rection, or  to  provide  for  the  common  defense.  Neither  the 
statute,  nor  the  contract  made  under  it,  nor  the  proposed 
bond  issue  authorizes  or  contracts  a  debt  of  the  municipality 
within  the  meaning  of  the  act.  Reference  was  made  in  the 
plaintiff's  brief  to  the  case  of  Robinson  v.  Baldwin,  19 
Haw.  9,  decided  in  1908,  in  which  it  was  held  that  as  the 
municipal  sub-divisions  of  this  Territory  have  not  been 
given  the  power  of  taxation  they  have  no  authority  to  issue 
bonds.  The  ruling  made  in  that  case  has  been  rendered 
obsolete  through  the  amendment  by  Congress  on  May  27, 
1910,  of  section  55  of  the  Organic  Act. 

It  is  contended  that  the  proceedings  did  not  comply  with 
the  statute  in  that  they  included  a  combined  assessment 
according  to  area  and  frontage  whereas  the  statute  (Sec. 
1793)  provides  for  the  use  of  those  two  methods  in  the 
alternative.  We  think  there  is  no  merit  in  this  point.  The 
agreed  facts  show  that  the  plan  intended  to  be  carried 
through  by  the  board  of  supervisors  included  a  combination 
of  improvements.  The  board  was  authorized  to  divide  the 
district  into  sub-districts  and  to  treat  them  differently  ac- 
cording to  their  condition  and  situation,  and  the  assessment 
for  grading  and  paving  according  to  area,* while  that  for 
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curbing  was  according  to  frontage,  was  authorized  by  the 
act,  and,  apparently,  equitable.  Moreover,  the  plain tiiff  made 
no  objection  to  the  method  pursued  at  the  hearing  accorded 
for  the  consideration  of  objections,  and  the  time  has  passed 
for  making  such.  See  Hildred  v.  Longmont,  47  Colo.  79,  97. 
The  plaintiff  contends  that  in  order  that  bonds  issued 
under  the  statute  may  be  valid  every  step  required  by  the 
statute  must  have  been  taken  strictly  as  directed,  whereas 
the  agreed  facts  in  this  case  show  that  the  contract  and 
bond  were  not  executed  by  the  contractor  within  ten  days 
from  the  date  of  the  awarding  of  the  contract,  as  required  by 
section  1798.  In  Perine  v.  ForbtLsh,  97  Cal.  305,  the  statute 
provided  that  ''if  said  original  bidder  neglects,  fails  or  re- 
fuses for  fifteen  days  after  the  first  posting  of  notice  of  the 
award  to  enter  into  the  contract,  then  the  city  council  shall 
again  advertise  for  proposals,  as  in  the  first  instance,  and 
award  the  contract  for  said  work  to  the  then  lowest  regular 
responsible  bidder."  The  court  said,  "It  is  true  that  statutes 
which  fix  the  time  within  which  official  acts  are  to  be  per- 
formed are  often  held  to  be  merely  directory  as  to  the  time 
so  fixed,  but  such  a  statute  is  never  so  construed  when  its 
language  indicates  the  contrary  intention;  as,  for  instance, 
when  the  statute  attaches  a  consequence  to  the  failure  to  per- 
form the  act  within  the  time  limited,"  and  held  that  the  pro- 
vision was  mandatory.  But  the  provision  here  is  quite  differ- 
ent: it  is  that  "No  bid  shall  be  considered  unless  accompa- 
nied by  a  certified  check,  or  equivalent,  payable  in  and  in 
favor  of  the  city  and  county,  for  not  less  than  ten  per  cent,  of 
the  amount  bid ;  which  check,  or  equivalent,  shall  be  forfeited 
to  the  city  and  county  unless  the  successful  bidder  shall 
sign  the  contract  and  furnish  an  approved  bond  within  ten 
days  after  the  contract  is  awarded."  The  language  of  the 
California  statute  was  equivalent  to  an  express  declaration 
that  a  contract  should  not  be  executed  after  the  expiration  of 
fifteen  days  from  the  date  of  the  award.  Our  statute  neither 
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expressly  nor  impliedly  goes  to  that  extent.  The  provision 
is  not  that  the  contract  shall  not  be  signed  after  the  lapse 
of  ten  days,  or  that  a  readvertisement  be  made,  but  merely 
that  the  check  or  equivalent  be  forfeited.  The  abandon- 
ment of  the  contract  by  the  successful  bidder  would  merely 
have  required  another  advertisement  for  tenders,  resulting, 
perhaps,  in  an  increase  in  the  amount  of  the  assessment. 
The  taxpayers  were  not  injured  by  the  signing  of  the  con- 
tract after  ten  days  had  passed.  We  think  that  the  provi- 
sion is  one  for  the  benefit  of  the  city  and  county,  and  that 
the  board  of  supervisors  acted  within  its  rights  in  extending, 
in  good  faith,  the  time  for  the  execution  of  the  contract  and 
bond.  As  all  the  requirements  of  the  statute  and  ordinance 
essential  to  the  validity  of  the  proposed  bonds  had  been 
complied  with,  we  think  a  recital  to  that  effect  on  the  face 
of  the  bonds  would  be  in  no  way  improper. 

A  judgment  denying  the  injunction  prayed  for  may  be 
entered. 

R.  B.  Anderson  (Frear,  Prosser,  Anderson  &  Marx  on  the 
brief)  for  plaintiff. 

A.  M,  Cristyy  First  Deputy  City  and  County  Attorney 
(A.  M.  Brown,  City  and  County  Attorney,  TF.  T,  Garden, 
Second  Deputy  City  and  County  Attorney,  and  Smith, 
Warren  &  Sutton  with  him  on  the  brief),  for  respondent. 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Contracts — arbitration — condition  precedent  to  action. 

Where,  by  the  terms  of  a  contract,  an  obligation  to  submit  a 
question  to  arbitration  depends  upon  a  condition  precedent,  as 
that  a  disagreement  shall  have  arisen,  the  party  who  sets  up  the 
agreement  as  a  condition  precedent  to  the  maintenance  of  an 
action  upon  the  contract  must  show  that  a  disagreement  did 
occur  whereby  a  question  to  arbitrate  was  raised. 

Sams — building  contract — departure  from  terms. 

Where  a  building  contract  provides  that  no  alterations  shall 
be  made  In  the  work  except  upon  the  written  order  of  the  archi- 
tect, and  no  extra  compensation  shall  be  due  the  contractor  for 
work  or  material  except  in  accordance  with  a  written  agreement  or 
by  order  of  the  architect  with  the  approval  of  the  owner,  and  it  is 
shown  that  the  requirements  were  not  lived  up  to,  but  that  verbal 
orders  were  given,  received  and  acted  upon,  neither  party  may 
set  up  the  provision  of  the  contract  to  defeat  the  Just  claims  of 
the  other. 

Same — same — parol  evidence  not  admissible  to  vary. 

In  an  action  on  a  contract  for  the  erection  of  a  building  for 
an  agreed  price  in  accordance  with  certain  plans  and  specifica- 
tions, the  contract  containing  a  provision  as  to  further  compen- 
sation for  extra  work,  parol  evidence  that  at  the  time  the  con- 
tract was  entered  into  a  different  understanding  was  had  as  to 
the  amount  of  work  to  be  done  for  the  agreed  price  is  not  admis- 
sible. 


STEWART  V.  SPALDING,  23  Haw.  502.        503 

Syll&bua. 

SAME — same — time — waiver — action   on   express   contract. 

Though  time  be  of  the  essence  of  a  building  contract  and  per- 
formance within  the  time  specified  is  not  shown,  an  action  on 
the  express  contract  may  nevertheless  be  maintained  If  the 
requirement  as  to  time  was  waived  by  the  owner,  and  the  plain- 
tiff may  recover  by  showing  that  he  completed  the  work  In  a  rea- 
sonable time  after  the  date  named  In  the  contract. 

Waivxr — question  of  law  or  fact. 

The  question  of  waiver  Is  usually  a  mixed  one  of  law  and  fact 
for  the  Jury,  but  where  the  facts  are  undisputed  and  are  sus- 
ceptible of  but  one  reasonable  Inference  it  becomes  one  of  law 
for  the  court. 

ACCOUNT  St ATiii>— admission — promise  to  pay. 

Liability  upon  an  account  stated  Implies  an  admission  of  indebt- 
edness in  a  definite  sum  and  a  promise,  express  or  Implied,  to  pay 
the  same.  The  admission  and  promise  will  be  implied  from  the 
receipt  and  retention  of  an  account  without  making  objection  there- 
to within  a  reasonable  time,  but  If  the  conduct  of  the  party  to 
whom  the  account  was  rendered  was  such  as  to  exclude  the  idea 
of  acquiescence  an  account  stated  is  not  shown. 

Architects — effect  of  certificate. 

The  certificate  of  an  architect  that  a  certain  sum  is  due  the 
contractor,  which  contains  the  statement  that  "it  Is  not  to  be 
interpreted  as  an  acceptance  of  any  work  or  material  which  is 
defective,  or  which  Is  not  In  accordance  with  the  contract,  and 
in  making  payment  under  it  the  owner  reserves  the  right  to  hold 
the  contractor  strictly  responsible  for  defective  work  or  material, 
.  or  for  any  violation  of  the  contract,"  is  no  more  than  prima  facie 
evidence  that  certain  work  has  been  done  and  the  contractor  is 
entitled  to  the  compensation  specified,  and  does  not  constitute 
an  admission  binding  on  the  owner,  in  the  absence  of  proof  of 
fraud  or  collusion,  that  the  work  has  been  fully  completed  in 
accordance  with  the  contract. 

Same — authority  to  change  terms  of  contract. 

In  an  action  upon  a  building  contract  where  It  appeared  that 
an  owner  accepted  an  offer  of  a  contractor  for  the  erection  of  a 
building  upon  certain  terms  and  a  contract  embracing  those  terms 
was  prepared,  and  thereafter  the  architect,  in  the  absence  of  the 
owner,  agreed  with  the  contractor  that  some  of  the  terms  should 
be  changed,  an  instruction  to  the  jury  to  the  effect  that  the  action 
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of  the  architect  was  not  binding  on  the  owner  in  the  absence  of 
proof  of  ratification  by  him  unless  the  architect  had  been  specially 
authorized  to  change  the  terms  of  the  contract  held  erroneous, 
there  being  no  eridence  that  the  architect  had  been  given  such 
authority. 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.  J. 

The  plaintiff  in  error  was  the  defendant  in  an  aistion  of 
assumpsit  tried  in  the  circuit  court  with  a  jury  wherein 
judgment  was  entered  against  him  in  the  sum  of  $57,038.76. 
The  plaintiffs'  complaint  included  four  counts.  The  first 
count  was  upon  a  contract  in  writing  bearing  date  the  20th 
day  of  July,  1909,  and  alleged  to  have  been  modified  by 
certain  letters  dated  August  3  and  10,  1909,  for  the  con- 
struction of  a  building  at  Portland,  Oregon,  a  balance  of 
$54,506  being  claimed  to  be  due  and  unpaid  under  said  con- 
tract. The  second  count  was  in  quantum  meruit  for  the 
reasonable  value  of  the  material  furnished,  and  the  work 
and  labor  performed  in  the  erection  and  completion  of 
the  building.  The  third  count  was  upon  an  account  stated 
wherein  it  was  alleged  that  in  the  month  of  February,  1911, 
the  parties  found  to  be  due,  and  the  defendant  promised  to 
pay,  the  sum  of  $54,506.  The  fourth  count  was  in  quantum 
meruit  for  the  value  of  additional  work,  including  the  fur- 
nishing of  material  and  labor,  upon  said  building  not 
covered  by  the  contract.  The  defendant,  in  his  answer, 
denied  that  there  remained  an  unpaid  balance  due  the 
plaintiffs  under  the  contract  or  otherwise,  and  claimed  that 
the  sum  of  $26,500  had  been  improperly  charged  against 
him,  and  that  he  had  been  damaged  by  reason  of  delay  in 
the  completion  of  the  building  and  by  defective  construc- 
tion, in  the  sum  of  $25,811.25.  The  jury  returned  a  verdict 
for  the  plaintiffs  in  the  sum  of  $38,847.63,  with  interest 
from  February  3,  1911. 
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At  the  outset  there  is  a  dispute  as  to  what  the  contract 
between  the  parties  was.  The  evidence  showed  that  the 
plaintiffs  by  a  letter  dated  at  New  York  on  July  29,  1909, 
addressed  to  the  defendant  at  that  city,  made  alternative 
offers  based  upon  plans  and  specifications  prepared  by 
one  Cass  Gilbert,  an  architect,  the  second  of  which  was 
as  follows: 

"2.  We  will  erect  this  building  on  a  percentage  basis, 
you  paying  only  the  exact  cost  of  the  building  with  the 
changes  made  in  the  plans  and  specifications,  as  estimated, 
Four  Hundred  Eighty-two  Thousand,  Three  Hundred 
Fourteen  Dollars  ($482,314.00);  you  paying  us  for  our 
services  Eight  Per  Cent  (8%)  of  the  actual  cost  of  the 
building,  or,  if  you  prefer,  we  will  make  a  fixed  conmiission 
of  Thirty-eight  Thousand  Dollars  ($38,000.00)  on  the  build- 
ing erected  in  accordance  with  the  changes  now  outlined, 
subject  to  any  increase  for  any  additional  work  done  not 
now  determined  upon;  our  employment  under  this  prop- 
osition being  arranged  for  practically  in  accordance  with 
the  contract  which  I  showed  you  some  months  ago,  made 
between  us  and  the  owners  of  the  First  National  Bank 
Building,  Denver,  which  we  are  now  erecting,  which  con- 
tract provides: 

"That  we  shall  furnish  at  our  expense  such  machinery, 
tools  and  equipment  as  are  necessary  for  the  prompt  erec- 
tion of  the  buUding; 

"That  we  will  make  every  effort  to  adopt  every  practical 
means  to  reduce  the  cost  of  the  building  as  far  as  possible; 

"That  we  will  keep  separate  accounts,  files  of  letters,  etc., 
for  this  work; 

"That  we  will  furnish  monthly  statements  of  all  mate- 
rials entering  into  the  building,  payrolls,  and  amounts  due 
to  sub-contractors; 

"That  we  will  maintain  an  oflBce  in  Portland; 

"That  we  will  attend  to  the  question  of  insurance,  em- 
ployer's liability,  etc." 

The  defendant  accepted  the  offer  on  the  fixed  conmiission 

basis  with  the  modification,  mutually  agreed  upon,  to  the 

effect  that  should  the  contractors  effect  a  saving  on  the 
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total  cost  without  modifying  the  quality  or  extent  of  work 
or  materials  they  should  receive  an  additional  10%  com- 
mission on  the  amount  of  such  saving.  The  defendant  left 
New  York  for  Europe  on  August  1.  On  August  3  A.  M. 
Stewart  addressed  a  letter  to  Cass  Gilbert  saying,  among 
other  things: 

"In  order  that  there  may  be  no  question  with  Col. 
Spalding  as  to  what  items  enter  into  the  cost  of  Uie  build- 
ing in  ascertaining  finally  what  is  the  actual  cost,  and  there 
may  not  be  charged  against  our  commission  certain  pay- 
ment which  really  enter  into  the  cost  of  the  work,  we  desire 
to  have  added  to  the  specifications,  or  to  the  contract  a 
clause  clearly  stating  this  understanding,  and  I  would  sug- 
gest the  following,  viz : 

"  'In  calculating  the  cost  of  the  building  under  this  con- 
tract there  shall  be  included  therein  the  amount  of  all  sub- 
contracts, of  all  material  entering  into  this  construction, 
and  the  wages  of  all  persons  employed  upon  the  building, 
also  the  cost  of  all  permits,  surveys,  temporary  office  with 
telephone  and  supplies,  temporary  heat,  light,  enclosures, 
floors,  bridges  to  the  sidewalks,  etc.,  temporary  water  closets, 
and  other  plumbing,  freights  on  all  materials,  equipment 
and  tools,  liability  insurance,  and  repairs  to  streets  or  to 
the  adjoining  property.' " 

Replying  thereto  on  August  10  Gilbert  wrote: 

"As  to  the  second  and  third  paragraphs  of  your  letter, 
I  think  there  can  be  no  question  'as  to  what  items  enter 
into  the  cost  of  the  building  in  ascertaining  finally  what 
is  the  actual  cost.'  The  general  conditions  of  the  specifica- 
tions are  clear  on  this  subject  and  I  find  your  statement  of 
the  case  to  be  correct  on  the  subject  as  follows:  'In  cal- 
culating the  cost  of  the  building  under  this  contract  there 
shall  be  included  therein  the  amount  of  all  sub-contracts, 
of  all  material  entering  into  its  construction  and  the  wages 
of  all  persons  employed  upon  the  building,  also  the  cost  of 
all  permits,  surveys,  temporary  offices  with  telephone  and 
supplies,  temporary  heat,  light,  enclosures,  floors,  bridges 
to  sidewalk,  etc.,  temporary  water  closets,  and  other  plumb- 
ing, freights  on  all  materials,  equipment  and  tools,  also 
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liability   insurance   and    repairs    to    streets   or   adjoining 
property/  " 

A  contract  was  drawn  up  by  the  architect  and  the 
plaintiffs  signed  the  same  on  August  27,  and  the  defendant 
signed  it  on  his  return  from  Europe  on  September  11.  A 
clause  in  the  specifications  which  were  made  part  of  the 
contract  provided  that  "The  contractor  is  to  provide  der- 
ricks, hoists,  machinery,  scaffolding,  tools  and  appliances 
of  every  description  required  for  the  proper  execution  of 
this  work."  It  was  also  provided  in  the  specifications  that 
"The  general  permit  for  the  erection  of  the  building  will  be 
obtained  by  the  architect  at  contractor's  expense.  The  con- 
tractor shall  obtain  and  pay  for  all  other  permits  which 
may  be  required  by  the  city  laws  and  regulations.''  Thus 
appeared  a  flat  contradiction  between  the  terms  of  the 
offer  made  by  the  plaintiffs  in  their  letter  of  July  29  and 
the  contract  executed  by  the  parties,  on  one  hand,  and 
the  terms  of  the  letters  of  August  3  and  10,  on  the  other. 
The  cost  of  tools  and  equipment,  permits,  liability  insur- 
ance, and  the  maintenance  of  a  temporary  oflBce  in  Port- 
land constituted  a  part  of  the  plaintiffs'  claim  and  was 
admitted  in  evidence  over  the  objections  of  the  defendant. 
The  court  instructed  the  jury  that  "The  burden  is  also  upon 
the  plaintiffs  of  proving  by  a  preponderance  of  the  evi- 
dence that  the  letters  of  August  3,  1909,  and  August  10, 
1909,  between  the  architect  and  the  plaintiffs  were  ratified 
by  the  defendant.  If  you  find  that  they  were  so  ratified, 
then  the  written  contract  was  to  that  extent  modified.  But 
if  you  find  that  they  were  not  so  ratified,  then  I  instruct 
you  that  the  architect,  unless  specially  authorized  so  to  do, 
could  not  vary  the  terms  of  the  written  contract  between 
the  plaintiffs  and  defendant."  Counsel  for  the  defendant 
conceded  that  if  the  letters  in  question  were  brought  to  the 
defendant's  attention  and  had  been  ratified  by  him  they 
should  be  regarded  as  having  modified  the  contract.    Their 
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oontention  is  that  there  was  no  evidence  which  would  have 
authorized  the  jury  to  find  a  ratification  by  the  defendant. 
The  defendant  testified  that  the  letters  had  not  been  shown 
or  read  to  him.  Mr.  Gilbert  testified  that  on  September 
1 1  he  showed  the  letters  to  the  defendant,  read  them  to  him 
and  told  the  defendant  that  he  had  proceeded  on  the  basis 
of  them  and  that  the  defendant  approved  the  action.  In 
reply  to  a  question  as  to  whether  the  defendant  had  ex^ 
pressed  his  approval,  the  witness  said,  "There  was  no 
expression  of  disapproval,  and  my  memorandum  shows  that 
he  did  approve,  but  just  what  was  the  language  I  am  not 
able  to  say."  This  was  objected  to  and  there  was  a  motion 
to  strike  on  the  grounds  that  it  was  a  mere  conclusion  and 
that  it  referred  to  a  memorandum  which  was  not  produced. 
We  think  there  was  merit  in  the  objection,  but  we  think  also 
that  there  was  sufficient  evidence  which  went  in  without 
objection  irrespective  of  the  last  answer  to  carry  the  ques- 
tion of  ratification  to  the  jury.  But  the  point  made  on 
behalf  of  the  plaintiff  in  error  that  the  instruction  given 
was  erroneous  in  that  it  left  it  to  the  jury  to  say  whether 
the  architect  had  been  specially  authorized  to  vary  the 
terms  of  the  written  contract  between  the  parties,  we  be- 
lieve to  be  well  taken.  The  new  terms  introduced  by  the  two 
letters  amounted  to  the  making  of  a  new  contract,  and  we 
find  no  evidence  in  the  record  to  show  that  the  architect 
was  authorized  to  make  a  contract  on  behalf  of  the  defend- 
ant. In  this  connection  is  to  be  considered  also  the 
admission  in  evidence  over  the  defendant's  objection  of 
a  copy  of  a  contract  made  between  James  Stewart  & 
Co.  and  the  Puget  Sound  Realty  Associates  Corporation, 
dated  March  15,  1909,  for  the  erection  of  a  building  in  Den- 
ver, Colorado,  being  the  contract  referred  to  in  plaintiffs' 
letter  of  July  29.  The  evidence  seems  to  have  been  intro- 
duced upon  the  theory  that  it  was  relevant  on  the  point 
whether  the  things  included  under  the  term  "cost"  in  the 
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letters  of  August  3  and  10  should  be  paid  for  by  Uie  owner 
or  the  contractor.  The  contract  in  question  was  irrelevant 
and  ought  not  to  have  been  admitted.  It  constituted  no  part 
of  the  contract  between  the  parties  to  this  action.  The  ques- 
tion whether  the  plaintiffs'  proposition  as  stated  in  their 
letter  of  August  3  had  been  accepted  and  had  become  a  part 
of  the  contract  depended  on  whether  defendant  in  fact 
knew  of  and  acquiesced  in  the  reply  made  thereto  by  the 
architect.  Nothing  contained  in  Uie  contract  with  the  Den- 
ver concern  could  throw  any  light  on  that  question. 

At  the  close  of  the  case  for  the  plaintiffs  the  defendant 
moved  for  a  directed  verdict  on  the  grounds  that  no  evi- 
dence had  been  adduced  to  show  (1)  that  the  parties  had 
agreed  on  the  amount  to  be  paid  or  allowed  on  account  of 
alterations  or  changes  alleged  to  have  been  directed  to  be 
made  in  the  construction  of  the  buildings  as  provided  by 
article  III  of  the  contract;  or  (2)  that  the  plaintiffs  have 
selected  or  asked  the  defendant  to  select  arbiU-ators  to  fix 
the  amount  to  be  paid  for  such  alterations  or  changes;  or 
(3)  facts  excusing  plaintiffs  from  the  selection  or  attempt 
to  select  such  arbitrators;  and  (4)  that  the  performance  of 
the  work,  or  furnishing  of  the  materials,  for  or  on  account 
of  alterations  or  changes  (except  in  a  few  specified  in- 
stances) was  in  accordance  with  any  written  agreement  or 
by  written  order  of  the  architect  with  the  approval  of  th6 
owner  as  provided  in  the  specifications.  The  contention 
was  that  as  the  aggregate  charge  made  in  the  plaintiffs' 
account  for  changes  made  in  the  building  during  the  course 
of  construction  exceeded  the  amount  claimed  by  the  plain- 
tiffs in  this  action  the  plaintiffs  could  not  recover  because 
the  extra  charges  had  not  been  incurred  in  the  manner  pro- 
vided in  the  contract  and  specifications.  Article  III  of  the 
contract  jwrovided  that  "No  alterations  shall  be  made  in 
the  work  except  upon  written  order  of  the  architect;  the 
amount  to  be  paid  by  the  owner  or  allowed  by  the  con- 
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tractors  by  virtue  of  such  alterations  to  be  stated  in  said 
order.  Should  the  owner  and  contractors  not  agree  as  to 
amount  to  be  paid  or  allowed,  the  work  shall  go  on  under 
the  order  required  above,  and  in  case  of  failure  to  agree,  the 
determinatign  of  said  amount  shall  be  referred  to  arbitra- 
tion as  provided  for  in  Art.  XII  of  this  contract."  The  trial 
court  construed  the  article  to  mean  that  the  architect,  as 
agent  of  the  owner,  was  given  authority  to  order  alterations 
and  also  to  set  the  price  of  such  alterations,  and  that  the 
acceptance  of  that  price  by  the  contractors  would  close  the 
matter.  We  think  that  the  owner  as  well  as  the  contractors 
had  the  right  to  dissent  from  the  prices  fixed  by  the  archi- 
tect, but,  though  there  was  some  criticism,  there  was  no 
evidence  of  a  definite  dissent  coupled  with  a  request  to 
arbitrate.  The  prices  for  alterations  fixed  by  the  architect 
having  been  accepted  by  the  contractors  and  no  disagree- 
ment or  request  for  arbitration  having  been  expressed  by 
the  defendant  there  was  nothing  to  arbitrate,  and  no  obstacle 
existed  to  the  institution  of  the  action.  See  Schmulbach 
V.  Caldwell,  196  Fed.  16,  23;  Foster  v.  McKeown,  192  111. 
339,  349;  Burke  v.  Dittus,  8  Cal.  App.  175,  178;  Fravert  v. 
Fesler,  11  Colo.  App.  387,  391.  Where,  in  a  case  of  this 
kind,  the  obligation  to  submit  a  question  to  arbitration  it- 
self depends  upon  a  condition  precedent,  as  that  a  dissent 
from  the  price  fixed  by  the  architect  has  occurred,  the  party 
who  sets  up  the  agreement  as  a  condition  precedent  to  the 
maintenance  of  an  action  upon  the  contract  must  show  that 
a  dissent  was  expressed  and  a  question  to  arbitrate  raised. 
We  find  nothing  to  the  contrary  in  the  cases  cited  in  this 
connection  by  the  plaintiff  in  error.  In  Holmes  v.  Rickety 
56  Cal.  311,  the  architect  was  not  authorized  to  put  a  value 
on  the  extra  work.  The  contract  provided  that  "should  any 
dispute  arise  respecting  the  true  value  of  the  extra  work 
or  works  omitted"  the  value  should  be  fixed  by  arbitrators, 
and  it  appeared  that  "difficulties  had  arisen  respecting  the 
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true  value  of  the  extra  work,"  hence,  the  court  held  that 
"no  right  of  action  accrued  to  the  contractor  for  the  extra 
work  done  by  him  until  the  same  was  valued,  or  some  good 
and  sufficient  excuse  for  a  failure  to  value  the  same  in  ac- 
cordance with  the  agreement  was  shown."  A  clause  in  the 
specifications  provided  that  "no  extra  compensation  shall 
be  due  the  contractor  for  the  performance  of  any  work  or 
furnishing  of  any  material,  except  in  accordance  with  written 
agreement  or  by  written  order  of  the  architect  with  the 
approval  of  the  owner."  The  approval  of  the  owner  was 
not  required  to  be  in  writing  and  under  the  circumstances 
shown  it  was  a  fair  question  for  the  jury  whether  the  owner 
did  not  approve  some  or  all  of  the  orders  given  by  the 
architect.  There  was  evidence  that  in  several  instances  the 
owner  himself  had  ordered  changes  to  be  made  for  which 
extra  compensation  might  be  claimed,  and  if  the  parties 
did  not  live  up  to  the  requirement  of  the  specifications 
neither  could  set  it  up  to  defeat  the  just  claims  of  the  other. 
Kilby  Mfg.  Co.  v.  Hinchman-Renton  F.  P.  Co.,  132  Fed. 
957;  Smith  v.  Gugerty,  4  Barb.  614,  623.  The  motion  for 
a  directed  verdict  was  correctly  overruled. 

A  difference  of  opinion  arose  between  the  parties  as  to 
whether  the  cost  of  the  subdivision  of  certain  floors  of  the 
building  into  offices  was  included  in  the  contract  price  or 
could  properly  be  made  the  subject  of  an  extra  charge.  The 
contract  provided  for  the  construction  and  completion  of 
the  building  "as  shown  on  the  drawings  and  described  in 
the  specifications"  which  "become  hereby  a  part  of  this 
contract."  Neither  the  contract  itself  nor  the  specifications 
mentioned  the  number  of  floors  which  the  building  was  to 
contain  or  how  they  were  to  be  subdivided,  but  tiie  plans 
showed  a  basement,  twelve  floors  and  an  attic.  The  dis- 
pute concerned  the  second,  third,  fourth,  fifth,  tenth,  elev- 
enth and  twelfth  floors,  the  plans  of  which  showed  what 
were  spoken  of  as  "loft"  floors,  that  is,  floors  without  par- 
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titions  save  for  lavatories  and  a  general  partition  dividing 
the  common  corridor  from  the  space  which  would  be  sub- 
divided into  rooms.  The  defendant  testified  to  his  under- 
standing that  the  drawings  for  those  floors  showed  no  sub- 
divisions of  rooms  for  the  sole  reason  that  the  arrangement 
of  rooms  was  to  be  left  in  abeyance  until  the  wishes  of  the 
prospective  tenants  could  be  ascertained,  and  that,  when 
decided  upon,  the  contractor  would  be  notified,  and  the 
partitions  put  in  accordingly,  and  that  this  woric  was  in- 
cluded in  the  contract  price.  This  understanding  was  based 
on  a  conversation  which  the  defendant  had  with  Stewart 
in  the  preliminary  negotiations  between  them.  The  plain- 
tiffs contended  that  the  contract  required  them  to  do  no 
more  work  than  was  called  for  by  the  plans  and  specifica- 
tions, and  that  as  the  subdivision  of  the  floors  in  question 
was  not  therein  required  the  cost  thereof,  when  the  work 
was  directed  to  be  done,  was  properly  made  the  subject  of 
an  extra  charge.  Evidence  on  the  point  was  admitted  and 
the  defendant  asked  that  it  be  left  to  the  jury  to  decide  as 
a  question  of  fact,  but  the  court  ruled  that  as  a  matter 
of  law  the  contract  price  did  not  include  the  cost  of  the 
subdivision  of  those  floors,  and  instructed  the  jury  accord- 
ingly. The  argument  advanced  on  behalf  of  the  plaintiff  in 
error  is  that  the  entire  agreement  between  the  parties  was 
not  reduced  to  writing ;  that  parol  evidence  was  admissible 
to  show  the  portion  of  the  contract  which  was  not  in  writ- 
ing; and  that  it  was  for  the  jury  to  decide  whether  there 
was  in  fact  an  agreement  that  the  contract  price  would 
cover  the  subdivision  of  all  the  floors.  Whether  or  not  a 
written  contract  was  intended  by  the  parties  to  cover  the 
whole  agreement  between  them  is  to  be  decided  from  the 
character  and  form  of  the  contract  and  the  evidence  of 
the  surrounding  circumstances  under  which  it  waa  made. 
There  is  a  conflict  of  authority  on  the  point  as  to  whether 
the  parties  intended  to  express  the  whole  of  their  agree- 
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ment  in  the  written  instrument  presents  a  question  of 
law  or  of  fact.  See  17  Cyc.  748;  4  Wigmore  on  Evidence, 
Sec.  2430.  But  we  believe  there  is  no  such  conflict  where 
it  appears  that  the  terms  which  it  is  claimed  were  verbally 
agreed  upon  are  inconsistent  with  the  provisions  of  the 
writing.  In  such  cases  the  rule  which  excludes  parol  evi- 
dence in  contravention  of  the  terms  of  a  valid  written 
agreement  applies.  In  an  action  on  a  contract  for  doing 
certain  work  according  to  certain  plans  and  specifications 
and  containing  a  provision  as  to  compensation  for  extra 
work  evidence  that  at  the  time  the  contract  was  entered 
into  a  different  understanding  was  had  on  that  point  is 
not  admissible,  or  if  admitted  will  not  affect  the  construc- 
tion of  the  instrument.  Merritt  v.  Peninsular  Const,  Co., 
91  Md.  453;  Wood  v.  Fort  Wayne,  119  U.  S.  312;  Kilby 
Mfg.  Co.  V.  Hinchman-Renton  F.  P.  Co.,  ^upra,  at  page  963. 
An  independent  collateral  agreement  may  be  proved  by 
parol  though  it  rests  upon  the  same  consideration  as  the 
written  contract  if  it  is  not  inconsistent  with  the  terms  of 
the  contract.  Cummings  v.  Pioneer  B.  &  L.  Assn.,  18 
Haw.  349;  Durkin  v.  Cobleigh,  156  Mass.  108.  But  that 
is  not  the  situation  here.  In  the  case  at  bar  the  contract 
obliged  the  contractor  to  do  extra  work  if  directed  and 
provided  that  he  should  receive  extra  compensation  there- 
for. Evidence  that  the  contractor  had  agreed  to  erect 
certain  partitions  not  called  for  by  the  plans  without  addi- 
tional remuneration  tended  to  vary  the  terms  of  the  written 
contract.  Whether  the  matter  sought  to  be  proved  was 
inconsistent  with  the  instrument  signed  by  the  parties  was 
a  question  of  law,  and  the  court  made  no  error  in  charging 
the  jury  as  it  did. 

The  case  was  submitted  to  the  jury  upon  all  four 
counts  of  the  complaint.  The  jury  were  instructed  that 
should  they  find  for  the  plaintiffs  upon  either  of  the 
qiiantum  meruit  counts  no  interest  should  be  allowed,  and 
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as  the  verdict  included  interest  it  is  presumed  that  it  must 
have  been  found  under  either  the  first  count,  upon  the 
contract,  or  the  third  count,  upon  the  account  stated.  The 
plaintiff  in  error  contends  that  as  a  verdict  imder  the  first 
count  it  was  against  the  law  and  the  evidence  and  that 
there  was  error  in  the  instructions  relating  to  recovery  on 
the  contract,  also  that  the  case  ought  not  to  have  been 
submitted  to  the  jury  on  the  third  count  as  there  was  no 
evidence  tending  to  prove  an  account  stated. 

The  agreed  compensation  payable  to  the  contractors 
for  the  erection  of  the  building  under  the  contract  was 
$482,314,  for  work  and  materials,  and  $38,000,  contractors' 
commission,  with  the  further  provision  for  an  additional 
commission  upon  a  saving  in  the  cost  of  work  and  mate- 
rials as  above  stated.  The  total  cost  of  the  completed 
building,  according  to  the  statement  rendered  by  the  plain- 
tiffs, including  all  charges  for  alterations,  additional  work 
and  commissions,  was  $562,267.42,  upon  which  payments 
had  been  made  amounting  to  $505,665.03.  The  contract 
provided  that  the  banking  room  (first  floor)  should  be  com- 
pleted on  or  before  March  1,  1910,  and  the  remainder  of 
the  building  on  or  before  July  1,  1910.  From  evidence 
adduced  the  jury  could  have  found  that  the  building  had 
been  substantially  completed  in  the  manner  required  by 
the  contract  and  the  orders  for  changes  and  additions,  and 
that  the  delay  in  its  completion  resulted  entirely  from  the 
alterations  and  additional  work  ordered  from  time  to  time 
by  the  defendant  and  the  architect.  On  the  other  hand 
the  evidence  would  have  warranted  a  finding  that  the  mak- 
ing of  the  changes  and  additions  did  not  account  for  all 
of  the  delay.  There  was  evidence  to  the  effect  that  the 
first  floor  was  completed  within  the  time  specified,  and 
that  Uie  remainder  of  the  work  was  not  finally  finished 
until  January  5,  1911.  The  last  or  "final"  certificate  issued 
by  the  architect  was  dated  February  6,  1911.    It  was  pro- 
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vided  in  the  specifications  that  "The  contractor  will  be 
credited  with  one  day's  extension  of  time  for  the  completion 
of  the  work  for  each  day's  delay  caused  him  by  the  orders 
or  acts  of  the  owner  or  of  the  architect  in  requiring  sus- 
pension or  delay  of  operations  on  account  of  modifications. 
*  *  *  In  order  to  receive  credit  for  delays  the  contractor 
must  make  and  file  with  the  architect  a  written  claim  for 
allowance  of  time  on  account  of  delays  caused  within  a 
reasonable  time  of  the  occurrence  of  same;  but  the  time 
shall  not  be  extended  unless  such  claim  is  found  by  the 
architect  to  be  reasonable,  and  that  contractor  is  fairly 
entitled  to  such  allowance  under  this  agreement."  There 
were  67  orders  given  for  changes  and  additions,  the  first, 
and  only  one  for  which  time  (three  weeks)  was  specifically 
allowed,  occurring  before  the  contract  was  actually  signed, 
and  the  last  one  in  September,  1910.  On  July  1,  1910, 
Spalding  complained  to  Gilbert  in  regard  to  the  uncom- 
pleted condition  of  the  building,  and  there  was  some  cor- 
respondence between  Gilbert  and  Stewart  &  Co.  on  the 
subject  in  which  the  former  called  the  attention  of  the 
latter  to  the  fact  that  they  had  not  completed  the  building 
on  time,  and  notified  them  that  Spalding  did  not  waive 
the  condition.  Stewart  &  Co.  attributed  the  delay  to  the 
changes  which  had  been  ordered.  On  January  31,  1911, 
they  wrote  Gilbert,  enclosing  a  statement  of  the  change 
orders,  stating  that  they  had  resulted  in  the  contractors 
being  kept  on  the  job  until  January  5,  and  asking  that  the 
architect  so  certify,  though  expressing  their  opinion  that 
the  contract  did  not  require  that  extensions  of  time  for 
making  changes  should  have  been  obtained  by  the  con- 
tractors. Gilbert  had  informed  Stewart  &  Co.  that  it  was 
not  for  hiny  to  adjust  claims  growing  out  of  delays  and 
it  does  not  appear  that  he  made  any  certificate  that  the 
delay  in  completion  was  attributable  to  the  changes  ordered 
though  he  gave  evidence  that  such,  in  his  opinion,  was  the 
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fact.  The  certificate  issued  did  not  amount  to  a  consent 
to  or  approval  of  the  delay.  Stephens  v.  Essex  County 
Park  Commission,  143  Fed.  844,  849.  The  instruction 
requested  by  the  defendant  to  the  eflfect  that  the  plaintiffs 
not  having  obtained  extensions  of  time  for  completing  the 
building  as  provided  for  in  the  contract  no  recovery  could 
be  had  under  the  first  count  upon  the  express  contract  since 
time  was  of  the  essence,  was  properly  refused.  Though 
time  be  of  the  essence  of  a  contract  and  performance  within 
the  time  specified  is  not  shown,  an  action  on  the  contract 
may  nevertheless  be  maintained  if  the  requirement  as  to 
time  has  been  waived.  Phillips  etc.  Const.  Co.  v.  Seymour, 
91  U.  S.  646,  651 ;  Maryland  Steel  Co.  v.  United  States,  235 
U.  S.  451,  457.  No  direction  or  instruction  was  given  on 
the  subject  of  waiver.  The  defendants  in  error  contend  that 
Spalding  waived  the  time  for  performance  by  making  pay- 
ments on  account  after  the  contract  time  for  performance 
had  passed,  by  permitting  the  contractors  to  continue  the 
work,  and  by  occupying  portions  of  the  building  as  they 
were  completed.  And,  it  might  have  been  added,  by  giving 
further  orders  for  alterations.  The  contract  contained  a 
clause  providing  that  upon  the  architect's  certifying  that 
the  contractors  had  refused  or  neglected  to  prosecute  the 
work  with  diligence  the  owner  should  be  at  liberty  to  ter- 
minate their  employment  and  complete  the  work  at  their 
expense.  Perhaps  no  one  of  those  facts,  standing  alone, 
could  be  regarded  as  conclusive  evidence  of  waiver  or  even 
sufficient  to  carry  the  question  to  the  jury  for  decision,  but 
we  believe  that  the  combination  of  circumstances,  shown 
by  undisputed  evidence,  was  consistent  only  with  the  view 
that  the  contract  was  regarded  as  still  subsisting,  and  war- 
rants only  one  reasonable  inference,  which  is  that  Spalding 
waived  the  contract  requirement.  The  position  taken  by 
him  that  he  was  entitled  to  damages  because  of  the  delay 
was  not  inconsistent  with  an  intention  to  waive  the  require- 
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ment  as  to  time  since  he  could  still  insist  upon  a  claim  for 
damages  for  any  delay  caused  by  the  plaintiffs.  Crocker- 
Wheeler  Co.  V.  Varick  Realty  Co.,  88  N,  Y.  S.  412.  See 
also  cases  last  above  cited.  The  question  of  waiver  is 
usually  a  mixed  one  of  law  and  fact  for  the  jury,  but  where 
the  facts  are  undisputed  and  are  susc^tible  of  but  one 
reasonable  inference  it  becomes  one  of  law  for  the  court. 
40  Cyc.  271;  Hollings  v.  Bankers'  Union,  41  S.  E.  (S.  C.) 
90;  Zvnetvsch  v.  Luehring,  156  Wis.  96,  114;  Reed  v. 
Bankers'  Union,  121  Mo.  App.  419,  426;  Keller  v.  Robin- 
son, 153  111.  458,  468 ;  Winnesheik  Ins.  Co.  v.  Schueller,  60 
111.  465,  470.  See  also  Dunn  v.  Steubing,  120  N.  Y.  232; 
Bigler  v.  Ferry  Co.,  5  N.  Y.  S.  347;  Paddock  v.  Stout, 
121  111.  571.  The  court  should  have  ruled  that  the  defendant 
had  waived  the  time  stipulated  in  the  contract  for  the  com- 
pletion of  the  building.  The  evidence  was  such  as  to  require 
the  submission  of  the  case  to  the  jury  upon  the  count  on 
the  express  contract.  But  the  instruction  given  to  the  jury 
to  the  effect  that  they  should  find  whether  written  claims 
for  extensions  of  time  were  filed  within  a  reasonable  time 
of  the  occurrence  of  delay  and  were  found  by  the  architect 
to  be  reasonable,  and  that  the  decision  of  the  architect  would 
be  binding  if  the  jury  should  find  that  it  was  made  within 
the  powers  given  him  by  the  contract,  and  that  if  they 
should  find  that  no  such  extension  had  been  obtained  the 
plaintiffs  could  not  recover  upon  the  first  count,  was  erro- 
neous. There  was  no  evidence,  except  as  to  one  extension 
of  three  weeks,  over  which  there  was  no  controversy,  that 
any  request  for  extension  of  time  was  made  in  writing  within 
a  reasonable  time  of  the  occurrence  of  delay.  And  it  was 
not  for  the  jury  to  say  whether  a  decision  of  the  architect 
was  within  his  powers  under  the  contract.  Furthermore, 
there  was  no  evidence,  except  as  to  the  one  instance  men- 
tioned, that  the  architect  had  made  any  decisions  upon 
applications  for  extensions.    The  question  for  the  jury  to 
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decide  upon  the  evidence  was  whether  or  not  the  plaintiffs 
had  completed  the  building  in  a  reasonable  time  after  the 
date  specified  in  the  contract.  The  waiver  by  the  owner 
of  the  time  specified  in  the  contract  did  not  operate  to 
give  the  contractors  an  unlimited  time  in  which  to  finish 
the  work.  In  order  to  recover  on  the  express  contract  the 
plaintiffs  were  obliged  to  show  that  they  had  completed 
the  work  in  a  reasonable  time.  See  Lapp-Oifford  Co.  v. 
Muscoy  Water  Co.,  166  Cal.  25,  30;  O'Loughlin  v.  Poli,  82 
Conn.  427,  436.  If  the  work  was  finished  in  a  reasonable 
time,  or,  in  other  words,  if  the  changes  ordered  to  be  made 
fully  accounted  for  the  delay,  the  plaintiffs  could  recover 
on  the  first  count  of  their  complaint  and  the  defendant 
would  not  be  entitled  to  recoup  any  damages  for  delay, 
whereas,  if  the  changes  ordered  did  not  cause  the  whole 
delay,  and  the  failure  to  complete  the  building  in  a  reason- 
able time  after  the  date  named  in  the  contract  was  the 
fault  of  the  contractors,  recovery  could  not  be  had  on  the 
first  count,  but  only  in  quantum  meruit  for  the  reason^ 
able  value  of  the  work  less  such  damages  as  the  defendant 
might  prove. 

The  plaintiff  in  error  contends  that  the  court  erred  in 
authorizing  the  jury  to  find  for  the  plaintiffs  upon  the  third 
count  in  the  complaint.  The  court  charged  the  jury,  in 
substance,  that  if  they  should  find  from  the  evidence  that 
upon  the  completion  of  the  building  the  defendant  received 
a  final  account,  making  objection  to  certain  items  therein 
and  making  no  objection  within  a  reasonable  time  to  other 
items  in  the  account  then  the  law  presumes  that  he  admit- 
ted the  items  not  objected  to  to  be  correct,  and  the  burden 
would  be  upon  the  defendant  to  rebut  the  presumption, 
and  that  in  determining  whether  or  not  the  defendant  did 
object  to  items  within  a  reasonable  time  the  jury  could 
take  into  consideration  the  magnitude  and  complexity  of 
the  account  and  all  other  facts  relative  thereto.    The  record 


STEWART  V.  SPALDING,  23  Haw.  502.        519 

Opinion  of  the  Conrt 

shows  that  the  final  account  of  the  plaintiffs  against  the 
defendant  which  was  forwarded  to  him  through  the  archi- 
tect showed  a  balance  due  them  of  $56,602.39.  The  amount 
claimed  in  this  case  under  plaintiffs'  amended  complaint, 
and  for  which  the  jury  were  authorized,  under  the  instruc- 
tion, to  find  for  the  plaintiffs,  was  $54,506.  There  was  no 
evidence  that  the  defendant  objected  to  any  specific  items 
in  the  account.  Although  the  account  contained  a  great 
mass  of  figures  the  several  statements,  other  than  those 
showing  the  charges  made  for  extra  work  on  change  orders, 
were  of  a  general  character.  There  was  evidence  showing 
that  the  account  was  sent  by  Gilbert  to  the  defendant  at 
San  Francisco  on  January  10,  1911,  where  it  reached  him, 
it  may  be  presumed,  in  the  ordinary  course  of  the  mail. 
On  January  23  the  defendant  wrote  Gilbert  acknowledging 
the  receipt  of  "another  large  lot  of  statements  of  Stewart 
&  Co."  which  he  was  "unable  to  fathom;"  making  some 
general  complaints  as  to  the  delay  in  completing  the  build- 
ing, the  conduct  of  the  work,  and  the  manner  in  which 
the  account  had  been  made  up;  criticizing  the  architect 
as  well  as  the  contractors;  asking  for  further  information; 
finding  fault  on  the  subject  of  washbowls,  sajdng,  "I  under- 
stand there  are  a  large  number  of  bowls  that  were  never 
set  up  as  well  as  a  number  that  were  condenmed;"  and 
saying  further  that  "If  Stewart  absolutely  refuses  to  con- 
sider the  question  of  delay  and  considers  he  is  entitled 
to  pay  according  to  the  statements  he  has  rendered,  with- 
out further  explanation  or  approval  on  your  part,  I  shall 
have  to  consult  my  lawyer  about  further  action."  On 
receipt  of  that  letter  Gilbert  again  called  the  attention  of 
Stewart  &  Co.  to  the  matter  of  delay.  In  a  letter  addressed 
to  Gilbert  by  Stewart  &  Co.  on  January  31  they  stated  their 
position  that  the  delay  was  caused  by  the  changes  which 
had  been  ordered,  and  concluded  by  saying,  "If  any  certifi- 
cate is  required  from  you,  which  we  doubt,  we  think  you 
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should  certify  that  the  extra  orders  in  this  case  caused  us 
a  delay — if  that  is  the  proper  word  to  use — until  January 
5,  1911/'  On  February  6,  1911,  Gilbert  wrote  Spalding  a 
letter  in  reply  to  his  of  January  23  explaining  certain  mat- 
ters and  giving  further  information.  A  copy  of  Stewart 
&  Co.'s  letter  of  January  31  was  enclosed,  and  this  comment 
made,  "Over  $70,000  of  extras  (or  in  excess  of  one-eighth 
of  the  total  volume  of  the  work)  were  added  to  the  original 
contract,  much  of  this  was  added  very  late  in  the  season 
and  judging  from  my  experience  I  believe  it  improbable 
that  you  could  force  a  penalty  for  delay  under  the  circum- 
stances. I  would  therefore  unhesitatingly  recommend 
against  it  because  I  believe  it  would  not  succeed  and  would 
only  lead  to  fruitless  expense  on  your  part.  Of  course 
what  might  be  accomplished  by  negotiation  in  this  direc- 
tion is  a  different  matter;  it  is  possible  that  they  might 
make  some  adjustment  in  settling  with  you  but  I  am  not 
encouraged  to  think  even  this  possible  now."  The  letter 
referred  to  certain  things  about  the  building  which  required 
the  attention  of  the  contractors  and  said,  "I  understand 
finally  from  your  letter  that  you  want  me  to  prepare  a 
final  certificate  upon  which  you  can  take  action.  I  there- 
fore enclose  herewith  such  certificate  deducting  therefrom 
the  sum  of  $1500  to  cover  the  cost  of  the  minor  items 
which  are  above  referred  to  as  needing  repairs."  In  the 
meantime  Spalding  went  to  Portland  and  had  the  building 
examined,  and  on  February  23  wrote  to  Gilbert  enclosing 
a  report  of  experts  on  alleged  defects  in  the  building  and 
saying,  "I  find  their  (Stewart  &  Co.'s)  lawyers  have  entered 
a  lien  on  the  building,  but  have  not  heard  what  they  intend 
to  do  further;  and  I  am  not  aware  of  their  giving  any 
attention  to  the  matters  of  delays  and  losses  incurred  by 
the  conditions  I  have  reported."  That  letter  having  been 
referred  to  Stewart  &  Co.,  they  replied  thereto  in  a  letter 
to  Gilbert  dated  April  18,  wherein,  after  referring  specifically 
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to  the  various  claims  of  defects,  they  said,  'Tou  will  note 
from  the  above  that  all  the  matters  referred  to  in  report 
sent  by  Col.  Spalding  have  received  attention,  either  have 
been  done  or  ordered  to  be  done,  with  the  exception  of  the 
heating  system,  which  we  are  investigating;  the  cracks  in 
the  mosaic  floor;  the  moisture  in  the  attic  walls  which  we 
do  not  deem  it  our  duty  to  remedy;  and  the  'dish'  in  the 
oil  tank  which  we  believe  has  been  installed  in  accordance 
with  instructions  *  *  *  and  in  dealing  with  these  matters 
you  will,  of  course,  understand  that  we  do  not  in  any  way 
waive  or  prejudice  our  claim  that  Col.  Spalding  is  in  default 
on  his  final  payment  for  the  building,  which  is  the  subject 
matter  of  our  claim  against  him  in  Oregon.''  This  evidence 
consisting  of  imdisputed  correspondence  clearly  negatives 
the  idea  that  the  defendant  accepted  the  plaintiffs'  acooimt 
as  showing  the  correct  balance  due  them  under  the  con- 
tract. Liability  upon  an  account  stated  implies  an  admis- 
sion of  indebtedness  in  a  definite  sum  and  a  promise,  express 
or  implied,  to  pay  the  same.  The  action  is  upon  the  new 
promise  and  not  on  the  original  indebtedness.  See  Scott  v. 
Hawaiian  Tobacco  Plantation,  21  Haw.  493.  The  admis- 
sion and  promise  will  be  implied  from  the  receipt  and  reten- 
tion of  an  account  without  objection  made  within  a  rea- 
sonable time,  but  a  specific  objection  to  certain  items  or 
a  denial  of  all  liability  is  not  necessary  to  be  shown  to 
defeat  a  claim  for  where,  as  in  the  present  case,  the  conduct 
of  the  party  excludes  the  idea  of  acquiescence,  an  account 
stated  is  not  shown.  1  C.  J.  694;  Ault  v.  Interstate  Sav. 
Assn.,  15  Wash.  627;  Quincey  v.  WhUe,  63  N.  Y.  370,  377. 
We  hold  that  there  was  no  evidence  from  which  the  jury 
could  have  found  that  the  defendant  admitted  an  indebted- 
ness in  the  sum  of  $56,602.39  or  $54,506,  or  any  other 
definite  amount,  and  that  error  was  committed  in  submit- 
ting the  case  to  the  jury  on  the  count  alleging  an  account 
stated. 
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Error  has  been  assigned  with  reference  to  an  instruc- 
tion which  was  given  to  the  jury  as  to  the  effect  of  the 
architect's  so-called  final  certificate.  It  is  not  contended 
that  the  plaintiffs  may  not  maintain  this  action  for  the 
lack  of  a  final  certificate,  though  it  is  argued  that  none 
such  was  issued.  The  objection  goes  to  the  construction 
placed  by  the  court  upon  the  certificate  which  was  issued 
and  leaving  it  to  the  jury  to  say  whether  it  was  issued  as 
a  final  certificate  under  the  contract.  It  was  provided  in 
the  contract  that  'The  final  payment  shall  be  made  upon 
satisfactory  completion  of  the  work  included  in  this  con- 
tract, and  all  payments  shall  be  due  when  certificates  for 
the  same  are  issued,''  and  that  ''It  is  further  mutually 
agreed  between  the  parties  hereto  that  no  certificate  given 
or  payment  made  under  this  contract,  except  the  final  cer- 
tificate or  payment,  shall  be  conclusive  evidence  of  the 
performance  of  this  contract,  either  wholly  or  in  part." 
It  may  be  assumed  for  present  purposes  that  if  the  architect 
had  issued  a  certificate  to  the  effect  that  the  contract  had 
been  fully  performed  by  the  completion  of  the  building 
it  would  have  constituted  conclusive  evidence  of  the  fact. 
But  it  has  been  pointed  out  that  the  last  certificate  issued 
by  the  architect,  which  was  spoken  of  at  the  trial  as  the 
"final"  certificate,  was  in  the  same  form  as  the  interme- 
diate certificates  and  contained  on  its  face  the  statement 
that  "This  certificate,  whether  issued  as  final  or  otherwise 
is  an  opinion  only,  and  is  in  no  sense  a  guarantee  on  the 
part  of  the  architect.  It  is  not  to  be  interpreted  as  an 
acceptance  of  any  work  or  material  which  is  defective,  or 
which  is  not  in  accordance  with  the  contract,  and  in  making 
payment  under  it  the  owner  reserves  the  right  to  hold  the 
contractor  strictly  responsible  for  defective  work  or  mate- 
rial, or  for  any  violation  of  the  contract."  The  court 
instructed  the  jury  that  "The  contract  provides  that  'the 
final  payment  shaU  be  made  upon  satisfactory  completion 
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of  the  work  included  in  this  contract,  and  all  payments 
shall  be  due  when  certificates  for  the  same  are  issued.'  The 
final  certificate  of  the  architect,  if  you  find  that  such  was 
issued  in  accordance  with  the  contract,  is  a  direct  admission 
by  him  as  agent  for  the  defendant,  that  the  building  was, 
at  the  time  of  issuance,  completed  in  accordance  with  the 
plans  and  specifications,  and  the  defendant  is  bound  thereby, 
except  in  case  of  fraud  or  such  gross  mistake  on  the  archi- 
tect's part  as  would  necessarily  imply  bad  faith  or  a  failure 
to  exercise  an  honest  judgment,  or  collusion  between  the 
architect  and  the  plaintiffs.  Fraud,  bad  faith  and  collu- 
sion are  not  to  be  presumed,  and  the  burden  of  proving 
that  fraud,  bad  faith,  or  collusion  existed  in  the  mind  of 
the  architect  at  the  time  of  signing  the  certificate  is  on 
the  one  asserting  its  existence."  It  is  objected  that  this 
instruction  which  coupled  the  court's  view  of  the  conclu- 
siveness of  the  certificate  with  the  maturity  of  the  final 
payment  under  the  contract  was  tantamount  to  a  direction 
that  if  the  jury  should  find  that  the  certificate  was  issued 
''in  accordance  with  the  contract"  it  was  an  admission  bind- 
ing on  the  defendant  that  the  amount  certified  to  by  the 
architect  was  due  and  payable  to  the  plaintiffs  unless  the 
defendant  had  proven  that  the  certificate  was  fraudulently 
issued.  The  objection  is  well  taken.  We  think  the  cer- 
tificate was  no  more  than  prima  jade  evidence  that  the 
contractors  had  done  a  certain  amount  of  work  which  enti- 
tled them  to  receive  the  sum  of  $55,102.39,  and  that  upon 
their  making  certain  repairs  or  remedying  certain  defects 
the  building  would  be  completed  according  to  the  plans 
and  specifications  and  the  contractors  would  be  entitled 
I  to  the  additional  sum  of  $1500.    The  certificate  contained 

nothing  that  could  be  construed  as  a  representation  that 
the  building  had  been  actually  and  finally  completed  in 
accordance  with  the  contract.  It,  therefore,  was  not  such 
a  final  and  conclusive  certificate  as,  we  assume,  was  con- 
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templated  by  the  provision  of  the  contract  above  quoted. 

The  judgment  of  the  circuit  court  is  reversed  and  set 
aside,  and  a  new  trial  is  granted. 

PT.  B.  Lymer  {Lindsay  &  Lymer  on  the  brief)  for 
plainti£f  in  error. 

M.  F,  Proaser  and  A.  M.  Cristy  (Frear,  Prosser,  Ander- 
son &  Marx  and  A.  M.  Cristy  on  the  brief)  for  defendants 
in  error, 
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Damages — pain  and  suffering  endured  pendente  lite — evidence. 

Where  the  plaintiff  sues  upon  only  one  cause  of  action  to 
recover  damages  for  a  personal  injury  received  by  reason  of  the 
defendant's  negligence  he  may  recover  for  pain  and  suffering 
endured  by  him  after  the  action  was  commenced  if  the  evidence 
shows  that  such  pain  and  suffering  were  caused  by  the  defendant's 
alleged  negligence. 
Same — medical  services — evidence. 

In  an  action  to  recover  damages  sustained  by  reason  of  the 
defendant's  negligence  the  plaintiff  to  recover  for  expenses  incurred 
for  medical  services  must  show  that  such  services  were  necessary 
and  the  charges  therefor  reasonable. 
Sams — Workmen's  Compensation  Act — negligence  of  third  party. 

Where  an  employee  is  injured  by  reason  of  the  negligence  of 
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a  third  party  he  may  under  the  Workmen's  Compensation  Act 
bring  an  action  against  such  third  party  to  recover  damages 
caused  by  such  negligence. 

C0UI7TIBS — C09t8. 

In  an  action  against  the  county  for  personal  injuries  received 
by  reason  of  a  defective  condition  of  a  public  highway  the  plaintiff 
cannot  recover  from  the  county  expenses  incurred  in  procuring 
evidence  as  section  2548  R.  L.  exempts  counties  from  payment 
of  costs. 
Exceptions — new  trial — remitting  portion  of  judgment. 

Where  on  exceptions  to  this  court  it  appears  from  the  record 
that  the  trial  court  improperly  admitted  evidence  of  items  of 
expense  incurred  in  certain  particulars  which  probably  were 
included  in  the  Judgment,  no  other  error  appearing,  the  appellate 
court  will  overrule  the  exceptions  upon  the  condition  that  plaintiff 
within  a  given  time  remit  that  portion  of  the  damages  apparently 
recovered  by  reason  of  such  erroneous  evidence,  and  order  that 
upon  plaintiff's  failure  to  remit  such  items  of  damage  a  new 
trial  be  granted  the  defendant. 

OPINION  OF  THE  COURT  BY  QUARLES,   J. 

The  plaintiff  sued  the  defendant  county  for  damages  for 
an  injury  received  through  falling  into  a  ditch  upon  and 
across  the  public  highway.  To  the  complaint  the  defendant 
filed  a  demurrer  upon  the  ground  that  the  defendant  was 
not  liable  for  injuries  resulting  from  its  failure  to  repair 
its  highways.  This  demurrer  was  overruled  by  the  trial 
court,  and  on  interlocutory  exceptions  this  court  aflBlrmed 
an  order  overruling  the  demurrer  {ante  p.  102).  There- 
after the  cause  was  submitted  to  the  trial  court,  without  a 
jury,  upon  the  pleadings  and  proofs,  the  court  deciding  in 
favor  of  the  plaintiff  and  assessing  his  damages  at  $2,000. 
The  cause  comes  here  on  exceptions  to  various  rulings  of 
the  court  and  to  the  decision  and  judgment. 

Exceptions  1,  2  and  6  relate  to  the  action  of  the  trial 
court  in  permitting  the  plaintiff  to  prove  that  he  lost  time 
from  his  occupation  and  suffered  pain  by  reason  of  the 
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accident  after  the  complaint  was  filed,  on  the  ground  that 
such  evidence  was  incompetent  and  immaterial.  The  court 
evidently  admitted  such  evidence  upon  the  theory  that  the 
injury  received  by  the  plaintiff  was  caused  by  an  act  of 
negligence  on  the  part  of  the  defendant  and  was  based 
upon  one  and  only  one  cause  of  action,  upon  which  the 
plaintiff  is  entitled  to  recover  damages  to  the  date  of  trial 
which  result  directly  from  such  injury.  The  common  law 
ruling  formerly  obtainable  limiting  the  plaintiff  in  a  per- 
sonal action  to  recover  damages  to  such  as  occurred  prior 
to  the  commencement  of  the  action  has  been  modified  and 
damages  sustained  by  reason  of  the  cause  of  action  sued 
on  between  the  time  of  commencing  the  action  and  the  trial 
thereof  may  also  be  recovered  (8  R.  C.  L.  p.  540,  par.  92; 
8  Am.  &  Eng.  Enc.  of  Law,  2d  ed.,  680,  and  authorities  cited 
in  notes  to  the  text). 

Exceptions  3,  4  and  6  relate  to  the  admission  of  evidence 
tending  to  show  that  the  plaintiff  after  instituting  the  action 
expended  moneys  to  the  extent  of  some  $300  in  traveling 
expenses  and  fees  for  medical  services.  It  appears  that  a 
short  time  after  the  institution  of  the  action  the  plaintiff 
went  from  Hana  to  Wailuku  to  consult  Dr.  Rothrock  and 
obtain  X-ray  photographs  showing  his  injuries;  Dr.  Roth- 
rock having  no  X-ray  machine  plaintiff  went  from  Wailuku 
to  Hilo  to  consult  Dr.  Irwin,  who  had  an  X-ray  machine 
and  who  could  take  the  desired  photographs,  but  who 
informed  the  plaintiff  that  he  would  not  be  able  to  attend 
the  trial  and  testify ;  thereupon  the  plaintiff  went  from  Hilo 
to  Honolulu  and  from  Dr.  Straub  obtained  some  X-ray 
photographs  showing  his  injuries.  Plaintiff  received  some 
medical  services  from  both  doctors  Irwin  and  Straub  and 
testified  that  he  paid  them  more  than  $200  for  assistance. 
He  also  testified  that  his  traveling  and  other  expenses  on 
these  trips  amounted  to  $100.  This  evidence  was  objected 
to  by  the  defendant  on  the  ground  that  it  was  incompetent, 
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irrelevant  and  immaterial,  and  on  the  further  ground  that 
the  expenses  incurred  were  expended  in  an  effort  to  obtain 
evidence  for  the  trial  and  that  such  expenses  were  incurred 
after  the  conamencement  of  this  action.  Just  how  much 
was  paid  the  physicians  for  medical  services  proper  and 
how  much  for  the  X-ray  photographs  is  not  disclosed  in 
the  evidence,  nor  was  there  any  evidence  showing  that  the 
medical  services  were  necessary  or  reasonable.  It  is  apparent 
that  such  portions  of  the  expenditure  claimed  as  were 
incurred  in  attempting  to  obtain  evidence  are  not  compe- 
tent, inasmuch  as  the  defendant  county  is  exempt  from 
the  payment  of  costs  by  reason  of  the  provisions  of  section 
2543  R.  L.  In  the  absence  of  a  showing  that  by  reason  of 
his  injuries,  received  in  the  manner  alleged,  the  plaintiff 
necessarily  traveled  to  Hilo  and  Honolulu  to  obtain  medical 
services  and  that  the  charges  therefor  were  reasonable  and 
separate  from  the  expense  of  obtaining  the  X-ray  photo- 
graphs to  use  as  evidence,  the  evidence  objected  to  was 
incompetent. 

Exception  7  relates  to  the  action  of  the  court  in  admit- 
ting evidence  tending  to  show  that  a  street  lamp  was  for- 
merly located  on  the  highway  near  the  place  where  the 
accident  occurred  and  that  the  same  was  removed  a  short 
time  prior  to  the  accident.  The  defendant  objected  to  such 
evidence  as  incompetent,  but  as  plaintiff  testified  that  he 
knew  of  such  light  being  near  the  gate  of  the  witness  Kaleo, 
to  whose  house  he  was  going,  and  that  he  was  looking  for 
such  light,  this  evidence  explained  why  he  passed  Kaleo's 
house,  and  was  competent  for  that  purpose. 

Exception  8  relates  to  the  action  of  the  court  in  admit- 
ting evidence  that  the  county  engineer  and  the  road  overseer 
in  the  district  where  the  accident  occurred  were  notified 
of  and  saw  the  washout  in  the  road  at  the  place  where  the 
accident  occurred  the  day  after  the  washout,  in  April  pre- 
ceding tiie  accident.    This  evidence  was  introduced  osten- 
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sibly  for  the  purpose  of  showing  knowledge  of  the  defect 
m  the  highway,  which  caused  the  injury,  on  the  part  of 
the  agents  and  servants  of  the  defendant  and  to  bring 
knowledge  home  to  the  defendant  of  such  defect.  We  think 
the  evidence  was  properly  admitted. 

The  remaining  exceptions  relate  to  the  action  of  the  court 
in  denying  the  defendant's  motion  for  a  nonsuit  and  to  the 
decision  in  favor  of  the  plaintiff.  The  motion  for  nonsuit 
was  based  upon  three  grounds  ( 1 )  that  plaintiflF  was  barred 
by  the  provisions  of  the  Workmen's  Compensation  Act  (Act 
221  S.  L.  1915)  from  maintaining  this  action;  (2)  that  there 
is  no  allegation  or  proof  that  the  supervisors  of  the  County 
of  Maui  had  any  notice  or  knowledge  of  the  defective  con- 
dition of  the  road  at  the  place  where  the  accident  occurred ; 
(3)  that  the  plaintiff  was  guilty  of  contributory  negligence 
which  precludes  him  from  recovering  against  the  defendant. 
We  think  the  motion  for  nonsuit  was  properly  denied.  Plain- 
tiff was  not  barred  from  suing  the  defendant  by  reason  of 
being  an  employee  of  the  Kaeleku  Sugar  Co.,  and  by  reason 
of  such  employment  having  to  travel  upon  the  highway 
where  injured  in  discharging  a  duty  to  his  employer.  Upon 
this  point  the  defendant  cites  two  authorities,  Peet  v.  Milhy 
76  Wash.  437,  and  Meese  v.  N.  P.  R,  Co.,  206  Fed.  222, 
both  of  which  cases  arose  under  the  Workmen's  Compensa- 
tion Act  of  Washington,  which  act  provides  that  an  employee 
shall  not  maintain  an  action  against  third  parties  for  an 
injury  received  while  working  in  the  employment  of  his 
employer.  Section  5  of  our  Workmen's  Compensation  Act 
(S.  L.  1915,  p.  324)  expressly  provides  that  the  employee 
in  such  case  may  elect  to  sue  the  third  party  or  look  to 
his  employer  for  compensation.  There  is  no  evidence  what- 
ever showing  that  the  plaintiff  made  a  claim  against  his 
employer  for  the  injury  received  or  that  he  filed  with  the 
industrial  accident  board  a  claim  for  compensation  on 
account  of  the  injuries  complained  of,  hence,  on  the  record, 
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we  must  hold  that  he  elected  to  hold  the  third  party  respon- 
sible, and  not  look  to  his  employer  for  compensation.  It 
is  unnecessary  to  decide  in  this  case  whether  an  employer 
is  liable  for  compensation  to  an  employee  for  an  injury 
received  by  the  latter  while  performing  an  act  casually 
related  to  his  employment  oflF  of  the  premises  where  the 
employer's  business  is  conducted  and  we  express  no  opinion 
as  to  such  question.  If  the  employer  is  liable  under  such 
circumstances,  then  under  the  Workmen's  Compensation 
Act  the  employee  has  the  right  of  election  to  proceed  against 
the  employer  or  against  a  third  party  whose  negligence 
causes  the  injury.  If  the  employer  is  not  liable  under  such 
circumstances,  the  injured  party  can  only  look  to  the  negli- 
gent third  party  for  compensation.  The  evidence  shows 
that  a  washout  on  the  highway  at  the  point  where  the  acci- 
dent took  place  occurred  in  April  preceding  the  accident, 
leaving  a  trench  or  gulch  more  than  twenty  feet  in  width 
and  more  than  twelve  feet  in  depth  in  the  highway;  that 
the  following  day  notice  of  the  washout  was  brought  home 
to  the  county  engineer  of  the  defendant  and  the  road  over- 
seer of  the  district  in  which  the  highway  was  located  and 
that  the  latter  informed  one  of  the  supervisors  of  the  defend- 
ant county  of  the  washout  three  days  after  it  occurred ;  that 
this  defect  was  not  remedied  but  the  road  was  permitted 
by  the  defendant  county  to  remain-  in  that  condition  until 
the  following  August  without  guard  rails,  lights  or  other 
protection,  when  the  plaintiff  walked  into  the  hole  made 
by  this  washout  during  a  dark  night,  without  fault  upon 
his  part.  The  lapse  of  time  from  the  occurrence  of  the 
washout  until  ihe  injury  to  the  plaintiff  should  raise  the 
presumption  that  the  supervisors  of  the  county,  charged 
with  the  duty  of  maintaining  the  highways  of  the  county 
in  a  reasonably  safe  condition,  should  have  known  of  such 
defect  in  the  highway.    There  is  evidence  in  the  case  of  the 
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bringing  of  such  knowledge  home  to  the  officers  of  the  county 
charged  with  the  duty  of  repairing  the  highway,  including 
one  of  the  supervisors  of  the  defendant  county. 

It  may  be  that  in  estimating  the  damages  of  the  plaintiff 
the  court  did  not  allow  as  an  item  thereof  the  traveling 
expense  and  fees  paid  to  doctors  at  Hilo  and  Honolulu, 
yet,  inasmuch  as  the  court  in  its  decision  says  that  the 
plaintiff  'Vas  put  to  considerable  monetary  expense  for 
medical  treatment,  etc.,"  we  assume  that  it  did  allow  as  a 
part  of  the  plaintiff's  damages  traveling  expense  and  money 
paid  to  doctors  Irwin  and  Straub  to  the  extent  of  $300,  but 
which  should  not  have  been  allowed  under  the  evidence. 
We  therefore  have  concluded  to  overrule  the  exceptions 
upon  the  condition  that  the  plaintiff,  within  ten  dajrs  from 
the  filing  of  this  opinion,  file  in  the  court  below  a  writing, 
signed  by  him,  or  his  attorneys,  remitting  $300  of  the  judg- 
ment in  his  favor  in  this  action,  a  duplicate  of  which  writ- 
ing shall  be  filed  in  this  court  within  such  time,  otherwise 
the  judgment  of  this  court  will  be  entered  sustaining  the 
exceptions  and  granting  the  defendant  a  new  trial,  and  it 
is  so  ordered. 

E.  Vincent  (D.  H.  Case  with  him  on  the  brief)  for 
plaintiff. 

E.  R.  Bevins,  County  Attorney  of  Maui,  for  defendant. 
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Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Equity— cancelation  o/  instrument. 

In  a  suit  in  equity  to  obtain  Judgment  canceling  a  deed  it  was 
alleged  that  the  consideration  moying  to  the  plaintiff  was  defend- 
ant's promise  to  "sufficiently  and  comfortably  support  her  during 
her  natural  life/'  and  that  defendant  had  failed  and  refused  so 
to  do;  the  evidenee  showed  that  defendant  and  his  family  had 
liyed  on  the  premises  conyeyed  with  the  plaintiff  for  nearly  four 
years  after  the  execution  of  the  deed,  during  which  time  defend- 
ant had  furnished  plaintiff  with  clothing  and  had  furnished  the 
food  used;  plaintiff  occasionally  complained  that  she  did  not  get 
a  sufficient  amount  of  poi,  but  neyer  so  complained  to  the  defend- 
ant; plaintiff  finally  left  the  premises  without  the  knowledge  or 
consent  of  the  defendant,  who  wrote  her  asUag  her  to  return  and 
testified  that  he  had  at  all  times  supported,  and  has  at  all  times 
been  ready  and  willing  and  able  to  sufficiently  and  comfortably 
support,  plaintiff  in  accord  with  her  rank  and  station  in  life, 
pursuant  to  his  promise  so  to  do;  held,  that  the  plaintiff's  suit 
is  without  equity  and  the  Judgment  in  her  fayor  reyersed  with 
Instructions  to  dismiss  plaintiff's  bill. 

opinion  op  the  court  by  QUARLES,  J. 

The  plaintiff  filed  her  bill  in  equity  to  obtain  a  decree 
canceling  a  deed  to  certain  lands  made  by  her  to  the  defend- 
ant. She  alleges  in  her  bill  that  the  real  consideration  for 
the  conveyance  was  the  maintenance  of  herself  by  the  de- 
fendant who  agreed  to  famish  her  with  the  necessaries  of 
life  and  ^^sufficiently  and  comfortably  support  and  maintain 
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her  during  her  natural  life;"  that  the  oonsideraticm  of  $500 
ecpreased  in  the  deed  was  not  paid  by  defendant  to  her  at 
any  time;  that  the  property  conveyed  was  and  is  of  the 
value  of  $5000;  that  the  defendant  still  holds  die  title  to 
the  said  property  by  virtue  of  the  said  deed;  and  that  the 
defendant,  althou^  often  requested,  has  hitiierto  neglected 
and  refused,  and  still  does  neglect  and  refuse,  to  support 
and  maintain  the  plaintiff  or  to  provide  her  with  the  neces- 
saries of  life.  The  prayer  is  that  process  issue  and  that 
defendant  be  required  to  answer;  that  a  temporary  writ 
of  injunction  issue  restraining  the  defendant  from  selling 
or  disposing  of  the  property  conveyed  by  the  deed  or 
encumbmng  it  pendente  lite;  that  the  deed  be  delivered 
up  and  canceled,  and  for  such  further  relief  as  may  be  just. 
A  copy  of  the  deed  is  attached  to  and  made  a  part  of  plain- 
tiff's bill.  The  deed  on  its  face  is  an  absolute  deed  from 
plaintiff  to  defendant  in  which  the  only  consideration  ex- 
pressed is  the  siun  of  $500,  the  receipt  of  which  is  therein 
acknowledged. 

The  defendant  filed  his  answer  to  the  said  bill  in  which 
he  alleged  that  the  said  deed  was  made  to  him  by  the  plain- 
tiff of  her  own  volition  and  not  by  request;  that  prior  there- 
to he  had  expended  on  the  property  in  building  and  repair- 
ing houses  money  to  the  extent  of  $595,  and  had  spent 
other  sums  in  addition  thereto  which  he  is  unable  to  state; 
that  he  advanced  to  the  plaintiff  at  one  time  $100  in  money 
and  at  other  times  large  sums;  that  the  plaintiff  and  de- 
fendant did  have  a  secret  understanding  that  ''he  would 
provide  her  with  all  the  necessaries  of  life  and  sufficiently 
and  comfortably  support  and  maintain  h^  during  her 
natural  life  in  accord  and  commensurate  with  her  station 
in  life;"  that  he  did,  from  the  date  of  the  execution  of  the 
deed  to  the  24th  day  of  December,  1914,  provide  the  plain- 
tiff with  all  the  necessaries  of  life,  and  did  sufficiently  and 
comfortably  support  and  maintain  her  in  accord  with  such 


WAILUU  V.  KAINOAKUPUNA,  23  Haw.  531.      533 

Opinion  of  the  Court 

secret  understanding  and  agreement;  that  he  denies  that 
the  property  was  or  is  in  value  greater  than  $1500,  and 
alleges  that  some  of  the  property  mentioned  in  the  deed 
cannot  be  located ;  alleges  that  the  plaintiff,  yielding  to  the 
importunities  and  the  entreaties  of  one  Mrs.  Waiau,  did, 
on  the  24th  day  of  December,  1914,  leave  the  home  of 
defendant  and  go  to  reside  with  Mrs.  Waiau;  that  he  has 
not  failed  or  refused  to  support  and  maintain  the  plaintiff 
in  accord  with  their  said  secret  agreement  or  understand- 
ing, but  has  been  at  all  times  and  now  is  ready  and  willing 
so  to  do,  and  that  defendant  has  not  been  requested  by 
plaintiff  to  support  and  maintain  her  at  any  time. 

The  cause  was  heard  by  the  circuit  judge  who  rendered 
his  decision  in  favor  of  the  plaintiff,  finding  among  other 
things  that  the  sum  of  $30  per  month  is  a  reasonable  siun 
for  the  support  and  maintenance  of  the  plaintiff ;  that  there 
is  due  up  to  and  including  July  31,  1915,  to  plaintiff  from 
the  defendant  the  sum  of  $247  for  support  and  maintenr 
ance,  and  that  the  defendant  pay  the  plaintiff  such  sum  on 
or  before  August  15,  1915,  and  pay  to  the  plaintiff  there- 
after, beginning  September  1,  the  sum  of  $30  monthly, 
payable  the  first  day  of  each  month,  during  the  term  of  her 
natural  life;  that  upon  failure  of  the  defendant  to  make 
any  of  the  said  payments  his  interest  in  the  property  should 
cease  and  an  additional  decree  should  be  entered  confirm- 
ing the  title  of  the  plaintiff  in  and  to  the  said  property; 
that  the  amounts  decreed  to  be  paid  by  the  defendant  to 
the  plaintiff  shall  be  and  are  declared  to  be  a  lien  upon  the 
said  property;  that  upon  payment  by  the  defendant  to 
the  plaintiff  of  all  amounts  due  and  to  become  due  her 
title  in  said  property  should  vest  in  him  but  not  prior  there- 
to, and  that  all  said  amounts  should  be  paid  by  the  defend- 
ant to  the  clerk  of  the  court  who  should  in  turn  pay  the 
same  to  the  plaintiff. 

From  the  said  decree  the  defendant  has  appealed  and 
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has  amgned  the  following  errors:  ''(1)  The  petitioii  is 
not  sufficient  to  support  the  decree  rendered,  or  any  decree; 
(2)  the  evidence  is  not  sufficient  to  support  the  decree  roi- 
dered;  (3)  the  court  has  no  power  to  cancel  the  deed  or 
declare  the  same  a  mortgage;  (4)  the  plaintiff-iqipeUee's 
only  remedy  is  the  common  law  action  for  breadi  of  cov- 
enant/' 

The  only  ground  upon  which  the  circuit  judge,  sitting 
as  a  coiui;  of  equity,  is  asked  to  cancel  the  deed  is  the 
alleged  failure  of  the  defendant  to  support  and  maintjun 
the  plaintiff.  Whether  a  court  of  equity  should  cancel  a 
deed  like  the  one  in  question  upon  the  mere  ground  of 
failure  of  consideration,  total  or  partial,  is  not  necessary 
to  a  decision  here,  as,  in  our  view,  the  allegations  of  the 
bill  are  not  sufficiently  established  by  the  evidence,  and  the 
defendant's  second  assignment  of  error  must  be  sustained. 
We  will  therefore  only  discuss  the  second  assignment  of 
error. 

The  allegations  of  the  answer,  supported  by  uncontra^ 
dieted  evidence,  show  that  for  three  years  before  and  more 
than  three  years  after  the  execution  of  the  deed  the  defend- 
ant  supported  and  maintained  the  plaintiff.  The  plaintiff 
testified  that  the  defendant  had  supported  and  provided 
for  her  properly  for  three  years  prior  to  the  making  of  the 
deed.  8he  complained  that  after  the  deed  was  executed 
she  did  not  have  a  sufficiency  of  poi  at  times  and  was  com- 
pelled to  eat  Japanese  diet.  Her  evidence  in  this  regard  is 
corroborated  by  Anna  Kalau.  The  circumstance  that  the 
plaintiff  lived  upon  the  premises  and  was  supported  by  the 
defendant  for  a  period  of  about  three  years  and  nine  months 
after  she  executed  the  deed  is  important  evidence  that  the 
defendant  had  kept  his  promise  to  support  her  and  nega- 
tives the  allegation  of  the  bill  that  he  failed  to  support  and 
maintain  her.  The  defendant  and  his  older  dau^ter  both 
testified  that  after  the  execution  of  the  deed  and  up  to  the 
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time  that  the  plaintiff  left  the  premises  the  defendant  pro- 
vided the  same  kind  of  food  for  the  plaintiff  and  in  the 
same  way  that  he  had  for  the  three  years  preceding  the 
execution  of  the  deed.  The  evidaice  shows  that  the  defend- 
ant, when  the  deed  in  question  was  executed,  had  two 
pieces  of  land,  one  of  whidi  he  had  inherited  and  the  other 
of  which  he  had  purchased.  On  both  tracts  of  the  defend- 
ant's land  were  two  houses,  and  on  one  of  them  there  were 
more  than  three  acres  of  growing  taro;  that  the  defendant 
sent  taro  or  poi  from  his  own  land  to  the  place  where  the 
plaintiff  and  the  children  of  the  defendant  lived  twice  a 
week;  that  they  got  fresh  fish  every  time  a  peddler  came 
aroimd  with  fish,  and  when  they  did  not  have  fresh 
fish  the  defendant  would  buy  salt  salmon  at  the  stores. 
Plaintiff  complained  that  the  older  dau^ter  of  the  defend- 
ant quarreled  at  her  and  refused  to  let  her  have  food ;  that 
this  daughter  had  been  made  overseer  of  the  house,  or 
manager  thereof  by  the  defendant.  On  the  oth^  hand,  the 
dau^ter  and  defendant  both  testified  that  plaintiff  was 
in  charge  of  the  house  and  that  the  daughter  acted  under 
the  plaintiff;  that  when  anything  was  needed  the  plaintiff 
notified  the  defendant  and  he  would  either  get  it  himself  or 
send  out  and  get  it. 

The  plaintiff  complained  that  the  defendant  brought  to 
the  house  the  Japanese  husband  of  plaintiff's  older  daugh- 
ter, after  which  she  had  to  eat  Japanese  diet.  There  is  no 
merit  in  this  contention.  Uncontradicted  evidence  shows 
that  this  daughter  and  Japanese  married  soon  after  the  ex- 
ecution of  the  deed,  after  which  time  they  lived  upon  the 
premises,  and  this  Japanese  husband  of  defendant's  older 
daughter  ate  poi  and  other  food  as  well  as  rice  and  vege- 
tables. It  seems  somewhat  incredible  that  it  took  the  plaintiff 
more  than  three  years  to  become  dissatisfied  with  the  diet 
furnished,  after  the  deed  was  executed,  upon  the  grounds 
on  which  she  places  it — that  after  the  Japanese  son-in-law 
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of  the  defendant  came  to  the  premises  she  had  to  eat  Ji^ 
anese  diet.  There  is  some  evidence  to  the  effect  that  the 
involved  property  had  been  deeded  by  the  plaintiff  to  a 
brother  of  hers  and  later  that  she  deeded  it  to  Mrs.  Waiau, 
her  sister-in-law,  out  of  which  litigation  grew,  and  plaintiff 
testified  that  out  of  $800  received  by  the  defendant  from 
the  sale  of  the  p^sonal  property  conveyed  to  him  by  the 
deed  he  gave  her  $100  and  told  her  that  he  wanted  the 
other  $700  for  his  lawyers  in  litigation  growing  out  of  said 
deeds.  The  defendant  testified  that  he  sold  the  cattle  he 
received  and  used  the  money  pajring  debts  that  plaintiff 
owed  to  different  stores.  The  evidence  of  the  plaintiff  that 
she  complained  to  the  defendant  that  she  was  not  receiving 
suflBicient  food  or  proper  food  is  contradicted  by  the  evi- 
dence of  the  defendant  and  by  the  circumstances.  The 
evidence  shows  that  the  plaintiff  left  the  premises  without 
saying  anything  to  the  defendant  about  going  or  about  her 
reasons  for  so  doing,  and  as  soon  as  the  defendant  learned 
that  she  had  left  and  gone  to  Mrs.  Waiau's  he  wrote  to  her 
and  asked  her  to  return.  Plaintiff  admitted  having  received 
this  letter.  The  defendant  testified  that  he  gave  the  plain- 
tiff pin  money  from  time  to  time,  the  last  time  being  in 
December,  1914,  just  before  she  left,  when  he  gave  her 
seven  dollars,  which  he  says  is  the  least  amount  that  he 
ever  gave  her  at  any  time.  The  defendant  testified  that  he 
made  considerable  improvements  on  the  land  deeded  to 
him  by  the  plaintiff,  moving  a  house  thereto,  buying  a 
water  tank  which  cost  $50  besides  freight  and  cartage, 
bought  iron  roofing,  and  built  a  storehouse  and  an  addition 
to  the  residence,  paying  carpenters  for  work  thereon  $180. 
Defendant  kept  his  promise  for  nearly  four  years  after 
the  execution  of  the  deed,  and  when  the  plaintiff  left  the 
premises  without  his  knowledge  he  promptly  sent  a  letter 
to  her  asking  her  to  return,  and  testified  that  he  had  been 
at  all  times  ready  and  willing  to  support  and  maintain  the 
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plaintiff.  Under  the  evidence  the  defendant  has  substan- 
tially complied  with  his  agreement  to  support  and  maintain 
the  plaintiff.  He  has,  according  to  the  evidence,  although 
contradicted  in  part,  placed  her  in  charge  of  the  house  in 
which  his  children  live,  and  in  which  he  lives  although 
absent  therefrom  a  good  part  of  each  week,  and  whenever 
she  expressed  a  desire  to  him  for  food  or  raiment  he 
promptly  responded.  Under  the  evidence  we  hold  that 
there  is  no  equity  in  the  plaintiff's  suit. 

The  decree  is  reversed,  and  the  cause  remanded  to  the 
circuit  judge  with  instructions  to  dismiss  the  plaintiff's 
bill.   Costs  are  awarded  to  the  defendant-appellant. 

E.  K.  Aiu  for  plaintiff. 

Andrews  &  Pittman  for  defendant. 


MINNIE  BAILEY  BREDE  ANP  CHARLES  K.  BAILEY 
V.  THE  FIRST  NATIONAL  BANK  OF  WAILUKU, 
A  CORPORATION  ORGANIZED  AND  EXISTING 
UNDER  AND  BY  VIRTUE  OF  THE  LAWS  OF 
THE  UNITED  STATES  OF  AMERICA. 

No.  982. 

Submission  Upon  Agreed  Statement  of  Facts. 

Submitted  Novembeb  20,  1916.  Decided  Novembeb  24,  1916. 
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Wills — mortgage  by  remainderman — termination  of  mortgagor's  estate. 

B.,  by  will,  devised  his  real  estate  to  his  wife  for  life,  and  after 

her  death  certain  portions  to  his  son  W.  K.  B.;  the  will  provided 

that  if  any  devisee  should  die  before  the  testator's  wife  died  the 

share  which  otherwise  would  have  fallen  to  such  devisee  should 
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go  to  hi8  heirs;  W.  K.  B.  mortgaged  the  property  lo  devlMd  to 
him,  after  which  he  died  prior  to  the  death  of  the  widow  of  teo- 
tator,  leaving  children  survlylng  him  who  are  admitted  to  be 
hl8  heirs:  Held,  that  whatever  estate  W.  K.  B.  took  under  the 
win  terminated  with  his  death  and  that  his  survlvkig  ehildren, 
as  heirs,  took  free  from  any  lien  of  such  mortgage.^ 

OPINION  OF  THB  JUSTICES  BT  QUARLES,  J. 

This  is  a  submission  without  action  upon  an  agreed  state- 
ment of  facts  of  a  controversy  involving  the  construction  of 
certain  provisions  of  the  will  of  Edward  H.  Bailey,  deceased, 
and  the  force  and  effect  of  a  certain  mortgage.  In  the  said 
will  are  the  following  provisions: 

"I  devise  and  bequeatli  all  of  my  property  of  whatsoever 
nature,  and  wheresoever  situate,  and  of  which  I  may  die 
seized  and  possessed  either  in  my  own  name,  or  in  the  name 
of  another  in  trust  for  me,  unto  my  wife,  Emily  Bailey,  for 
and  during  her  natural  life ;  she,  during  such  period  of  time, 
to  have  the  sole  use  and  benefit  of  all  rents,  issues,  and 
profits  from  time  to  time  during  her  life  accruing  and  grow- 
ing out  of  said  properties  after  the  payment  of  all  expenses 
and  commissions. 

"After  the  death  of  my  said  wife  my  property  shall 
descend  as  follows: 

"Unto  my  son,  William  K.  Bailey,  all  those  certain  prem- 
ises, with  the  improvements  thereon,  situate  in  Walluku, 
County  of  Maui,  Territory  of  Hawaii,  located  at  the  north- 
east comer  of  Main  and  High  Streets,  commonly  known 
as  and  called  the  'Bailey  Block',  and  those  certain  premises, 
with  the  improvements  thereon,  situate  in  said  Wailuku, 
located  on  tlie  south  side  of  Vineyard  street,  bounded  on  the 
west  by  what  was  formerly  known  as  the  Pae  (now  Miner) 
property,  on  the  east  by  what  was  formerly  loiown  as  the 
Malaihe  (now  Bailey)  property,  and  comprising  what  is 
sometimes  called  the  Mary  Bal,  the  Lumelani,  and  the  Wai- 
luku  Sugar  Company  pieces  of  land.  ♦  ♦  ♦ 

"If  any  of  the  devisees  hereinabove  in  this  will  named 
shall  die  before  my  wife  dies  I  then  direct  that  the  share 
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that  would  otherwise  have  fallen  to  such  person  shall  descend 
to  the  then  heirs  at  law  of  such  person." 

The  testator,  who  owned  the  property  mentioned  in  the 
clauses  quoted,  died  in  November,  1010.  September  7, 1012, 
his  son,  William  K.  Bailey,  named  in  said  will,  executed 
and  delivered  to  the  defendant  bank  a  mortgage  upon  the 
property  described  as  the  ''Bailey  Block",  to  secure  pay- 
ment to  the  defendant  of  a  certain  sum  of  money.  William 
K.  Bailey  died  January  1,  1013,  leaving  two  daughters  and 
a  son  surviving  him,  to  wit,  the  plaintiffs  Minnie  Bailey 
Brede  and  Charles  K.  Bailey,  and  Mary  Bailey  Holt.  Mary 
Bailey  Holt  by  deed  has  heretofore  conveyed  her  interest 
in  the  property  to  the  plaintiff  Minnie  Bailey  Brede.  The 
wife  of  the  testator,  Emily  Bailey,  survived  the  testator 
but  died  March  16,  1015.  The  plaintiffs  claim  to  own  the 
said  prop^ly  free  from  any  lien  or  claim  of  defendant  by 
reason  of  the  said  mortgage.  The  defendant  claims  to  have 
a  lien  upon  the  said  property  for  the  amount  of  the  said 
mortgage  debt,  which  has  never  been  paid.  The  questions 
submitted  by  the  parties  are: 

''First:  Did  the  plaintiffs,  by  reason  of  the  circum- 
stances hereinabove  set  forth,  take  an  absolute  fee  simple 
title  in  said  property? 

''Second:  Is  said  mortgage,  by  reason  of  the  circum- 
stances hereinabove  set  fortii,  a  valid  and  subsisting  charge 
or  lien  against  said  property?" 

The  provisions,  which  are  here  involved,  in  the  will  in 
question,  are  similar  to  those  in  Rooke's  will,  construed  in 
Rooke  V.  Queen's  Hospital,  12  Haw.  375,  where  the  tes- 
tator devised  and  bequeathed  all  of  his  property  to  his  wife 
Grace,  to  be  used  and  enjoyed  by  her  during  her  natural 
life,  and  immediately  after  her  death,  to  his  adopted  dau^- 
ter  Emma,  to  be  used  and  enjoyed  by  her  during  her  natural 
life  and  her  children  forever,  with  this  proviso :  "But  should 
the  aforesaid  Emma  Rooke  decease  before  me,  the  said  tes- 
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tator,  or  decease  without  leaving  any  issue,  then  I  hereby 
give  and  bequeath  the  same  unto  my  nephew  and  godson, 
Creswell  Charles  Keane  Rooke,  *  *  *  and  his  heirs  forever." 
Rooke,  the  testator,  died  in  1868;  his  wife  survived  him, 
but  died  soon  afterwards.  Emma,  who  had  married  King 
Kamehameha  IV,  gave  birth  to  a  son,  the  Prince  of  Hawaii, 
who  died  in  1868.  Emma  died  in  1885  leaving  no  issue  sur- 
viving her.  It  was  held  that  the  Prince  either  took  a  "vested 
remainder."  or  that  he  and  C.  C.  K.  Rooke  took  "alternate 
contingent  remainders,"  and  that  in  either  case  "upon  the 
death  of  Emma  without  leaving  issue  surviving  her,  C.  C. 
K.  Rooke  became  entitled  in  fee  simple  in  possession,  by 
way  of  executory  devise  or  remainder  as  the  case  might  be." 
Here  the  intention  of  the  testator,  Edward  H.  Bailey,  who 
devised  to  his  wife,  Emily,  a  life  estate  only,  is  apparent. 
Whether  it  be  held  that  the  interest  which  William  K. 
Bailey  took  is  a  vested  remainder  subject  to  defeasance 
upon  his  decease  prior  to  that  of  the  testator's  widow,  or 
whether  it  was  contingent  only,  it  is  not  necessary  to  deter- 
mine here,  as  in  either  case,  upon  his  death  during  the  life- 
time of  Emily,  the  testator's  widow,  the  estate  devised  to 
him  terminated,  and  his  surviving  heirs  took  the  fee  simple 
title  absolute  free  from  any  lien  by  reason  of  the  said  mort- 
gage to  the  defendant  whose  rights  and  title  under  the 
mortgage  terminated  with  those  of  the  mortgagor. 

A  decree  may  be  entered  decreeing  that  the  title  in 
fee  simple  to  the  said  described  property  covered  by  the 
mortgage  is  in  the  plaintiffs  as  against  the  defendant  and 
that  the  defendant  has  no  lien  thereon  by  reason  of  the  said 
mortgage. 

C.  F.  Peterson  for  plaintiffs. 

D.  H,  Case  for  defendant. 
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WILLIAM  K.  RATHBURN  v.  JOHN  PELE  KAIO. 

No.  967. 

Exceptions  from  Circuit  Court,  First  Circuit. 
Hon.  C-  W.  Ashford,  Judge. 

Aboued  Novembeb  22,  1916.  Decided  November  28,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Parbrt  akd  CHiLi>—infant9^liabiUty  of  father  for  torU  of  minor 
child. 
At  common  law  a  father  was  not  liable,  merely  beoaose  ot 
the  relation,  for  the  torto  of  his  child.     And  under  R,  L.  1915» 
Sees.  2375  and  2998,  the  father  is  responsible  for  the  torts  of 
a  minor  child  only  in  case  the  child  itself  could  be  held  liable. 
IKFAKTS — liahiHty  for  negligence. 

An  infant  who  has  passed  out  of  the  realm  of  mere  childish  in* 
stincts  may  be  held  liable  for  the  consequences  of  his  negligence, 
but  not  where  the  negligence  consists  of  a  mere  breach  of  contract 
Statutes — construction. 

If  a  literal  interpretation  of  the  language  used  in  a  statute 
would  lead  to  palpable  injustice  the  courts  will  search  for  a 
more  reasonable  meaning  of  the  language  which  will  also  accord 
with  the  spirit  of  the  enactment 
Same — statute  in  derogation  of  the  common  lair, 

A  statute  in  derogation  of  the  common  law  is  to  be  construed 
strictly,  and  the  common  law  will  be  held  not  to  have  been  further 
abrogated  than  the  language  of  the  act  clearly  requires. 

opinion  of  the  court  by  ROBERTSON,  C.  J. 

It  was  alleged  in  the  plaintiff's  complaint  that  the  plain- 
tiff owned  a  certain  automobile;  that,  with  the  knowledge 
and  consent  of  the  defendant,  he  employed  the  defendant's 
son,  who  was  a  minor  about  nineteen  years  of  age,  to  drive 
said  automobile  between  Honolulu  and  Kahuku,  Island  of 
Oahu ;  and  that  while  driving  said  automobile  between  the 
points  mentioned  the  defendant's  son  negligently  drove  it 
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into  the  Waimea  river  and  damaged  it.  Wherefore,  the 
plaintiff  claimed  damages  against  the  defendant  for  the 
injmy.  The  court  below  overruled  a  demurrer  to  the  com- 
plaint and  allowed  an  interlocutory  bill  of  exceptions. 

At  common  law  a  father  was  not  liable,  merely  because 
of  the  relation,  for  the  torts  of  his  child.  1  Cooley  on  Torts, 
(3d  ed.)  180. 

The  plaintiff  based  his  right  to  maintain  the  action  upon 
the  provisions  of  the  Revised  Laws,  1915,  as  follows: 

'^Except  as  otherwise  provided,  all  persons  residing  or 
being  in  tiiis  T^ritory  shall  be  personally  responsible  in 
damages,  for  trespass  or  injury,  whether  direct  or  conse- 
qu^itial,  to  the  person  or  property  of  others,  or  to  their 
wives,  children  imder  majority,  or  wards,  by  such  offending 
party,  or  by  his  wife  or  his  child  under  majority,  or  by  his 
conmiand,  or  by^his  animals,  domital  or  f^ae  naturae;  and 
the  party  aggrieved  may  prosecute  therefor  in  tiie  proper 
courts."  R.  L.  Sec.  2375. 

''The  children  of  a  valid  marriage  shall  be  denominated 
legitimate;  and  the  husband  of  said  marriage  shall  be  liable 
for  their  suitable  and  proper  support  in  all  respects,  imtil 
they  severally  attain  the  age  of  majority,  when  his  liability 
shall  cease  for  further  provision.  He  shall  also  be  entitled 
to  control  and  manage  his  children  in  all  respects  during 
their  minority,  and  require  reasonable  service  at  tiieir  hands. 
He  shall  be  the  natural  guardian  of  their  persons  and  of 
their  property;  he  shall  be  liable  in  damages  for  tortious 
acts  committed  by  them,  and  entitled  to  prosecute  and  de- 
fend all  actions  at  law  in  which  they  or  dieir  individual 
property  may  be  concerned."   R.  L.  Sec.  2993. 

The  defendant's  contention  was  and  is  that  under  those 

provisions  the  father  of  an  infant  is  liable  for  the  torts  of 
his  infant  children  only  in  those  instances  where,  at  com- 
mon law,  the  infant  itself  would  have  been  liable;  that 
such  has  been  the  judicial  construction,  and  tlie  provisions 
have  since  been  reenacted;  and  that  as  the  all^;ed  n^^- 
gence  in  this  case  arose  out  of  contract,  the  infant  would 
not  be  liable  in  damages  at  common  law,  and,  therefore. 
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the  father  cannot  be  held  liable  in  this  action.  In  over- 
ruling the  demurrer  the  circuit  judge  said,  "1  am  unable  to 
find,  in  either  of  these  sections,  any  provision  to  the  effect 
that  the  father's  liability  shall  be  limited  to  those  cases 
wherein,  by  the  common  law,  the  minor  himself  would  be 
liable.  *  *  *  But  whether  the  minor  be  liable  or  not,  it 
appears  to  me  that  the  reading  of  the  sections  in  question 
is  so  plain  as  to  obviate  the  necessity  of  construction.  *  * 
*  Much  as  I  deprecate  the  rule  of  law,  unheard  of  in  other 
jurisdictions,  which  these  sections  appear  to  impose  within 
this  jiuisdiction,  it  is  my  duty  to  apply  the  law  as  I  find 
it;  and,  as  I  find  it,  I  regard  it  as  establishing  the  liability 
of  the  defendant  for  the  acts  of  his  minor  son." 

The  statutory  provisions  were  originally  enacted  in  1846, 
and  were  carried,  without  material  change  in  phraseology, 
into  the  civil  code  of  1859,  the  revision  of  1905,  and  that 
of  1915.  In  the  case  of  Day  v.  Day,  8  Haw.  715,  decided  at 
nisi  prms  in  1891,  Chief  Justice  Judd  held  that  the  father 
of  an  infant  was  not  responsible  under  circumstances  where 
the  infant  itself  would  not  be  liable.  In  t^at  case  the  injury 
had  been  caused  by  the  negligent  act  of  an  infant  two  years 
old.  In  Victoria  v.  Palama,  15  Haw.  127,  decided  in  1903, 
this  court  held  that  the  father  of  a  boy  between  seven  and 
eight  years  of  age  was  liable  in  damages  for  an  injiuy  caused 
by  the  n^;ligent  firing  of  a  loaded  gun.  Under  those  cir- 
cumstances, however,  the  infant  himself  could  have  been 
held  liable,  and  the  question  whether  the  responsibility  of 
the  father  under  the  statute  was  limited  to  cases  where  the 
child  would  be  liable  was  not  involved  in  that  case.  The 
rule  is  well  settled  that  where  a  statute  has  been  reenacted 
after  it  has  received  a  judicial  construction  the  reenactment 
carries  with  it  that  construction.  Territory  v.  Pacific  Coast 
Casualty  Co.,  22  Haw.  446,  463;  Territory  v.  Overhay, 
ante,  91,  95.  The  rule  is  based  on  the  presumption  that  the 
legislature  knew  of  the  construction  and  assented  to  it. 
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Wyatt  V.  Bd.  of  Equalization,  74  N.  H.  562,  669.  Whether 
a  ruling  made  in  a  single  case  by  an  inferior  court  amounts 
to  such  a  "known,''  "fixed,"  "settled"  or  "authoritative" 
judicial  construction  within  the  meaning  of  the  rule  as  it 
has  variously  been  phrased  may  be  op^i  to  doubt.  In  Mis- 
sissippi the  rule  has  been  stated  to  be  that  the  former  con- 
struction follows  a  reenacted  statute  when  given  by  the 
"highest  court"  of  the  State.  Henry  v.  Henderson,  60  So. 
33,  40.  However  that  may  be,  we  are  of  the  opinion  that 
the  statutory  provisions  in  question  w^re  properly  con- 
strued in  Day  v.  Day,  and  that  they  were  not  intended  to 
impose  upon  the  father  of  an  infant  a  responsibility  where, 
at  conunon  law,  none  rested  upon  the  child.  We  believe  the 
object  of  the  legislature  in  making  the  enactments  was  to 
extend  the  remedy  for  the  benefit  of  persons  injured  by  the 
tortious  acts  of  infants  so  as  to  be  more  likely  to  produce 
adequate  pecuniary  results  than  would  a  judgment  only 
against  a  probably  impecunious  child,  but  not  to  create  lia- 
bility where  none  at  all  existed  before.  As  pointed  out  by  the 
circuit  judge,  a  literal  interpretation  of  the  provisions  would 
not  permit  of  such  a  limitation  upon  the  father's  liability. 
But  if  following  the  strict  letter  of  a  statute  will  lead  to 
palpable  injustice  the  courts  search  for  a  more  reasonable 
meaning  of  the  language  which  will  also  accord  with  the 
spirit  of  the  enactment.  ShiUaber  v.  Waldo,  1  Haw.  31,  38; 
Chong  Yet  You  v.  Rose,  ante,  220,  222;  36  Cyc.  1108.  A 
statute  which  imposes  upon  a  father  liability  to  respond  in 
damages  for  every  tort  committed  by  his  child  irrespective 
of  the  age  of  the  infant  or  the  circumstances  under  which 
the  act  or  omission  occurred,  and  whether  or  not,  upon  just 
principles,  the  infant  could  be  held  liable,  would  permit  of 
gross  injustice.  The  provisions  in  question  cannot  be  re^ 
garded  as  acts  merely  remedial  in  character  and  so  entitled 
to  a  liberal  construction.  They  purport  to  impose  a  liability 
upon  and  to  give  a  right  of  action  against  the  fathers  of 
minor  children  where  none  previously  existed  and  under 
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circumstances  even  where  no  fault  could  be  implied  on  the 
part  of  the  parent.  They  are  in  derogation  of  the  common 
law,  and,  therefore,  subject  to  a  strict  construction.  Maguire 
V.  Tong  Wo,  5  Haw.  41 ;  Lewers  &  Cooke  v.  Wong  Wong, 
22  Haw.  765.  "Statutes  changing  the  common  law  are 
strictly  construed,  and  it  is  not  further  abrogated  than  the 
language  of  the  statute  clearly  and  necessarily  requires." 
Lewis'  Sutherland,  Stat.  Con.,  p.  1060. 

Under  the  circumstances  set  forth  in  the  plaintiff's  com- 
plaint there  would  be  no  right  of  action  against  the  defend- 
ant's son  since  his  negligence  constituted  a  breach  of  his 
contract  with  the  plaintifiF,  the  gravamen  of  the  action, 
notwithstanding  its  form,  would  be  the  breach  of  that  con- 
tract. An  infant  who  has  passed  out  of  the  realm  of  mere 
childish  instincts  may  be  held  liable  for  the  consequences  of 
his  negligence  as  a  person  of  full  age  might  be,  but  not 
where  the  negligence  consists  in  the  mere  breach  of  a  con- 
tract, for  to  permit  liability  in  that  case  would  be  to  deprive 
the  infant  of  the  protection  which  the  law  gives  him  in 
matters  of  contract.  1  Cooley  on  Torts  (3d  ed.)  179,  181 : 
Isenberg  v.  Cummins,  8  -Haw.  237;  Lowery  v.  Cate,  108 
Tenn.  54;  Caswell  v.  Parker,  96  Me.  39;  22  Cyc.  621. 

We  hold,  therefore,  that  as,  upon  the  facts  alleged,  the 
plaintiff  could  not  maintain  an  action  against  the  defend- 
ant's son,  he  may  not  maintain  this  ^xstion  against  the  de- 
fendant. The  court  below  erred  in  overruling  the  demurrer. 

The  exceptions  are  sustained  and  the  case  is  remanded 
to  the  circuit  court. 

W.  C,  Achi  for  plaintiff. 

L,  Banigan  (Smith,  Warren  &  Sutton  on  the  brief)  for 
defendant. 
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TERRITORY  v.  THERESA  O.   K.  W.   BELLIVEAU, 
ROBERT  W.  WILCOX  AND  Y.  AHIN. 

No.  977. 

Motion  to  Dismiss. 

Aboued  Dbcbmbbb  5,  1916.  Dcchxed  December  12,  1916. 

Robertson,  C J.,  Watson  and  Quarles,  JJ. 

Appeal  and  Ebbob — criminal  procedure — writ  of  error  by  Territory. 
A  writ  of  error  at  the  instance  of  the  Territory,  under  R.  L. 
1915,  Sec.  2520,  will  not  lie  in  a  case  where  a  demurrer  to  an 
indictment  was  sustained  on  the  ground  that  the  indictment  was 
defectiTe  merely  upon  principles  of  criminal  pleading. 
Same — statute  upon  which  indictment  founded. 

Statutes  relating  to  the  form  and  sufficiency  of  indictments  are 
not  statutes  "upon  which  the  Indictment  is  founded"  within  the 
meaning  of  R.  L.  1915,  Sec  2520. 

opinion  of  the  court  by  ROBERTSON,  C.  J. 

There  was  an  indictment  charging  the  defendants  with 
having  committed  the  offense  of  conspiracy  in  the  first 
degree,  to  which  the  defendants  interposed  a  demurrer.  The 
circuit  court  sustained  the  demurrer,  whereupon  the  Terri- 
tory obtained  a  writ  of  error  under  Sec.  2520,  R.  L.  1915. 
The  defendants  have  filed  a  motion  to  dismiss  the  writ  on 
the  ground  that  this  court  is  without  jurisdiction  in  the 
matter  since  the  decision  of  the  circuit  court  involved  only 
the  application  of  the  rules  of  criminal  pleading  and  was 
not  based  upon  the  invalidity  or  construction  of  the  statute 
upon  which  the  indictment  was  founded  within  the  meaning 
of  section  2520. 

It  was  alleged  in  the  indictment  that  the  defendants 
''did  unlawfully,  maliciously,  fraudulently,  knowingly  and 
feloniously  combine,  mutually  undertake  and  conspire  to- 
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gether  to  do  what  is  and  was  obviously  and  directly  wrong- 
fully injurious  to  another,  to  wit,  knowingly,  fraudulently, 
deceitfuUy  and  witli  intent  to  defraud  by  false  and  fraudu- 
lent pretenses  to  obtain  the  signature  of  one  Solomon  K. 
Kauai  to  a  certain  written  instrument,  to  wit,  a  deed  of 
certain  rights,  title  and  interest  of  the  said  Solomon  E. 
Kauai  in  and  to  certain  lands,  tenements,  hereditaments 
and  fishing  rights,  situate,  lying  and  being  in  the  city  and 
county  of  Honolulu,  Territory  of  Hawaii,  and  in  and  to 
lands  and  waters  situate  in,  adjacent  to  and  within  the  ju- 
risdiction of  said  city  and  county  of  Honolulu,  Territory  of 
Hawaii,  the  false  making  of  which  said  written  instrument 
would  be  punishable  as  forgery,  the  said  rights,  title  and 
interest  of  the  said  Solomon  K.  Kauai,  in  and  to  the  said 
lands,  tenements  and  hereditaments  and  rights,  being  of 
the  value  and  worth  of  more  than  the  sum  of  Two  Hun- 
dred Dollars  ($200.00),  and  did  then  and  there  and  thereby 
commit  the  crime  of  conspiracy  in  the  first  degree,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided." 

Conspiracy  is  defined  as  ^'a  malicious  or  fraudulent  com- 
bination or  mutual  undertaking  or  concerting  together  of 
two  or  more,  to  commit  any  offense  or  instigate  any  one 
thereto,  or  charge  any  one  therewith ;  or  to  do  what  plainly 
and  difectly  tends  to  excite  or  occasion  offense,  or  what  is 
obviously  and  directly  wrongfully  injurious  to  another." 
R.  L.  1915,  Sec.  4076.  A  conspiracy  to  forge,  counterfeit  or 
cheat  to  an  amount  exceeding  one  hundred  dollars  is  in  the 
firat  degree.  R.  L.  1915,  Sec.  4084.  Section  3989  provides 
that  "Whoever  shall,  by  any  false  pretense,  and  with  intent 
to  defraud,  obtain  the  signature  of  any  person  to  any  writ- 
ten instrument,  the  false  making  whereof  would  be  punish- 
able as  forgery,  is  guilty  of  gross  cheat."  The  indictment 
purported  to  charge  conspiracy  to  conunit  gross  cheat. 

The  demurrer  was  based  on  the  grounds  that  (1)  the 
indictment  does  not  state  facts  sufficient  to  constitute  the 
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crime  of  conspiracy  in  the  first  degree,  or  any  other  offense, 
and  (2)  the  indictment  is  ambiguous  and  uncertain  in  that 
it  does  not  allege  with  sufficient  legal  precision  that  Solo- 
mon K.  Kauai  was  the  owner  of  the  lands  mentioned  in  the 
indictment,  and  that  the  lands  are  not  described  or  iden- 
tified. The  court  below  held  that  the  party  whom  the  de- 
fendants conspired  to  injure  and  defraud  should  have  been 
named  in  the  indictment,  also  that  the  pretenses  used 
and  their  false  and  fraudulent  character  should  have  been 
set  forth,  and  sustained  the  demurrer  evidently  on  the  first 
ground  though  the  opinion  does  not  expressly  so  state. 
The  question  is  a  rather  close  one  whether  the  ruling  was 
the  mere  application  of  general  principles  of  criminal  plead- 
ing, or  whether  it  involved  statutory  construction. 

Section  2520,  which  was  taken  from  the  federal  crim- 
inal appeals  act  of  March  2,  1907,  provides,  inter  alia,  that 
the  prosecution  may  have  a  writ  of  error  to  review  a  deci- 
sion or  judgment  sustaining  a  demurrer  to  an  indictment 
"where  such  decision  or  judgment  is  based  upon  the  inva- 
lidity or  construction  of  the  statute  upon  which  tiie  indict- 
ment is  founded."  The  "statute  upon  which  the  indictment 
is  founded,"  in  this  case,  includes  section  3989,  relating  to 
gross  cheat,  as  well  as  sections  4076  and  4084,  relating  to 
conspiracy  in  the  first  degree.  See  United  States  v.  Keitel, 
211  U.  S.  370.  Where  a  demurrer  has  been  sustained  on  the 
ground  that  the  indictment  was  defective  merely  upon  gen- 
eral principles  of  pleading  a  writ  of  error  will  not  lie.  United 
States  V.  Stevenson,  215  U.  S.  190,  195;  United  States  v. 
Carter,  231  U.  S.  492.  Such  is  the  case  also  where  the  ruling 
amounted  only  to  an  interpretation  of  the  indictment. 
United  States  v.  Winslow,  227  U.  S.  202,  217;  United  States 
v.Pacific  &  Arctic  Co.,  228  U.  S.  87,  108.  If  it  cannot  be 
ascertained  from  the  record  what  the  ground  of  the  ruling 
was  the  writ  will  be  dismissed.  United  States  v.  Moist,  231 
U.  S.  701.    But  it  has  been  held  by  liie  supreme  court  in 
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several  cases  that  where  the  decision  was  that  the  acts 
charged  in  the  indictment  did  not  constitute  a  violation  of 
the  statute  upon  which  the  indictment  was  founded  the 
ruling  necessarily  involved  the  construction  of  the  statute. 
United  States  v.  Patten,  226  U.  S.  526,  535;  United  States 
V.  Birdsall,  233  U.  S.  223,  230;  United  States  v.  Nixon,  235 
U.  S.  231,  236. 

We  think  that  this  case  falls  within  the  category  of  cases 
decided  upon  the  general  principles  of  criminal  pleading, 
and  not  upon  statutory  construction.  The  ruling  of  the 
court  was,  in  substance,  that  the  indictment  did  not  show  a 
conspiracy  in  violation  of  the  statutes;  the  reasoning  of 
the  judge,  as  disclosed  by  his  opinion,  however,  proceeded 
upon  the  idea,  not  that  the  facts  sought  to  be  alleged  would 
not  constitute  the  offense,  but  that  they  were  not  set  forth 
with  the  particularity  and  definiteness  required  by  the 
general  rules  of  pleading. 

On  behalf  of  the  Territory  it  is  contended  that  the 
ruling  of  the  trial  court  was  clearly  wrong  in  view  of  cer- 
tain of  the  provisions  of  Act  215  of  the  Session  Laws  of 
1915,  and  of  section  3795  of  the  Revised  Laws,  relating  to 
the  sufficiency  in  form  of  indictments ;  that  those  provisions, 
whether  called  to  the  court's  attention  or  not,  must  be  held 
to  have  been  misconstrued,  or  held  invalid;  and  that  this 
writ  may  be  maintained  on  that  ground.  We  are  unable 
to  take  that  view.  We  are  of  the  opinion  that  the  remedial 
statutes  referred  to,  which  were  designed  to  change  the  com- 
mon law  rules  governing  criminal  pleading,  are  not  statutes 
"upon  which  the  indictment  is  founded"  within  the  mean- 
ing of  section  2520.  We  do  not  believe  it  was  the  purpose 
of  the  last  mentioned  enactment  to  give  the  government  a 
right  of  review  in  cases  of  alleged  error  in  the  application 
of  the  rules  of  pleading  even  though  they  be  contained  in 
statutory  enactments.  The  question  whether  there  was 
error  in  that  respect  is  not  before  us.    Ordinarily  an  objec- 
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tion  to  the  form  of  an  indictment  can  be  met  in  a  new 
indictment.  But  such  is  not  the  case  wh^re  an  indictoient 
free  from  tedinical  defects  has  been  set  aside  because  of 
the  misconstruction  or  supposed  invalidity  of  the  substan- 
tive statute  upon  which  it  was  based.  It  was  under  the 
latter  situation  that  the  legislature  intended  to  provide  for 
a  review  at  the  instance  of  the  government. 

The  writ  is  dismissed. 

/.  T.  DeBolt  for  the  motion. 

W.  T.  Garden,  Second  Deputy  City  and  County  Attorney, 
contra. 


L.  TENNEY  PECK  v.  CHARLOTTE  D.  I.  STEERE. 

No.  979. 

Exceptions  fbom  Circuit  Court,  First  Circuit. 
Hon.  C.  W.  Ashford,  JxnxjB. 

Submitted  Novembeb  27,  1916.  Dbcidbd  Decbmbeb  12,  1916 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

EjBCTicBiri — egtoppel. 

In  ejectment  by  the  second  assignee  of  a  lease  the  plaintiff  is 
estopped  by  the  oral  promise  of  his  assignor  to  the  lessor,  in 
consideration  of  the  latter's  necessary  consent  to  the  assignment, 
to  take  only  a  part  of  the  leased  premises,  where,  pursuant  to 
such  promise  the  consent  was  given  and  the  part  relinquished 
leased  to  the  defendant 

Estoppel — landlord  and  tenant — parol  agreement, 

W  desired  to  procure  the  assignment  of  a  lease;  the  written  con- 
sent of  the  lessors  was  necessary  to  the  assignment;  W  agreed 
with  the  lessors  in  advance  that  if  they  woul4  consent  to  the 
assignment  he  would  take  the  leased  premises  less  a  certain  por- 
tion; the  lessors  consented  in  writing  and  the  lease  was  assigned 
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to  W;  the  boun^ries  were  changed  so  as  to  exclude  the  portion 
agreed  to  be  relinquished,  and  lessors  leased  such  portion  to  the 
defendant;  W  assigned,  with  the  written  consent  of  the  lessors, 
the  lease  assigned  to  him  by  B,  to  the  plaintifT;  the  defendant, 
prior  to  commencement  of  action  in  ejectment  fay  plaintiff,  had 
fenced  the  portion  which  W  agreed  to  relinquish.  Held:  W's 
promise  estopped  him  from  claiming  the  land  in  controversy, 
and  that  plaintiff  is  in  no  better  position  than  was  bis  assignor. 
Eyidbngb — proving  matter  in  estoppel  hy  parol. 

Parol  evidence  is  admissible  to  establish  acts  and  declarations 
made  by  a  party  under  such  circumstances  as  will  in  equity 
estop  him  fnm  denying  such  acts  and  declarations. 

OPINION  OF  THE  COURT  BY  QUARUSS,  J. 

This  is  an  action  of  ejectment  tried  in  the  circuit  court 
of  the  first  circuit,  jury  waived,  the  decision  and  judgment 
being  in  favor  of  the  defendant.  The  facts  may  be  briefly 
summarized  as  follows :  The  plainti£F  claims  a  tract  of  land 
designated  as  lot  B  at  Kahala,  leased  by  L.  G.  Blackman  and 
James  W.  Pratt  to  A.  M.  Brown,  assigned  by  Brown  to  W. 
C.  Wilder,  and  assigned  by  Wilder  to  the  plaintiff.  The 
defendant  claims  an  adjoining  tract  designated  as  lot  A, 
together  with  a  triangle  out  of  the  southeast  corner  of  lot 
B,  said  triangle  designated  by  lines  and  comers  on  a  plat 
annexed  to  the  plaintiff's  complaint  by  the  letters  "C,"  "D" 
and  "E."  The  lease  to  Brown  is  dated  June  14,  1910, 
and  was  recorded  in  the  registrar's  office  June  30,  1910, 
and  by  its  terms  is  not  assignable  without  the  written  con- 
sent of  the  lessors.  The  latter  part  of  September,  1910, 
Mr.  Wilder  was  negotiating  with  the  lessors  for  their  con- 
sent to  an  assignment  of  the  lease  by  Mr.  Brown  to  him, 
and  at  the  same  time  the  defendant  was  negotiating  with 
Blackman  and  Pratt  for  a  lease  of  the  land  covered  by  lot 
A  and  the  said  triangle  out  of  lot  B.  The  lessors,  through 
Mr.  Pratt,  agreed  with  Mr.  Wilder  that  if  he  would  take 
the  land  covered  by  the  lease  to  Brown,  less  the  triangle 
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in  dispute,  the  lessors  would  consent  to  the  assignment  by 
Mr.  Brown,  and  to  this  Mr.  Wilder  agreed.   September  30, 
1910,  the  lessors  assented  in  writing  to  the  assignment  by 
Mr.  Brown  to  Mr.  Wilder  and  the  assignment  was  then 
made.    The  following  day  the  lessors  made  a  lease  to  the 
defendant  of  the  said  lot  A,  including  the  triangular  piece 
out  of  lot  B,  which  is  in  controvert  here,  and  which  lease 
was  later  acknowledged  and  thereafter,  on  January  20, 
1911,  was  recorded  in  the  oflBce  of  tiie  registrar  of  convey- 
ances.  Prior  to  the  assignment  to  Mr.  Wilder  the  boundary 
monument  marking  the  southwest  comer  of  lot  B  was 
moved  from  point  "C"  to  point  "D"  whereby  the  triangle 
in  dispute  was  taken  out  of  the  external  boundaries  of  lot 
B,  as  marked  on  the  ground,  and  embraced  within  the 
boimdaries  of  lot  A,  as  marked  upon  the  grottnd.    Prior  to 
the  institution  of  this  suit  the  defendant  constructed  a 
stone  wall  inclosing  the  land  covered  by  the  triangle  in 
dispute  and  was  in  actual  possession  of  the  same  at  the 
commencement  of  this  action,  claiming  it  under  the  lease  to 
her.    Still  later  Mr.  Wilder  desired  to  sell  his  interest  in 
the  lease  assigned  to  him  by  Mr.  Brown,  and  Mr.  Pratt, 
one  of  the  lessors,  acted  as  his  broker  ar^  negotiated  a  sale 
to  the  plaintiff.    Mr.  Pratt  testified,  and  the  trial  court  so 
found,  that  he  pointed  out  on  the  ground  to  the  plaintiff 
the  boundaries  of  the  land  that  he  would  get*  under  the 
lignment  of  the  lease  by  Mr.  Wilder  if  he  should  take 
over,  and  that  in  doing  so  the  triangle  in  dispute  was 
t  out.    Mr.  Peck  controverted  this  in  pwl;  Mid  corrobo- 
ted  it  in  part.   Under  the  negotiations  between  Mr.  Pratt 
d  the  plaintiff  the  latter  took  an  assignment  from  Mr. 
ilder  of  the  Brown  lease.  The  consideration  of  Mr.  Wild- 
'g  agreeing  to  take  the  land  under  the  Brown  lease,  less 
P  triangle  in  controversy,  as  found  by  the  trial  court,  was 
iP  written  consent  of  the  lessors  to  the  assignment  from 
||._  Hrown  to  him. 
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The  plaintiff  objected  to  the  introduction  of  evidence 
showing  that  Mr.  Wilder  agreed  to  take  the  land  less  the 
triangle  in  dispute;  to  evidence  showing  the  changing  of 
the  boundary  monuments;  and  to  evidence  showing  that 
the  boundaries  were  pointed  out  to  the  plaintiff  on  the 
ground,  for  the  reason  that  all  of  said  evidence  was  incom- 
petent in  that  it  was  an  attempt  to  prove  an  oral  surrender 
which  is  void  under  the  statute  of  frauds,  on  the  ground 
that  it  was  an  attempt  to  vary  the  terms  of  a  written  agree- 
ment by  parol  evidence,  and  on  the  further  ground  that 
there  was  not,  in  law  or  in  fact,  a  release  of  the  land  covered 
by  the  triangle  in  dispute  by  Mr.  Wilder,  but  only  his  agree- 
ment in  advance  so  to  do.  All  of  these  objections  were  over- 
ruled by  the.  trial  court,  which  found  the  facts  substantially 
as  above  stated,  and  held  under  the  circumstances  proven 
that  the  assignment  of  the  Brown  lease  to  the  plaintiff  with 
the  written  consent  of  Blackman  and  Pratt,  and  the  lease 
from  Blackman  and  Pratt  to  the  defendant,  were  interde- 
pendent and  correlated  acts ;  that  the  plaintiff  is  in  no  bet- 
ter position  than  was  his  assignor  Wilder;  that  the  plain- 
tiff had  actual  and  constructive  notice  of  the  conditions 
existing  when  he  took  the  assignment  of  the  Brown  lease 
and  is  estopped  from  claiming  the  triangle  in  dispute.   The 
findings  of  the  trial  court  being  upon  conflicting  evidence, 
and  there  being  evidence  to  sustain  the  findings,  they  are 
binding  upon  this  court. 

The  exceptions  before  us  are  to  the  admission  of  the 
evidence  objected  to,  to  the  decision  of  the  court  in  favor 
of  the  defendant,  and  to  the  denial  of  a  motion  for  new  trial 
by  the  plaintiff.  A  correct  answer  to  the  questions  involved 
by  the  various  exceptions  depends  upon  the  determination 
of  the  contention  of  the  plaintiff  that  under  the  facts  proven 
and  found  by  the  trial  court  the  lease  under  which,  the 
plaintiff  claims  covers  all  of  the  land  therein  described ;  that 
such  lease  was  not  affected  by  the  transactions  between 
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the  leasors  and  his  assignor  Wilder  or  by  the  lease  to  the 
defendant,  the  attempt  to  orally  surrender  the  lease  being 
within  the  statute  of  frauds  and  void.  To  sustain  this  con- 
tention the  plaintiff  cites  the  following  authorities:  Kama- 
uleule  V.  Nagamoto,  9  Haw.  384;  24  Cyc.  1366;  20  Cyc.  218, 
219;  Taylor's  Landlord  and  Tenant  (8th  ed.),  Sec.  509,  and 
Washburn  on  Real  Property  (5th  ed.),  579. 

In  the  case  in  9  Haw.,  cited  above,  it  is  held  that  to  con- 
stitute a  surrender  of  a  lease  by  operation  of  law  th^re  must 
be  a  change  of  possession  by  consent  of  the  parties  incon- 
sistent with  the  continued  existence  of  the  lease,  "as  where 
the  tenant  accepts  from  his  landlord  a  new  lease  inconsist- 
ent with  the  old,  or  where  the  landlord  accepts  a  new  ten- 
ant with  the  consent  of  the  old,  or  where  by  mutual  con- 
sent the  tenant  yields  aufd  the  landliHxl  resumes  possession." 
In  24  Cyc,  at  page  1366,  it  is  said:  ''A  surrender,  as  the 
term  is  used  in  the  law  of  landlord  and  tenant,  is  the  yield- 
ing up  of  the  estate  to  the  landlord  so  that  the  leasehold 
interest  becomes  extinct  by  mutual  agreement  between  the 
parties.  The  rescission  of  a  lease,  when  by  express  words, 
is  called  an  express  surrend^  or  a  surrender  in  fact;  and 
when  by  acts  so  irreconcilable  to  a  continuance  of  the 
tenure  as  to  imply  the  same  thing  it  is  called  a  surrender 
by  operation  of  law.  *  *  *  An  express  surrender,  some- 
times called  a  surrender  in  fact,  as  distinguished  from  a  sur- 
render by  operation  of  law,  is  usually  required  to  be  in 
writing.  No  particular  form  of  words  is  necessary,  nor  is 
it  required  that  there  should  be  a  formal  delivery  or  can- 
cellation of  the  deed  or  instrument  which  created  the  estate 
to  be  surrendered.  All  that  is  necessary  is  the  agreement 
of  the  proper-parties  manifesting  such  an  intent  followed  by 
a  yielding  up  of  possession  to  the  lessor.  There  must,  how- 
ever, be  a  consideration  for  the  surrender."  In  20  Cyc.  218, 
219,  it  is  said :  ''In  jurisdictions  where  the  English  statute 
is  followed  an  oral  surrender  of  any  lease  is  inoperative." 
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In  Taylor's  Landlord  and  Tenant,  Sec.  509,  the  learned 
author  lays  down  the  rule  that  the  surrender  to  be  effective 
per  se  must  be  in  writing,  but,  in  closing  the  section,  says: 
''But  an  unconditional  agreement  between  a  landlord  and 
a  third  person  with  the  assent  of  the  tenant,  during  the 
term,  to  rent  the  premises  to  such  third  person,  followed 
by  a  change  of  possession  and  the  payment  of  rent  by  the 
new  tenant,  will  amount  to  a  valid  surrender  of  the  old 
lease,  and  an  acceptance  tiiereof  on  the  part  of  the  land- 
lord." In  Ch.  X,  Sec.  7,  Washburn  on  Real  Property  (6  ed.), 
beginning  at  page  579,  the  author,  upon  both  English  and 
American  authority,  considers  the  question  of  a  surrender 
of  a  leaae  in  the  same  view  as  the  authorities  hereinbefore 
cited.  At  page  585  he  cites  from  Parke,  B.,  in  Lyon  v.  Reed, 
13  M.  &  W.  306,  as  to  what  constitutes  a  surrender  by  oper- 
ation of  law,  as  follows:  "We  must  consider  what  is  meant 
by  a  surrender  by  operation  of  law.  This  term  is  applied  to 
cases  where  the  owner  of  a  particular  estate  has  been  a 
party  to  some  act,  the  validity  of  which  he  is,  by  law,  aft^- 
wards  estopped  from  disputing,  and  which  would  not  be 
valid  if  his  particular  estate  had  continued  to  exist.  There 
the  law  treats  the  doing  of  such  act  as  amounting  to  a  sur- 
render." In  Dennis  v.  MUler,  68  N.  J.  L.  320,  the  court, 
speaking  of  an  oral  agreement  to  surrender,  said:  "While 
executory  only,  the  agreement  of  surrender  was,  of  course, 
not  enforceable,  but  when  executed  it  became  legally  effect- 
ive." In  Goldsmith  v.  Darling,  92  Wis.  363,  the  court,  inter 
alia,  said :  "The  learned  counsel  for  appellants  are  in  error 
in  respect  to  proving  by  parol  the  surrender  of  a  written 
lease.  The  rule  of  law  invoked  does  not  go  to  the  extent  of 
prohibiting  proof  by  parol  of  a  verbal  agreement  to  surren- 
der, but  only  that  such  an  agreement  does  not,  per  se,  effect 
such  surrender  and  a  cancellation  of  the  lease.  ♦  ♦  ♦  But  the 
same  authorities  also  hold,  and  it  is  elementary,  in  fact, 
that  a  verbal  agreement  to  surrender,  acted  upon  by  an 
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actual  surrender  and  acceptance,  is  sufficient  to  cancel  the 
lease." 

While  a  surrender  of  a  lease  by  the  lessee  to  his  landlord 
is  not  effective  per  se  unless  in  writing  the  surrender  takes 
place  under  an  oral  agreement  by  operation  of  law  where 
the  landlord  in  pursuance  of  such  an  agreement  takes  posses- 
sion of  the  demised  premises  or  leases  the  same  to  another 
tenant  who  takes  possession  thereof.  The  agreement  of 
Mr.  Wilder  to  take  the  premises  demised  by  the  Brown 
lease,  less  the  triangle  in  dispute,  accepted  by  the  lessors, 
as  shown  by  the  change  of  boundaries,  so  closely  followed 
by  the  lease  to  the  defendant,  if  not  a  surrender  by  opera- 
tion of  law,  as  contended  by  learned  counsel  for  the  defend- 
ant (see  Becdl  v.  White,  94  U.  S.  382,  389),  of  the  triangle 
in  dispute,  estopped  the  plaintiff's  assignor  from  claiming 
the  same.  To  permit  an  intending  assignee  of  a  lease  to 
procure  and  enjoy  the  benefits  of  the  necessary  written  con- 
sent of  his  lessor  to  the  assignment  to  him  in  consideration 
of  his  promise  to  take  only  a  portion  of  the  demised  prem- 
ises and  then  repudiate  such  promise  would  be  abhorrent  to 
the  principles  of  equity.  While  the  facts  are  different  from 
those  in  the  case  of  Goo  Kim  v.  Holt,  10  Haw.  653,  the 
principle  of  estoppel  there  applied  is  applicable  here.  Under 
the  facts  established  by  the  evidence,  and  found  by  the 
court,  plaintiff's  assignor  was  estopped  from  claiming  the 
triangle  in  controversy.  His  assignee,  the  plaintiff,  is  in  no 
better  position  than  he  was  in,  and,  as  the  trial  court  cor- 
rectly held,  is  estopped  from  claiming  the  triangle  in  con- 
troversy. Parol  evidence  is  admissible  to  establish  acts  and 
declarations  made  by  a  party  under  such  circumstances  as 
will  in  equity  estop  him  from  denying  such  acts  and  decla- 
rations. 
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Robertson,  C.  J.,  concurring. 

The  exceptions  are  overruled.    Costs  awarded  to  the  de- 
fendant-appellee. 
A.  Lindsay,  Jr.,  for  plaintiff. 
Castle  &  Withington  for  defendant. 

CONCURRING  OPINION  OF  ROBERTSON,  C.J. 

There  was  not  an  express  surrender,  and  I  think  the  evi- 
dence does  not  show  a  surrender  by  operation  of  law.  Wilder 
did  no  act  as  tenant  which  was  inconsistent  with  the  con- 
tinuance  of  the  tenancy  ••s  to  the  whole  lot.  But  Wilder's 
statement  to  Pratt  to  the  effect  that  if  Blackman  and  Pratt 
would  consent  to  the  assignment  to  him  of  the  lease  by 
Brown  he  would  give  up  that  portion  of  lot  B  lying  westerly 
of  the  line  D-E  was  equivalent  to  a  representation  that  on 
that  being  done  he  would  not  thereafter  make  any  claim  to 
the  strip  beyond  that  line  and  that  Blackman  and  Pratt 
could  thereafter  do  what  they  pleased  with  it  so  far  as  he 
was  concerned.  The  representation  having  been  acted  upon 
and  the  consent  given,  the  case  presents  an  equitable  estop- 
pel within  the  principle  of  Goo  Kim  v.  Holt,  10  Haw.  653. 
True,  Wilder  at  that  time  had  no  interest  in  the  land,  but  he 
acquired  an  interest  by  the  very  transaction  of  which  his 
representation  formed  a  part.  The  estoppel  affected  Wil- 
der's  assignee,  the  plaintiff,  and  operated  in  favor  of  the  as- 
signee of  Blackman  and  Pratt,  the  defendant.  Dickerson  v. 
Colgrove,  100  U.  S.  578. 
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Hon.  W.  S.  Edings,  Judg£. 

Aboucd  Dbcembeb  11,  1916.  Decided  Deobmbeb  15,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Statutes — conitruction — repeal  of  special  proviHon. 

Where  a  statute  prescribes  a  special  rule  applicable  to  a  cer- 
tain class  and  there  is  another  statute  which  prescribes  a  general 
rule  applicable  to  all  but  the  excepted  class  the  repeal  of  the 
special  statute  will  render  the  general  statute  applicable  to  the 
class  formerly  excepted. 

ISamb— aj^pHcotion  of  new  remedy  for  enforcement  of  pre^exieting  right 

A  statute  relating  to  procedure  and  giving  a  new  and  additional 

remedy  may  be  applied  to  the  enforcement  of  the  obligation  of 

a  contract  which  was  entered  into  prior  to  the  enactment  of  the 

statute. 

OiTiOBBS — official  hondi — clerkM  of  circuit  courtM. 

After  the  repeal  of  section  60,  Chap.  67,  8.  L.  1892,  circuit  Judges 
were  authorized  to  require  the  clerks  of  their  respective  courts  to 
give  bonds  for  the  fkithful  performance  of  their  duties  under  the 
act  of  October  4,  1894  (R.  L.  1915,  Sec.  160)  and  upon  breach 
of  condition  thereof  the  obligation  could  be  enforced  by  the  sum- 
mary procedure  authorized  by  section  149,  R.  L.  1916. 

opinion  op  the  court  by  ROBERTSON,  C.J. 

The  Territory,  for  the  use  and  benefit  of  the  county  of 
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Maui,  filed  in  the  couf  t  below,  two  motions  of  the  same 
pui*port  praying  that  it  be  permitted  to  prove  breach  of 
condition  of  two  bonds  given  by  the  respondent  Hart  for 
the  faithful  performance  of  his  duties  as  clerk  of  the  circuit 
court  of  the  second  judicial  circuit,  and  that  judgment  for 
the  amount  of  the  resulting  damage  be  entered  against  said 
Hart  and  his  sureties,  the  other  respondents.  The  pro- 
cedure is  that  authorized  by  R.  L.  1915,  Sec.  149.  In  one 
motion  it  was  alleged  that  Hart  was  appointed  clerk  of 
said  court  on  August  1,  1911,  by  Hon.  S.  B.  Eangsbury,  then 
judge  of  said  court,  and  in  compliance  with  the  require- 
ments of  the  law  and  of  said  judge  gave  a  bond  in  the  form 
prescribed  by  statute  for  official  bonds  (R.  L.  1915,  Sec. 
139)  with  the  respondents  Decoto,  Cockett,  Baldwin  and 
Robinson  as  sureties;  that  during  the  continuance  in  office 
of  said  Hart  and  the  term  of  said  bond  said  Hart  failed  to 
pay  over  and  account  for  certain  moneys  which  came  into 
his  possession  by  reason  of  his  office;  and  that  though  de- 
mand had  been  made  upon  the  respondents  for  the  amount 
of  their  liability  under  the  bond  they  had  failed  to  make 
payment.  In  the  other  motion  it  was  alleged  that  Hart 
'  was  appointed  to  said  office  on  September  1,  1914,  by  Hon. 
W.  S.  Edings,  judge  of  said  court,  an4  that  the  sureties  on 
the  bond  given  at  that  time  were  the  respondents  Robin- 
son and  Garcia.  In  the  one  case  the  respondent  Robinson 
and  in  the  other  case  the  respondents  Robinson  and  Garcia 
interposed  a  plea  to  the  jurisdiction.  The  grounds  of  each 
plea  were,  in  substance,  that  the  proceeding  was  based  on 
a  bond  the  making  of  which  was  not  required  by  law ;  that 
there  is  no  provision  of  law  permitting  or  requiring  the 
giving  of  official  bonds  by  clerks  of  the  circuit  courts;  and 
that  the  proceeding  is  an  attempt  to  sue  upon  a  contract  for 
more  than  twenty  dollars  without  preserving  to  the  re- 
spondents the  right  of  trial  by  jury  as  required  by  the 
Seventh  Amendment  of  the  Constitution.  The  pleas,  which 
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were  heard  together,  were  sustained  by  the  circuit  judge, 
and  the  Territory  brings  the  matter  h&ce  upon  writ  of  error. 
The  proceedings  evidently  were  commenced  upon  the 
theory  that  the  bonds  in  question  were  authorized  by  sec- 
tion 150  of  the  Revised  Laws  which  reads  as  follows: 

"In  every  case  where  bonds  for  the  faithful  performance 
of  duty  are  not  required  by  law  of  officers  or  employees  in 
any  department  or  bureau  of  the  Territory,  the  head  of  the 
department  or  of  the  bureau,  as  the  case  may  be,  may  re- 
quire every  such  officer  or  employee  to  give  a  bond  for  the 
faithful  performance  of  his  duties." 

That  provision  was  originally  enacted  on  October  4,  1894, 
at  a  time  when  there  was  in  force  a  special  provision  requir- 
ing the  giving  of  bonds  by  the  clerks  of  the  supreme  and 
circuit  courts  (S.  L.  1892,  Ch.  57,  Sec.  60).  And  the  first 
point  sought  to  be  made  by  counsel  for  the  defendants  in 
error  is  that  tiie  enactment  of  1894,  as  shown  by  its  word- 
ing, was  not  intended  to  apply  to  clerks  of  court  since  they 
were  dealt  with  in  the  special  provision  referred  to,  and  as 
such  clerks  were  not  within  tiie  purview  of  section  150  when 
it  was  first  enacted  they  must  be  held  to  be  not  within  its 
purview  now  notwithstanding  that  the  provision  of  1892 
(R.  L.  1905,  Sec.  1682)  was  expressly  repealed  by  Act  8i 
of  the  Session  Laws  of  1911.  The  contention  is  that  since 
then  there  has  been  no  statute  authorizing  the  requiring  of 
bonds  of  the  clerks  of  the  circuit  courts.  In  view  of  the 
allegation  that  the  bonds  in  suit  were  required  by  the  circuit 
judge  we  will  not  inquire  whether  they  could  have  been  re- 
quired, or  might  be  regarded  as  having  been  required,  by  the 
governor  under  section  145  or  by  the  chief  justice  under  sec- 
tion 143  of  the  Revised  Laws.  The  special  provision  of  the 
act  of  1892,  while  it  remained  in  force  after  the  enactment 
of  the  general  provision  of  1894,  in  effect  constituted  an 
exception  to  the  general  provision.  And  the  rule  is  that 
"Where  a  provision  which  excepts  a  class  or  specified  local!- 
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ties  from  the  operation  of  the  aet  is  repealed,  the  law  oper- 
ates generally  over  the  excepted  class  or  localities."  1  Lewis' 
Sutherland,  Stat.  Con.  (2nd  ed.)  Sec.  295.  Pushor  v.  Mor- 
ris,  53  Minn.  325;  Grand  Me  v.  Milton,  68  Vt.  234;  Smith 
V.  Hoyt,  14  Wis.  273;  In  re  Schooner  Henrietta,  10  Haw. 
241,  244.  This  is  not  the  reviving  of  a  repealed  statute  in 
contravention  of  section  20  of  the  Revised  Laws.  In  re 
Schooner  Henrietta,  supra;  Pepin  Tp.  v.  Sage,  129  Fed.  657; 
Dykstra  v.  Holden,  151  Mich.  289.  It  undoubtedly  was 
the  view  of  the  legislature  when,  in  1911,  it  repealed  the 
enactment  of  1892,  that  the  elaborate  and  detailed  act  of 
1905  as  amended  in  1907  and  1909,  now  sections  138  to  149 
of  the  Revised  Laws,  and  the  act  of  1894,  which  remained  in 
force,  so  fully  and  completely  covered  the  entire  subject  of 
official  bonds,  that  the  special  provision  of  the  1892  act  was 
no  longer  necessary.  The  object  of  this  legislation  to  require 
the  giving  of  bonds  by  certain  principal  officers  and  to  au- 
thorize their  being  required  from  any  or  all  subordinate 
officers  is  so  obvious  that  there  is  no  room  for  a  supposition 
that  the  clerks  of  the  circuit  courts  whose  duties,  after  as 
well  as  prior  to  the  repeal  of  the  provision  of  1892,  included 
the  receipt  of  moneys,  could  not  be  required  to  give  bonds 
for  the  faithful  performance  of  their  duties.  We  hold  that 
the  circuit  judge  is  the  head  of  a  "department  or  bureau," 
and  that  the  clerk  of  his  court  is  an  "officer  or  employee" 
therein  within  the  meaning  of  section  150  of  the  Revised 
Laws,  and  that  the  bonds  in  question  could  properly  have 
been  required  to  be  given  by  the  clerk  as,  it  is  alleged,  they 
were  required  and  given. 

The  next  contention  which  has  been  urged  on  behalf  of 
the  req)ondents  is  that  even  if  the  taking  of  these  bonds 
was  authorized  by  the  act  of  1894,  the  summary  procedure 
upon  breach  of  condition  authorized  by  section  149  does  not 
apply  to  them  because  at  the  time  of  the  first  enactment  of 
that  section  (1905)  it  applied  only  to  bonds  given  in  accord- 


562  DECEMBER,  1916. 

Opinion  of  the  Court. 

ance  with  the  provisions  of  the  statute  of  which  it  was  a 
part  and  it  is  only  since  the  enactment  of  the  revision  of 
1915  that  it  could  be  held  to  apply  to  bonds  given  pursu- 
ant to  the  act  of  1894,  and  that  these  bonds,  as  stated,  were 
executed  prior  to  1915.  The  contention  is  not  sustained.  The 
enactment  of  the  revision  of  1915  included  the  act  of  1894 
with  section  149  in  chapter  17  of  the  revision  and  made 
the  summary  remedy  applicable  to  all  bonds  "prescribed 
or  authorized"  by  that  chapter,  and  there  is  no  legal  obstacle 
to  its  application  to  these  bonds  if,  as  alleged,  their  condi- 
tions have  been  broken,  even  though  they  were  executed 
previously.  A  provision  in  the  act  of  1907,  amendatory  of 
the  act  of  1905  (R.  L.  1915,  Sec.  143),  prescribed  that  "when- 
ever by  law  otherwise  than  in  this  act  it  is  provided  that 
any  oflEicer,  clerk,  assistant  officer  or  other  employee  in  any 
office  or  department  of  the  government  give  an  official  bond 
such  officer,  clerk,  assistant  officer  or  other  employee  shall 
hereafter  execute  such  bond  under  and  in  accordance  with 
and  in  the  form  provided  by  this  act."  The  form  referred 
to  provides  for  a  clause  that  in  the  event  of  a  breach  of 
condition  the  obligation  "may  be  enforced  in  any  manner 
or  by  any  proceedings  authorized  by  law,"  and  the  bonds  in 
suit  contain  that  clause.  This  would  seem  to  authorize  the 
application  of  such  new  remedy  as  might  have  been  pro- 
vided by  statute.  It  is  well  settled  that  a  statute  giving  an 
additional  remedy  to  the  party  entitled  to  performance  of  a 
contract  which  does  not  take  away  any  substantial  right  of 
the  other  party  does  not  impair  the  obligation  of  the  con- 
tract sought  to  be  enforced.  Bemheimer  v.  Converse,  206 
U.  S.  516,  530.  "Where  a  new  statute  deals  with  procedure 
only,  prima  facie  it  applies  to  all  actions — those  which  have 
accrued  or  are  pending,  and  future  actions.  *  *  *  A 
remedy  may  be  provided  for  existing  rights,  and  new  reme- 
dies added  to  or  substituted  for  those  which  exist."  2  Lewis' 
Sutherland,  Stat.  Con.  (2nd  ed.)  Sec.  674.    See  also  Bierce 
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V.  Waterhouse,  219  U.  S.  320 ;  Coosa  River  S.  Co,  v.  Barclay, 
30  Ala.  120;  Straw  etc.  Co.  v.  Kilboume  B.  &  S.  Co.,  80 
Minn.  125;  Persons  v.  Gardner,  59  N.  Y.  S.  463.  The  rule 
was  applied  in  an  early  case  in  Alabama,  Wheat  v.  State, 
Minor  (Ala.)  199,  where  a  summary  proceeding  was  brought 
to  enforce  the  condition  of  a  tax  collector's  bond,  the  bond 
having  been  given  before  the  passage  of  the  statute  under 
which  the  proceeding  was  instituted.  We  hold  that  the  pro- 
cedure authorized  by  section  149  applies  to  the  bonds  here 
involved. 

What  has  been  said  disposes  of  the  point  raised  by  the 
pleas  that  the  respondents  are  entitled  to  a  trial  by  jury 
as  to  their  liability,  counsel  having  conceded  that  if  it  should 
be  held  that  the  bonds  were  authorized  by  law  and  subject 
to  the  summary  procedure  provided  by  the  statute,  the  pro- 
ceedings were  properly  brought.  A  statutory  proceeding 
for  the  enforcement  of  the  obligation  of  an  official  bond  is 
not  a  suit  at  conunon  law  within  the  meaning  of  the  Seventh 
Amendment.  27  Am.  A  Eng.  Enc.  Law  378;  15  Enc.  PI.  & 
Pr.  166. 

The  orders  sustaining  the  pleas  to  the  jurisdiction  are 
reversed,  and  the  cases  remanded  to  the  circuit  judge  for 
furth^  proceedings. 

E.  R.  Bevins,  County  Attorney  of  Maui,  for  plainti£F  in 
error. 

Lorrin  Andrews  {Andrews  &  Pittman  on  the  brief)  for 
defendants  m  error. 
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M.  T.  TEVES  V.  H.  B.  READE;  CITY  AND  COUNTY 

OF  HONOLULU,  GARNISHEE. 

No.  976. 

Appeal  from  District  Magistrate  of  Honolulu. 

Argued  November  28,  1916.  Decided  December  15,  1916. 

Robertson,  C.J.,  Watson  and  Quarles,  JJ. 

Municipal  Corporations — auditor — issuance  of  warrant. 

In  the  absence  of  a  showing  of  fraud,  or  dispute  as  to  the  amount 
found  by  the  board  of  supervisors  to  be  due,  the  auditor  of  the 
city  and  county  of  Honolulu  is  without  authority  to  refuse  to 
issue  a  warrant  drawn  by  him  in  payment  of  a  claim  duly  allowed 
and  ordered  paid  by  the  board  of  supervisors. 

Words  and  Phrases — "any  person" 

The  words  "any  person,"  as  used  in  Sec.  2801  R.  L.  1915,  relat- 
ing to  garnishment,  include  municipal  corporations. 

Garnishment — municipal  corporations — public  policy. 

Public  policy  may  demand  that  a  ^um  set  apart  for  the  erecting 
or  making  alterations  and  additions  to  a  public  building  should 
not  be  liable  to  garnishment  during  the  progress  of  the  work,  for 
the  debt  of  the  person  contracting  to  do  the  work,  for  that  might 
prevent  its  completion;  but  when  the  work  is  finished  and  the 
money  has  been  earned  and  is  standing  to  the  credit  of  the  cbn^ 
tractor  with  the  municipal  corporation,  it  should  be  subject  like 
any  other  property  to  the  payment  of  his  debts.  The  cases  of 
Laredo  v.  Nalle,  65  Tex.  359,  and  Pringle  v.  Guild,  118  Fed.  655, 
cited  and  followed. 

Same — same — liability  as  garnishee. 

Under  the  facts  in  this  case,  held,  that  a  municipal  corporation, 
like  an  individual  or  private  corporation,  is  subject  to  the  process 
of  garnishment  for  an  ordinary  debt  due  by  it  to  a  third  person. 

opinion  of  the  court  by  WATSON,  J. 

This  is  an  action  of  assumpsit  brought  by  M.  T.  Teves 
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against  H.  B.  Reade,  defendant,  and  the  city  and  county  of 
Honolulu,  garnishee.  From  a  judgment  in  favor  of  the  plain- 
tiff for  $66.14,  and  holding  the  garnishee  liable  for  that 
amount  the  city  and  county  took  an  appeal  to  this  court  on 
points  of  law.  The  facts,  as  set  out  in  a  lengthy  written  dis- 
closure filed  by  the  garnishee,  may  be  summarized  as  fol- 
lows: that  defendant  Reade  had  a  contract  with  the  city 
and  county  of  Honolulu  to  do  certain  work  and  make  cer- 
tain alterations  and  additions  to  the  electric  light  plant  of 
the  city  and  county ;  that  incorporated  in  the  said  contract 
as  paragraph  36  of  the  specifications,  attached  to  and  made 
a  part  of  the  contract,  the  contractor  covenanted  and  agreed 
as  follows: 

"36.  Claims.  The  contractor  agrees  that  he  will  furnish 
satisfactory  evidence  that  all  persons,  firms  or  corporations 
who  have  done  work  or  supplied  material  under  these  speci- 
fications have  been  paid  or  satisfactorily  secured  before  the 
contractor  shall  be  entitled  to  final  payment. 

"In  case  such .  evidence  is  not  furnished,  or  in  case  any 
claim,  suit  and  or  action  for  compensation,  damage  or  other- 
wise, be  filed  against  the  city  and  county  or  against  the  con- 
tractor by  reason  of  the  work  performed  or  to  be  performed 
under  the  pkins,  specifications  and  or  contract,  th^  city  and* 
county  may  retain  from  the  moneys  due  or  to  beccmie  due 
to  the  conkactor  suj£cient  sum  or  sums  fully  to  ,pn>:^t  it- 
self froni  loss,  charge  or  expense  by  reason  of  sai^yclaims, 
suits  and  or  actions  until  the  contractor  shall  hisiye  com- 
pletely and  satisfkctorily  settled  and  6r'Winiiiai50d  saii^ 
claims,  suit^  and  or  actions,--the  city  and ''iotmtSi^;^4^itliout 
pi9&judic6.v  to-any  other  and  fnrtiier  right,  niakmg  any  "tatA 
all.  deductions  fpr  any  losa^f  char^^  or  expense  sustained  ta 
wljich,,it  would, be  entitled  und^  the  contract,.. spepificar- 
tions  and  or  boiid  for  faithful  perforpiance,  or  otherwise,  be-, 
fbfe  pa^iTtg  Over  thife  baliknce  of  any  sum  or  sums  retained  as 
iifbyesaid;  if  aiiy,  td  th^  cohtr^^  :n        . 

ihst  at  tfce  time  of  the  service  of  Hie  garifiiisiiment  summons 

upon*  Hie  city  aiid  cbiriity  ifre- Work  linder  the  coritf^t  tiad* 
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been  completed  and  there  was  a  balance  due  to  Reade  under 
such  contract  of  $397;  that,  acting  upon  the  recommenda- 
tion of  the  building  inspector  and  an  affidavit  by  Reade, 
that  he  had  "paid  all  the  bills  for  materials  furnished  and 
labor  executed  for  the  additions  to  the  new  Nuuanu  electric 
light  plant  in  Nuuanu  Valley  or  had  made  satisfactory 
arrangements  to  pay  the  same"  said  sum  of  $397,  being  the 
balance  due  under  the  contract,  was  allowed  and  ordered 
paid  by  the  board  of  supervisors;  that,  acting  upon  such 
order  and  authorization  of  the  board  of  supervisors,  the 
auditor  of  the  city  and  county  drew  a  warrant  in  favor  of 
said  Reade  for  said  sum  of  $397,  but  that  sundry  claims 
having  been  brought  to  the  attention  of  the  auditor  and  the 
city  and  county  attorney  for  labor  and  materials  still  due 
and  owing  from  the  said  H.  B.  Reade  on  account  of  said 
contract  additions,  the  said  auditor,  on  the  advice  of  the 
city  and  county  attorney,  did  retain  and  does  still  retain  in 
his  possession  the  said  warrant  for  the  sum  of  $397. 

By  reason  of  the  above  facts  it  is  preliminarily  contended 
by  the  gamishee-appellant  that  at  the  time  of  the  service 
upon  it  of  the  garnishment  summons  there  was  no  debt 
actually  owing  by  it  to  the  principal  defendant  which  might 
have  been  made  the  subject  of  an  action  for  debt  by  the 
principal  defendant  (citing  Jefferson  Bank  v.  Nathan  (Ala.), 
35  So.  355;  Lorenson  v.  Rvsk,  67  111.  App.  532),  and  that 
therefore  there  was  no  debt  subject  to  garnishment.  We 
think  there  is  no  merit  in  this  contention.  There  is  no 
showing  made  by  the  disclosure  of  any  loss,  charge  or  ex- 
pense to  which  the  city  and  county  may  be  subjected  by 
reason  of  any  outstanding  claim  or  claims  against  the  con- 
tractor, nor  is  it  alleged  that  no  satisfactory  arrangement 
has  been  made  by  the  contractor  to  pay  said  claims.  There 
is  therefore  nothing  in  paragraph  36  of  the  q>ecification8, 
above  quoted,  which  would  authorize  the  withholding  l^ 
the  auditor  of  the  amount  found  due  and  allowed  by  the 
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board  of  supervisors  (see  Territory  v.  Pacific  Coast  Casualty 
Co.,  22  Haw.  446).  Unless  the  auditor,  who  is  the  executive 
oflBcer  of  the  board  of  supervisors,  is  able  to  show  that  the 
order  on  him  was  fraudulent,  or  that  a  mistake  existed  in 
the  amount  found  to  be  due,  he  could  not  go  behind  the 
judgment  of  the  board  of  supervisors,  acting  in  behalf  of 
the  city  and  county,  directing  the  pajrment  of  this  sum. 
There  is  no  pretense  of  fraud  or  dispute  as  to  the  amount 
found  to  be  due  {Shannon  v.  Reynolds  (Ga.),  3  S.  E.  653). 
Before  the  delivery  of  the  warrant  to  Reade  it  was  undoubt- 
edly competent  for  the  board  of  supervisors  to  reconsider 
their  action  in  allowing  Readers  accounts  and  to  direct  the 
warrant  to  be  cancelled.  Even  then  Reade  would  have  had 
his  remedy  upon  his  original  claim  against  the  city  and 
.  county  (Merrell  v.  Campbell,  County  Clerk,  Oamishee,  49 
Wis.  635).  We  are  of  the  opinion  that  in  the  absence  of  any 
showing  of  <tn  order  by  the  board  of  supervisors  directing  the 
auditor  to  withhold  the  warrant,  and  in  the  absence  of  any 
showing  of  fraud,  or  dispute  as  to  the  amount  found  by  the 
board  to  be  due,  that  the  auditor  was  without  authority  to 
withhold  the  warrant  and  that  the  principal  defendant  might 
have  maintained  an  action  against  the  city  and  county  for 
the  balance  due  him  under  his  contract.  It  is  a  general 
principle  that  one  who  may  be  sued  may  be  gamisheed  by 
the  creditor  of  the  person  who  may  sue  (Waterbury  v. 
Com'rs  Deer  Lodge  Co,,  10  Mont.  516,  620;  Newark  v.  Funk, 
15  Ohio  St.  462). 

The  principal  ground  relied  on  by  the  appellant,  how- 
ever, is  that  it,  as  a  municipal  corporation,  is  not  subject  to 
the  process  of  garnishment.  In  support  of  this  contention 
counsel  for  appellant  cites  many  authorities,  including  Mer- 
win  V.  City  of  Chicago,  45  111.  133,  holding  that  for  reasons  of 
public  policy  municipal  corporations  are  not  liable  to  garnish- 
ment. Upon  this  point  there  is  a  mass  of  conflicting  authority 
(5  McQuillin,  Mun.  Corp.,  Sec.  2617;  Rood  on  Garnishment, 


568  DECEMBER,  1916. 

Opinion  of  the  Court. 

Sec.  18),  the  reasons  given  by  the  courts  for  and  against 
exempting  municipal  corporations  from  the  garnishment 
process  being  set  out  with  admirable  concis^iess  in  Rood  on 
Garnishment,  Sees.  21,  22.  The  whole  question  must,  of 
course,  ultimately  depend  upon  statutory  construction.  This 
being  true,  and  the  question  being  one  of  first  impression  in 
this  court,  we  adopt  the  language  of  Judge  Welch  in  City  of 
Newark  v.  Funk,  15  Ohio  St.  463:  "In  other  states  authori- 
ties are  quite  conflicting;  so  much  so,  that  we  do  not  feel 
bound  by  any  of  them,  and  see  nothing  to  prevent  us  from 
deciding  the  question  as  an  original  one,  according  to  our 
own  views  of  public  policy  and  of  the  meaning  and  intent 
of  the  statute."  By  Act  118,  Laws  1907,  Ch.  Ill  R.  L.,  the 
city  and  county  of  Honolulu  is  created  a  municipal  corpora- 
tion. It  may  sue  and  be  sued  in  all  courts  and  places  and 
in  all  matters  and  proceedings.  And  by  section  1636  E.  L. 
1915  (L.  1907,  Act  118,  Sec.  5)  it  is  provided:  "Suits, 
actions  and  proceedings  may  likewise  be  brought  against 
said  city  and  county,  at  law  or  in  equity,  for  the  recovery  of 
any  money,  property  or  thing  belonging  to  any  person,  cor- 
poration or  the  Territory,  or  for  the  enforcem^it  of  any 
rights  of,,  or  contracts  with,  or  damages  against,  said  city 
and  county  *  *  *,"  Section  2801  R.  L.  1915  provides 
how  any  person  indebted  or  having  in  bis  hands  effects  of 
a  debtor  may  be  summoned  as  garnishee.  That  the  words 
"any  person,"  used  in  that  section,  include  corporations  is 
too  well  settled  to  require  discussion.  Section  l,j5  R.  L,  1915 
provides  that  the  word  "person"  may  signify  not  only.pfer- 
sons  or  corporations,  societies,  communities.and  assemblies.; 
inhabitant?  of  a  district  or  neighborhood,  or  persons  known 
or  unknown^  but  the  public  generally.  The  language  of  pur. 
garnishment  statute  is  broad  enough  to  cover  all  corpora- 
tions, and  all,  it  would  seem,  would  be  held  to  be  within 
its  terms  unless  there  should  be  some  rule  or  public  policy 
which  would  exdi^de.  miinicipal  corporations.     In  Porttf- 
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mouth  Gas  Co.  v.  Sanford,  97  Va.  124,  33  S.  E.  516,  45  L. 
R.  A.  246,  75  Am.  St.  Rep.  778,  the  word  "person"  in  the 
garnishment  stattite  was  held  to  include  municipal  corpora- 
tk>D8.  And  in  Waterbury  v.  Com'rs.  Deer  Lodge  Co;  supra, 
a  county  was  held  subject  to  garnishment  for  a  debt  due  by 
it  to  one  of  its  officers  under  a  statute  making  "all  persons" 
liable  as  garnishees.  Other  cases  holding  municipal  cor- 
porations liable  to  garnishment  are  Laredo  v.  Nalle,  65  Tex. 
359  (referred  to  and  approved  as  sound  in  157  S.  W.  208) ; 
Bray  v.  WaUingjord,  20  C!onn.  416;  Wilson  v.  Lewis,  10  R. 
I.  285;  Wales  v.  Muscatine,  4  Iowa  302;  State  v.  Horton, 
38  N.  J.  L.S8;  Rodman  v.  Mv^selman;  12  Bush  (Ky.)  354; 
Mitchell  V.  MiUer,  95  Mmn.  62;  W hidden  v.  Drake,  5  N.  H. 
13 ;  Adams  v.  Tyler,  121  Mass.  380 ;  Newark  v.  Funk,  supra. 
To  the  efifect  that  the  word  "person"  in  a  statute  may  in- 
clude municipal  corporations  see  Met.  R.^R.  Co.  v.  District 
of  Columbia,  132  U.  S.  1,  10;  Olathe  v.  Mo.  etc.  R.  R.  Co., 
96  Pac.  (Kans.)  42;  Lancaster  Co.  v.  Trimble,  M  Neb.  752, 
756;  Springfield  v.  Walker,  42  Ohio  St.  543,  547;  Harris  v. 
Steams,  17  S.  D.  439,  442. 

Holding  as  we  do  that  municipal  corporations  are  within 
the  letter  of  our  garnishment  statute  (Sec.  2801  R.  L.  1915) 
making  "any  person"  liable  as  garnishee,*  we  can  perceive  no 
sound  reason  for  holding  that  public  policy  demands  the 
exemption  of  such  corporations  from  garnishment.  The 
danger  of  varjdng  the  terms  of  a  statute  upon  the  ground 
of  supposed  public  policy  is  pointed  out  in  an  able  dissent- 
ing opinion  by  Chief  Justice  Dixon  in  Buff  ham  v.  City  of 
Racine,  26  Wis.  449,  451,  in  which  case  the  majority  of  the 
court  held  that  a  municipal  corporation,  upon  grounds  of 
public  policy,  is  not  subject  to  garnishment.'  We  concur 
with  tile  views  Expressed  by  the  learned  chief  justice  and 
in  his  reasoning 'that  the  statute,  being  a  remedial  one,' 
should  be  liberally  construed  in  favor  of  the  remedy,  and 
the  corporation  held  liable.     By  chapter  158  R.  L.  1915 
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express  authority  is  given  to  subject  the  wages  and  salaries 
of  oflEicers  and  employees  of  a  municipal  corporation  to  gar- 
nishment. If  it  be  the  policy  of  the  Territory,  as  shown 
from  this  act,  to  make  a  municipal  corporation  liable  to  gar- 
nishment upon  the  debts  due  its  oflEicers  and  employees, 
there  would  seem  to  be  no  good  reason  for  holding,  in  the 
absence  of  legislative  expression,  that  it  would  not  be  liable 
to  such  a  proceeding  where  it  owes  an  ordinary  debt  to  a 
third  person  (Portsmouth  Gas  Ce.  v.  Sanford,  supra; 
Mitchell  v.  Miller,  supra).  By  section  2781  R.  L.  1915  it  is 
expressly  provided  that  no  writ  of  attachment  diall  be 
issued  against  the  Territory  or  any  political  or  municipal 
ccM'poration  or  subdivision  thereof,  but  no  such  inhibition 
appears  with  respect  to  the  issuance  of  the  garnishment 
writ  against  municipal  corporations. 

Again,  in  the  case  at  bar  it  appears  from  the  garnishee's 
written  disclosure  that  the  work  under  the  contract  has 
been  completed,  and  accepted  by  the  city  and  county,  and 
that  nothing  remiains  to  be  done  except  to  pay  over  to  the 
defendant,  or  his  creditor  under  garnishment  proceedings, 
the  balance  found  to  be  due  said  defendant  and  allowed  by 
the  board  of  supervisors.  In  Laredo  v.  Nolle,  supra,  it  is 
held:  'Tublic  policy  may  demand  that  a  sum  set  apart  for 
erecting  a  public  building  should  not  be  taken  duiing  the 
progress  of  its  construction,  .for  the  debt  of  the  person  ccm* 
tracting  to  do  the  work,  for  that  might  prevent  its  com- 
pletion ;  but  when  the  work  is  finished  and  the  money  has 
been  earned,  and  is  standing  to  the  credit  of  the  contractor 
with  the  city,  it  should  be  subject,  like  any  other  property, 
to  the  payment  of  his  debts."  See  also  Pringle  v.  Guild,  118 
Fed.  655;  Dillon,  Mun.  Corp.,  Sec.  101. 

We  are  of  the  opinion  that  the  city  and  county  of  Hono- 
lulu was  liable  to  garnishment  and  tiiat  the  judgment 
appealed  from  ediould  be  affirmed,  and  it  is  so  ordered. 
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C.  S.  Davis  and  H.  L.  Grace  for  plaintiff. 

A.  M.  Cristy,  First  Deputy  City  and  County  Attorney 
(A.  M.  Brown,  City  and  County  Attorney,  with  him  on  the 
brief),  for  the  garnishee. 


ARTHUR  A.  WILDER  v.  LUCIUS  E.  PINKHAM, 
GOVERNOR  OF  THE  TERRITORY  OF  HAWAII; 
J.  H.  FISHER,  AUDITOR;  CHARLES  J.  MCCAR- 
THY, TREASURER,  AND  CHARLES  R.  FORBES. 

No.  986. 

Motion  to  Dismiss. 

Abgued  January  25,  1917.  Decided  Febbuaby  1,  1917. 

Robertson,  C.J.,  Quarles,  J.,  and  Circuit  Judge  Whitney, 

IN  PLACE  OF  Coke,  J.,  disqualified. 

Appeal  aitd  Bbbob — appeal  front  equity  decree. 

The  proceeding  in  the  supreme  court  upon  an  appeal  from  a 
decision  of  a  circuit  judge  sitting  in  equity  is  not  a  hearing  de 
novo,  but  a  review  of  the  decree  and  of  the  issues  determined 
thereby. 

Abatement  and  Revival — suit  hy  taxpayer — death  of  appellee. 

A  suit  by  a  resident  taxpayer  to  restrain  the  illegal  expenditure 
of  public  money  will  not  be  dismissed  because  of  the  death  of  the 
complainant  after  a  decree  has  been  entered  in  his  favor  and  after 
the  time  for  the  filing  of  his  brief  in  the  supreme  court  on  an' 
appeal  by  the  respondents  has  expired  but  the  appeal  will  be 
decided  nunc  pro  tunc  as  of  a  day  prior  to  the  death  of  the  appellee. 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.J. 

This  is  a  motion  by  the  respondents^ppellants  to  dis- 
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miss  the  suit  which  is  now  pending  in  this  court  upon  appeal 
from  a  decree  of  a  circuit  judge  because  of  the  death  of  the 
appellee  and  on  the  ground  that  the  cause  of  action  has  not 
survived  to  another.  The  suit  was  instituted  by  the  com- 
plainant as  a  resident  taxpayer  to  obtain  an  injunction 
against  the  approval  and  allowance  of  an  allied  illegal 
claim  against  the  Territory  of  the  respondent  Forbes  and  its 
pajnnent  out  of  public  funds.  A  permanent  injunction  does 
not  appear  to  have  been  issued,  but  the  final  decree  itself 
orders  the  respective  parties  to  refrain  from  approving, 
allowing,  paying  and  collecting  the  claim.  No  point  in  this 
connection  has  been  raised  by  the  movants.  The  argimient 
of  counsel  for  the  movants  proceeds  upon  the  contention 
that  the  appeal  to  this  court  involves  a  hearing  of  the  case 
de  novo  upon  the  original  cause  of  action.  This,  we  think, 
is  not  the  correct  view.  An  appeal  from  the  final  decree  of 
a  circuit  judge  sitting  in  equity  brings  up  to  this  court  the 
entire  case,  including  issues  of  fact,  but,  the  hearing  is  had 
upon  the  record,  unless  newly  discovered  evidence  be  admit- 
ted, and  the  function  of  this  court  is  to  review  the  decree 
appealed  from  and  to  reverse,  modify  or  affirm  it,  or  to 
remand  the  cause  to  the  circuit  judge  for  a  new  hearing.  R. 
L.  1915,  Sec.  2509.  The  taking  of  the  appeal  did  not  vacate 
the  decree.  The  statute  relating  to  the  abatement  of  actions 
(R.  L.  1915,  Ch.  145),  assuming  that  it  applies  to  suits  in 
equity,  does  not  cover  the  case  of  the  death  of  a  party  pend- 
ing an  appeal  in  this  court.  The  usual  method  of  reviving 
a  suit  in  equity  is  by  bill  of  revivor.  And'  it  is  held  that 
where  an  injunction  has  been  issued  it  does  not  become 
inoperative  be(5ause  of  the  kbatement  of  the  suit  upon  the 
death  of  the  complainant,  but  that  an  order  may  be  made 
requiring  the  complainant's  representatives  to  revive  within 
a  stated  time  or  that  the  injunction  will  be  dissolved,  flaw- 
ley  V.  Bennett,  4  Paige  163.  But  in  the  case  at  bar  the  suit 
had  gone  to  final  decree  in  the  complainant's  lifetime. 
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It  is  urged  that  a  taxpayer's  suit  such  as  this  involves  the 
assertion  of  a  mere  personal  right  which  ends  absolutely 
with  the  death  of  the  complainant.  We  are  unable  to  sus* 
tain  the  contention.  The  theory  upon  which  a  suit  by  a  tax- 
payer to  restrain  the  illegal  expenditure  of  public  money 
may  be  maintained  is  that  of  protection  to  the  property 
rights  of  the  complainant.  Castle  v.  Secretary,  16  Haw.  769, 
776;  Crampton  v.  Zabriskie,  101  U.  S.  601 ;  5  Pom.  Eq.  Jur, 
Sees.  344,  345.  The  complainant  must  show  so^ie  damage 
(McCandlesB  v.  Pratt,  211  U.  S.  437),  but  it  is  enough  that 
the  circumstances  are  such  that  damage  to  all  taxpayers 
may  be  presumed.  Lucas  v.  Haw.  E.  &  C.  Co.,  16  Haw. 
80,  86.  Upon  this  view  of  the  matter,  it  would  probably 
have  to  be  held  that  upon  the  death  of  a  complainant  be- 
fore  decree  those  persons  who  succeeded  to  his  property 
interests  would  have  the  right  to  revive  the  suit.  Gurley  v. 
New  Orleans,  124  La.  390.  In  the  case  of  Gordon  v.  Strong, 
158  N.  Y,  407,  where  the  plaintiff  in  a  taxpayer's  suit,  who 
was  also  the  appellant,  died  pending  an  appeal,  an  order  of 
revival  was  made  in  favor  of  the  plaintiff's  executors.  There 
the  statute  provided  that  "for  wrongs  done  to  the  property, 
rights  or  interests  of  another"  except  aetions  for  injuries  to 
the  person  "an  action  may  be  brought  by  the  person  in- 
jured, or,  after  his  death,  by  his  executors  or  administrators, 
against  such  wrongdoer,  in  the  same  manner  and  with  like 
effect,  in  all  respects,  as  actions  founded  upon  contracts." 
But  in  disposing  of  this  motion  we  think  we  ought  not  to 
examine  into  the  merits  of  the  case  to  ascertain  whether 
there  is  merit  in  the  contention  of  counsel  that  the  com- 
plainant in  this  case  failed  to  show  that  any  pecuniary  in- 
terest of  his  was  affected.  It  is  enough  for  the  present  that 
tiie  complainant  obtained  a  favorable  decree  and  that  the 
burden  is  upon  the  appellants  to  show  upon  a  consideration 
of  the  merits  of  the  case  that  it  was  erroneous. 
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The  appeal  was  docketed  in  this  court  on  November  18, 
1916.  The  appellants  filed  their  opening  briefs  on  Decem- 
ber 2.  The  time  for  the  filing  of  the  appellee's  brief  expired, 
under  the  rule  of  court,  on  December  12.  The  appellee  died 
on  January  4,  1917,  without  having  filed  a  brief.  He  was 
not  obliged  to  file  a  brief  in  this  court,  but  could  rest  upon 
the  presumption  that  the  decree  of  the  circuit  judge  was 
right.  Under  the  circumstances,  therefore,  the  appeal  could 
have  been  argued  and  submitted  without  an  appearance  by 
or  on  behalf  of  the  appellee  at  any  time  after  the  12th  of 
December.  As  a  general  rule  the  death  of  a  party  after 
an  appeal  has  been  submitted  and  taken  under  advisement 
does  not  affect  the  status  of  the  appeal,  for  the  court,  upon 
being  advised  of  the  death  of  the  party,  may  decide  the 
appeal  nunc  pro  tunc  as  of  a  day  prior  to  his  death.  Bell 
V.  Bell,  181  U.  S.  175;  Danforth  v.  Danforth,  111  111.  236; 
Powe  V.  McLeod,  76  Ala.  418.  We  think  that  this  rule, 
under  the  circumstances  of  this  case,  may  appropriately  be 
applied  here.  The  case  has  not  been  argued  but  the  argu- 
ments of  appellants  may  be  presented  now  as  they  might 
have  been  in  the  absence  of  the  appellee  during  his  lifetime. 
Should  the  decision  of  this  court  upon  the  merits  of  the  case 
result  in  the  reversal  of  the  decree  and  require  further  pro- 
ceedings in  the  court  below  the  respondents  may  take  such 
steps  to  secure  the  revival  of  the  suit  or  its  dismissal  as  they 
may  be  advised.  Should  the  decree  be  affirmed  it  will,  of 
course,  remain  in  effect. 

The  motion  is  denied. 

Arthur  G.  Smith  and  A.  Perry  for  the  motion. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  BERNICE 

PAUAHI  BISHOP,  DECEASED. 

No.  972. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  C.  W-  Ashford,  Judge. 

Aboued  January  24,  1917.  Decided  February  1,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Judges — dUqualification — pecuniary  benefit. 

Wbere  a  minority  of  the  JUBtices  of  the  supreme  court  acting 
under  a  power  of  appointment  contained  In  a  will,  the  justices 
receiving  no  reward  or  pecuniary  benefit,  fill  a  vacancy  among 
the  trustees  under  such  will,  they  are  not  thereby  disqualified 
from  sitting  In  a  ease  on  appeal  Involving  the  validity  of  the 
appointment. 

Wills — construction — appointment  of  trustees. 

The  will  of  B  named  five  trustees  to  execute  a  certain  trust 
therein  created,  provided  that  the  number  of  trustees  should  be 
kept  at  five,  and  provided  that  vacancies  among  the  trustees  should 
be  "filled  by  the  choice  of  a  majority  of  the  Justices  of  the  supreme 
court;"  at  the  time  the  will  took  effect  the  justices,  severally, 
exercised  original  jurisdiction  in  equity  subject  to  appeal  to  the 
supreme  court  in  banco;  later  all  original  jurisdiction  In  equity 
was  transferred  to  circuit  judges  sitting  at  chambers  in  equity. 
Held,  in  construing  the  will,  that  it  was  the  Intention  of  the  tes- 
tatrix to  vest  the  power  of  filling  vacancies  in  the  justices,  as 
individuals,  and  not  in  the  court  which  should  exercise  original 
jurisdiction  in  matters  of  the  trust,  and,  consequently,  that  the 
transfer  of  sole  original  jurisdiction  to  circuit  judges  at  chambers 
in  equity  did  not  transfer  from  the  justices  of  the  supreme  court 
to  the  circuit  judge  the  power  of  filling  vacancies  among  the  trus- 
tees under  the  will. 

Same — same — words  and  phrases. 

Where  an  instrument  creating  a  trust  named  trustees,  fixed 
the  number  of  trustees  and  provided  that  vacancies  among  the 
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truBtees  "should  be  filled  by  the  choice  of  the  majority  of  the 
justices  of  the  supreme  court,"  the  word  "choice"  therein  Is 
synonymous  with  and  means  "appoint,"  and  an  appointment  so 
made  Is  not  subject  to  confirmation  or  rejection  by  the  circuit 
Judge  exercising  original  Jurisdiction  In  matters  relating  to  the 
trust 
Trusts — appointment  of  trustee — judicial  function. 

While  a  grantor  of  a  trust  cannot  delegate  a  Judicial  function  to 
any  court,  such  function  being  created  by  law,  the  naked  power 
of  appointing  in  succession  the  trustees  of  a  trust  Is  not  a  Judicial 
function  but  a  power  which  may  be  delegated  by  the  grantor. 

OPINION  OP  THE  COURT  BY  QUARLES,  J. 

In  the  will  of  Bemice  P.  Bishop,  after  making  a  number 
of  devises  and  bequests,  the  testatrix  devised  the  residue  of 
her  estate  to  five  trustees  therein  appointed,  to  be  held  and 
used  by  them  in  the  erection  and  maintenance  in  the 
Hawaiian  Islands  of  two  schools,  one  for  boys  and  one  for 
girls,  to  be  called  the  Kamehameha  Schools,  a  portion  of  the 
income  for  each  year  to  be  devoted  to  the  support  and  edu- 
cation of  orphans  and  others  in  indigent  circumstances, 
giving  the  preference  to  Hawaiians  of  pure  and  part  aborigi- 
nal blood.  The  estate  is  very  large  and  of  great  value.  Con- 
siderable discretion  is  left  to  the  trustees  in  the  execution  of 
the  trust  and  the  furtherance  of  its  objects.  The  testatrix 
named  as  such  trustees  her  husband,  Charles  R.  Bishop, 
Samuel  M.  Damon,  Charles  M.  Hyde,  Charles  M.  Cooke 
and  William  O.  Smith,  and  under  the  paragraph  naming 
them  (14)  are  found  the  following  provisions:  "I  direct 
that  a  majority  of  my  said  trustees  may  act  in  all  cases,  and 
may  convey  real  estate,  and  perform  all  of  the  duties  and 
powers  hereby  conferred;  but  three  of  them  at  least  must 
join  in  all  acts.  I  further  direct  that  the  number  of  my 
trustees  shall  be  kept  at  five;  and  that  vacancies  shall  be 
tilled  by  the  choice  of  a  majority  of  the  justices  of  the  su- 
preme court,  the  selection  to  be  made  from  persons  of  the 
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protestant  religion."  This  will  was  executed  in  1883,  the 
year  before  the  testatrix  died,  and  the  will  was  admitted  to 
probate  December  2,  1884.  Vacancies  have  occurred  from 
time  to  time  and  have  been  filled  so  that  on  the  9th  day  of 
June,  1916,  of  the  five  trustees,  namely,  Samuel  M.  Damon, 
William  0.  Smith,  E.  Faxon  Bishop,  Albert  F.  Judd  and 
Alfred  W.  Carter,  only  the  first  two  mentioned  were  ap- 
pointed by  the  testatrix.  On  June  9,  1916,  the  written  resig- 
nation of  Samuel  M.  Damon  as  such  trustee  was  presented 
to  the  first  judge  of  the  first  judicial  circuit,  who  at  cham- 
bers exercises  original  jurisdiction  in  equity,  and  has  orig- 
inal jurisdiction  of  the  trust  created  by  said  will,  and  on  the 
petition  of  all  of  said  trustees  was  by  order  then  made 
accepted,  thereby  leaving  a  vacancy  caused  by  the  said  resig- 
nation of  said  Samuel  M.  Damon.  On  the  same  day  the  said 
vacancy  was  brought  to  the  attention  of  the  justices  of  this 
court  by  presenting  said  resignation,  and  all  of  the  justices, 
exercising  the  power  delegated  to  them  in  the  said  will, 
appointed  William  Williamson  to  succeed  the  said  Samuel 
M.  Damon  as  trustee  under  the  provisions  of  said  will. 
Thereupon  and  on  the  same  day  the  trustees  Smith,  Bishop, 
Judd  and  Carter  presented  to  the  said  circuit  judge  their 
petition  setting  forth  the  qualifications  of  said  Williamson 
as  such  trustee  and  his  said  appointment  by  the  justices  of 
this  court  and  prayed  that  his  appointment  as  aforesaid  be 
confinned  by  said  circuit  judge.  A  hearing  on  the  said  pe- 
tition was  immediately  had  when  certain  evidence  touching 
the  qualifications  and  fitness  of  the  said  William  Williamson 
as  such  trustee  was  introduced  before  the  said  circuit  judge. 
Thereafter,  and  on  the  29th  day  of  July,  1916,  the  said  cir- 
cuit judge  in  a  document  styled  "Opinion  and  Decision" 
decided  that  the  appointment  of  the  said  Williamson  as 
aforesaid  was  without  authority,  null  and  void;  made  an 
order  assuming  to  appoint  Charles  E.  King  as  trustee  to 
fill  the  said  vacancy,  and  fixed  his  bond  at  $20,000  if  given 
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separately,  but  providing,  however,  that  a  new  joint  bond 
on  behalf  of  all  of  the  trustees,  including  the  said  King, 
might  be  given  in  the  sum  of  $100,000.  Thereafter,  and  on 
August  3,  1916,  a  decree  was  filed,  signed  by  the  said  circuit 
judge,  adjudging  the  appointment  of  William  Williamson  as 
such  trustee  by  the  justices  of  this  court  to  be  null  and  void; 
appointing  the  said  Charles  E.  King  as  a  trustee  under  the 
said  will  in  succession  to  Samuel  M.  Damon  resigned,  and 
providing  for  the  execution  in  the  alternative  of  one  of  the 
bonds  beforementioned.  From  the  said  decree  of  the  circuit 
judge  the  trustees  have  appealed  to  this  court. 

A  written  suggestion  of  the  disqualifications  of  the  jus- 
tices of  this  court  who  made  the  said  appointment  of  Wil- 
liam Williamson  as  such  trustee  was  filed  in  this  court  on 
the  2d  day  of  December,  1916,  wherein  it  is  suggested  that 
the  said  justices  "have  a  pecuniary  interest,  direct  or  in- 
direct, in  this  cause."  The  power  of  appointment  delegated 
to  a  majority  of  the  justices  of  this  court  in  and  by  the  said 
provision  of  the  will  aforesaid  is  a  naked  power  without  re- 
ward or  pecuniary  benefit  to  the  justices  or  any  of  them. 
For  this  reason  the  suggestion  as  to  the  disqualification  of 
the  justices  appointing  the  said  William  Williamson  to  fill 
the  said  vacancy  was  denied ;  and  it  was  held,  and  is  held, 
that  the  said  justices  are  not  disqualified  from  presiding  at 
the  hearing  and  determination  of  this  appeal. 

The  ground  upon  which  the  learned  circuit  judge  based 
his  decision  that  the  appointment  of  William  Williamson 
by  the  justices  of  this  court  was  without  authority  and  void 
is  that  at  the  time  of  the  death  of  the  testatrix  and  prior 
thereto  the  supreme  court  of  Hawaii  and  the  justices  there- 
of exercised  original  jurisdiction  in  equity,  and  by  the  rules 
of  law  and  equity  the  court  and  the  justices  thereof  were 
vested  with  the  power  to  fill  vacancies  in  the  matter  of 
trustees  generally ;  that  it  was  the  intent  of  the  testatrix  to 
vest  such  power  in  the  court  and  not  in  the  individuals 
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who  might  from  time  to  time  "chance  to  fill  the  offices  of  a 
majority  of  the  justices  of  the  supreme  court,"  and  this 
view  has  been  ably  and  learnedly  insisted  upon  by  counsel 
for  Charles  E.  King.  The  fitness  of  the  trustee  appointed 
is  not  a  matter  for  the  circuit  judge  to  determine,,  but  the 
power  and  responsibility  of  so  doing  are  vested  by  the  tes- 
tatrix in  the  justices  of  this  court,  a  majority  of  whom  must 
exercise  such  duty.  It  is  not  contended  that  the  testatrix 
did  not  have  the  power  of  appointing  the  original  trustees, 
or  that  she  did  not  have  the  power,  for  the  purpose  of  per- 
petuating the  trust  and  carrying  out  the  objects  and  pur- 
poses thereof,  of  providing  in  her  will  the  mode  and  man- 
ner of  filling  vacancies  among  the  trustees  under  the  will, 
or  that  she  did  not  have  the  power  of  prescribing  what  indi- 
viduals, body  or  tribunal  should  exercise  such  power,  the 
contention  being  that  she  intended  that  the  judicial  tribunal 
exercising  control  over  the  matters  of  the  trust  should  exer- 
cise the  power  of  filling  vacancies,  and  that  when,  by  the 
judiciary  act  of  1892,  exclusive  original  jurisdiction  in 
equity  was  vested  in  circuit  judges  sitting  at  chambers,  the 
said  power  passed  from  the  supreme  court  and  justices  there- 
of to  the  circuit  judges  and  can  only  be  exercised,  under  a 
proper  construction  of  paragraph  14  of  said  will,  by  the  cir- 
cuit judge  who,  presiding  at  chambers  in  equity,  has  juris- 
diction in  equity.  To  support  this  contention  cases  in  which 
it  is  claimed  that  the  justices  of  the  supreme  court  sitting 
in  banco  exercised  original  jurisdiction  are  cited  as  follows: 
Tucker  v.  Est  of  Metccdf,  3  Haw.  180 ;  Davis  v.  Brewer,  3 
Haw.  359;  Wei  See  v.  Young  Sheong,  3  Haw.  489;  In  the 
Matter  of  the  Estate  of  His  Late  Majesty  LunalUo,  3  Haw. 
519;  Unauna  v.  Armstrong,  3  Haw.  705;  Kalakaua  v.  Ke- 
aweamahi,  4  Haw.  577,  and  Kdaeokekoi  v.  Kahele,  4  Haw. 
668. 

In  Tucker  v.  Est  of  Metcalf,  Chief  Justice  Allen,  as  chan- 
cellor, and  Hartwell,  Justice,  sat  in  an  equity  case  and  made 
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an  order  referring  the  cause  to  a  master  to  state  an  account 
in  the  matter  of  the  dissolution  of  a  partnership  "with  the 
agreement  that  Hartwell,  J.,  should  sit  with  the  chancellor, 
and  their  decision  be  final."  In  Davis  v.  Brewer,  Wei  See  v. 
Young  Sheong  (see  concurring  opinion  of  Hartwell,  J.), 
In  the  Matter  of  the  Estate  of  His  Late  Majesty  Lunalilo, 
Unauna  v.  Armstrong,  and  Kalaeokekoi  v.  Kahele,  the 
hearings  in  the  supreme  court  were  upon  appeal,  as  a  care- 
ful inspection  of  the  decisions  will  show,  except  in  the  case 
last  mentioned,  but  the  record  in  this  court  shows  that  in 
that  case  a  demurrer  was  heard  by  Judd,  C.  J.,  as  chan- 
cellor, and  sustained  by  him  March  23,  1883,  an  appeal 
being  taken  from  his  decision  on  March  24,  1883.  The 
decision  upon  this  appeal,  which  is  reported  in  4  Haw.  668, 
was  filed  April  11, 1883.  By  constitutional  and  statutory  pro- 
visions prior  to  the  judiciary  act  of  1892  original  jurisdic- 
tion in  equity  was  vested  in  the  supreme  court  and  circuit 
courts.  Such  jurisdiction  was  exercised  by  the  chief  jus- 
tice as  chancellor,  the  first  associate  justice  as  vice-chan- 
cellor, and,  subsequent  to  1862,  by  the  second  associate 
justice,  acting  severally  and  not  jointly,  and  from  the  deci- 
sion of  the  chancellor,  vice-chancellor  or  second  associate 
justice  an  appeal  lay  to  the  supreme  court  in  banco  (C!onsti- 
tuion  1852,  Art.  86;  Constitution  1864,  Art.  68;  Compiled 
Laws  1884,  Sees.  847,  848).  After  the  act  of  1878  (see  Com- 
piled Laws  1884,  p.  389),  and  prior  to  the  judiciary  act  of 
1892,  the  several  justices  of  the  supreme  court  sitting  at 
chambers,  and  the  several  circuit  judges,  exercised  original 
equity  jurisdiction.  A  careful  examination  of  the  decisions 
shows  that  it  was  the  rule  by  constitution,  statute  and  prac- 
tice for  a  single  justice  to  sit  in  equity  matters,  his  decision 
being  subject  to  appeal  to  the  supreme  court  in  banco.  To 
this  rule,  custom  or  practice  there  appears  to  have  been  only 
two  exceptions,  those  in  the  cases  of  Tucker  v.  Est  of  Met- 
calf,  and  Kalakaua  v.  Keaweamahi,  where,  by  agreement. 
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the  first  named  cause  was  submitted  to  the  chancellor  and 
Hartwell,  J.,  and  in  the  latter  cause  a  demurrer  was  heard 
in  the  first  instance  by  the  full  court,  by  consent,  for  the 
purpose  of  expediting  the  decree  in  the  cause  and  making 
the  decision  on  the  demurrer  final,  analogous  to  reserving  a 
question.  The  very  fact  that  in  these  two  last  cases  named 
the  submission  to  more  than  one  justice  was  by  consent 
tends  to  show  the  departure  made  in  these  cases  from  the 
usual  practice  in  equity  matters  wherein  original  jurisdic- 
tion in  equity  was  exercised  by  a  single  justice  sitting  in 
equity  at  chambers.  This  practice  obtained  at  the  time  the 
will  of  the  testatrix  was  written,  had  obtained  for  many 
years  prior  thereto,  and  was  in  force  at  the  time  the  will 
was  probated  and  took  effect;  hence  the  provision  of  the 
will  under  consideration  must  be  construed  as  being  intend- 
ed to  vest  and  as  vesting  in  the  justices  of  this  court  as 
individuals,  and  not  as  a  court,  the  power  of  filling  vacan* 
cies  among  the  trustees.  If  the  authority  to  fill  such  vacan- 
cies had  been  delegated  to  the  police  magistrate  of  Hono- 
lulu, it  would  be  evident  that  it  was  not  in  the  mind  of 
the  testatrix  that  the  particular  judge  or  court  exercising 
equity  jurisdiction  in  other  matters  touching  the  trust 
should  also  have  power  to  fill  vacancies  in  the  office  of 
trustee  under  the  will.  Inasmuch  as  the  justices  of  the 
supreme  court  at  the  time  the  will  became  effective  did  not 
act  jointly  or  as  a  court  in  banco  in  exercising  original  juris- 
diction, but  acted  severally,  it  would  be  extending  the  terms 
of  the  provision  of  the  will  under  consideration  to  hold  that 
tiie  testaUix  intended  by  the  language  used  that  when  a 
trustee  under  the  will  dies  or  resigns  the  vacancy  thereby 
occasioned  should  be  filled  by  appointment  made  by  the 
particular  court  exercising  original  equity  jurisdiction  in 
other  matters  pertaining  to  the  trust.  It  is  true  that  the 
testatrix  in  the  will  could  not  del^ate  a  judicial  function  to 
any  court;  that  such  functions  are  created  by  law  and  not 
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by  appointment  of  individuals.  But  the  naked  power  of 
appointing  in  succession  the  trustees  of  the  trust  is  not 
of  itself  a  judicial  function  but  a  power  which  may  be  cre- 
ated by  the  grantor  of  a  trust.  If  the  testatrix  had  named 
the  chancellor  as  the  person  to  fill  vacancies  it  might  well 
be  contended  that  she  intended  that  the  court  exercising 
original  equity  jurisdiction  should  fill  vacancies  among  the 
trustees  under  her  will,  and,  consequently,  that  when  the 
chief  justice  ceased  to  be  chancellor  and  the  powers  of  the 
chancellor  were  transferred  to  the  circuit  judge  sitting  at 
chambers  in  equity,  that  it  was  her  intention  that  the  latter 
should  thereafter  exercise  such  power  of  appointment.  We 
think  the  conclusion  is  reasonable  that  the  testatrix  in  nam- 
ing a  majority  of  the  justices  of  this  court  intended  that  the 
individuits  occupying  the  ofBices  of  chief  jtlstice  and 
associate  justices,  or  a  majority  of  them,  acting  as  in- 
dividuals, should  exercise  the  power  of  appointment,  and 
not  the  supreme  court,  and  that  the  language  used  is  merely 
descriptive  of  the  persons  whom  she  intended  should  exer- 
cise the  power.  This  conclusion  is  the  more  reasonable  one 
when  we  reflect  that  the  testatrix  must  have  known  of  the 
changes  which  occur  from  time  to  time  in  the  personnel  of 
the  justices  of  this  court. 

Construing  the  provision  in  the  will  of  the  testatrix 
touching  the  filling  of  vacancies  among  the  trustees  under 
the  will  as  we  do  makes  it  unnecessary  to  review  the  many 
authorities  to  which  we  have  been  cited  to  the  effect  that 
when  the  judge  of  a  certain  court  charged  with  the  sole 
exercise  of  original  jurisdiction  of  a  particular  subject, 
for  instance,  equity  or  probate,  is  vested  with  the  power  of 
filling  vacancies  among  tjie  trustees  of  a  trust  by  the  instru- 
ment creating  the  trust,  that  the  grantor  intended  to  vest 
the  court  with  such  power  and  not  the  judge  as  an  indi- 
vidual who  presides  over  such  court,  such  authorities  not 
being  in  point  here.    The  delay  and  confusion  that  have 
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arisen  in  the  matter  before  us  are  largely  due  to  the  im- 
proper action  of  the  trustees  under  the  will  of  the  testatrix 
in  petitioning  the  first  circuit  judge,  sitting  at  chambers  in 
equity,  to  confirm  the  appointment  of  William  Williamson 
as  trustee.  The  will  does  not  provide  that  the  choice  or 
appointment  made  by  the  justices  of  this  court  should  be 
subject  to  the  approval  or  consent  of  any  other  officer  or 
tribunal.  The  power  of  approval  implies  the  power  or  right 
of  disapproval — the  power  of  vetoing  the  act  of  the  justices 
of  this  court  in  exercising  the  power  of  appointment — and 
such  veto  power,  if  exercised  as  attempted  by  the  learned 
circuit  judge,  would  necessarily  result  in  defeating  the 
intent  of  the  testatrix  as  expressed  in  the  provisions  of  her 
will  under  consideration.  The  only  proper  petition  to  the 
circuit  judge  would  be  one  asking  that  he  name  the  amount 
of  the  bond  to  be  given  by  the  appointee  and  approve  the 
same  when  given. 

The  learned  circuit  judge  took  the  view  that  the  word 
"choice^'  in  the  provision  of  the  will  of  the  testatrix  under 
consideration  is  synonymous  with  and  means  "nominate," 
and  does  not  mean  ^'appoint,"  and  he  therefore  concludes 
that  the  power  of  approving  or  rejecting  a  "nomination" 
made  by  the  justices  or  a  majority  of  the  justices  of  this 
court  rests  with  him.  With  this  view  counsel  for  Charles 
E.  King  does  not  concur,  as  in  the  argument  on  the  appeal 
he  expressed  the  view  that  the  word  "choice"  is  sjmonymous 
with  and  means  "appoint,"  and  with  such  view  we  fully 
agree. 

The  decree  appealed  from  is  reversed  and  the  cause  is 
remanded  to  the  circuit  judge  sitting  at  chambers  in  equity 
with  instructions  to  dismiss  the  petition  asking  for  the 
approval  of  the  appointment  of  William  Williamson  in 
sucessibn  to  Samuel  M.  Damon  resigned,  and  for  such  fur- 
ther proceedings  as  are  consistent  with  the  views  herein 
expressed. 
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P.  R.  Bartlett  (Holmes  &  Oh(m  with  him  on  the  brief) 
for  the  trustees. 

E.  C.  Peters  for  Charles  E.  King. 
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Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

ExEMPTioKs — truckman. 

Plaintiff,  a  married  woman,  owned  an  auto-truck  with  which 
8he  did  the  buBlnesB  ot  a  truckman  on  her  own  eeparate  account; 
Bhe  did  not  drive  the  truck  but  her  huaband  drove  it  for  her, 
and  by  its  use  she  actually  earned  a  living:  Held,  that  plaintiff 
l8  a  truckman  within  the  meaning  of  aection  2470  R.  L.,  and 
that  the  truck  is  exempt  from  attachment  or  execution. 

Same — claim  of  ex€mption$. 

It  Ib  not  necesBary  for  an  attachment  or  execution  defendant 
to  make  a  claim  of  exemption  bb  to  property  Bpecifically  exempt 
from  Beizure  and  Bale  under  attachment  and  other  proceeB  where 
the  exemption  Btatutee  do  not  provide  for  the  making  of  Buch 
claim  but  do  make  the  officer  Beising  the  Bame  liable  to  an  action 
for  damagee  for  BUch  Beizure. 

Husband  and  Wife — Mtututwry  con$tructifm — exemptiw^. 

Section  2969  R.  L.  doee  not  amend  or  repeal  any  of  the  pro- 
viBiouB  in  the  Btatutee  exempting  Bpeciflc  perBonal  property  from 
Beizure  under  attachment  or  execution,  and  where  the  certificate 
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therein  provided  has  not  been  filed  with  the  treasurer,  property 
of  the  wife,  engaged  in  business  on  her  own  account,  which  is 
speeUleally  exegn^  fram  aeiiiire  under  attachment  or  execution, 
is  BOt  viibject  to  attachment  for  the  debt  of  her  husband. 

OPINION  OF  THE  COURT  BY  QUARX^S,  J. 

The  plaintiff,  a  married  woman,  owned  a  motor  truck 
with  which  she  did  the  business  of  teamster  or  truckman. 
She  did  not  drive  the  truck  herself,  but  her  husband  drove 
it  for  her  and  attended  to  the  business,  collecting  the  earn- 
ings which  were  deposited  in  bank  to  the  credit  of  the  plain- 
tiff and  by  her  checked  out.  She  had  no  other  business, 
and  by  the  use  of  the  truck  actually  earned  a  living  for  her- 
self and  family.  The  defendant,  The  Volcano  Stables  & 
Transportation  Company,  Limited,  sued  the  husband  of 
the  plaintiff  for  debt  and  caused  a  writ  of  attachment  to  be 
issued,  whereupon  the  defendant  Pua,  as  sheriff,  seized  the 
truck  under  the  attachment  and  held  it  prior  to  judgment, 
and  thereafter  for  sometime  held  it  under  an  execution 
which  issued  on  the  judgment.  Soon  after  the  seizure  the 
plaintiff,  acting  by  her  attorney,  notified  the  defendants 
that  the  truck  was  the  property  of  the  plaintiff,  was  exempt 
from  execution,  and  demanded  its  release.  The  present 
action  was  brought  by  the  plaintiff  against  the  defendants 
to  recover  damages  for  the  seizure  and  detention  of  the 
truck.  At  the  close  of  the  evidence  on  behalf  of  the  plain- 
tiff, which  evidence  tended  to  establish  the  foregoing  facts 
and  the  value  of  the  use  of  the  truck  during  the  time  of  its 
detention  by  the  defendants,  counsel  for  the  defendants 
moved  for  an  instruction  to  the  jury  to  find  for  the  defend- 
ants upon  three  grounds,  (1)  that  tiie  evidence  did  not 
show  that  the  plaintiff  was  entitled  to  recover,  (2)  that  the 
plaintiff  was  doing  business  separately  at  the  time  of  the 
attachment  of  the  truck  and  had  not  filed  a  certificate  with 
the  treasurer  as  required  by  the  provisions  of  section  2959 
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R.  L.,  and  (3)  that  the  plaintiff  had  not  shown  herself 
entitled  to  any  exemption  as  provided  by  section  2470  R.  L. 
The  trial  court  sustained  the  motion  and  directed  the  jury 
to  find  for  the  defendants,  whereupon  a  verdict  was  found 
in  favor  of  the  defendants.  The  plaintiff  excepted  to  the 
instruction  to  find  for  the  defendants  and  to  the  verdict. 

Section  2465  R.  L.  provides  that  "WTiere  an  officer  shall 
be  about  to  levy  an  attachment,  execution  or  other  pro- 
cess on  personal  property,  some  of  which  shall  be  claimed 
as  exempt,  he  shall  demand  of  the  defendant  in  writing 
that  he  make  selection  of  such  property  as  is  exempt  to  him 
and  in  reference  to  which  he  has  the  right  of  selection ;  or, 
failing  so  to  do,  the  officer  shall  make  it  for  him,  and  any 
selection  so  made  shall  be  conclusive  on  the  defendant." 
Section  2470  R.  L.  exempts  from  attachment  and  execution 
one  dray,  truck  or  automobile,  by  the  use  of  which  a  cart- 
man,  drajrman  or  truckman  actually  earns  his  living.  Sec- 
tion 2467  provides  that  if  any  officer  shall  seize  or  sell  prop- 
erty exempt  from  execution  under  section  2470  "he  shall 
be  liable  to  an  action  at  the  suit  of  the  owner  for  all  dam- 
ages and  costs  sustained  thereby."  It  is  claimed  on  behalf 
of  the  defendants  that  because  the  plaintiff  did  not  drive 
the  truck  in  question,  but  the  same  was  driven  by  her  hus- 
band, she  is  not  a  truckman  within  the  meaning  of  the 
statute.  The  truck  was  used  in  hauling  freight  from  place 
to  place  for  hire  and  by  such  means  the  plaintiff  actually 
earned  a  living  for  herself  and  family.  The  inability  of  the 
plaintiff  to  drive  the  truck  herself  did  not  prevent  her  from 
being  a  truckman  within  the  contemplation  of  the  statute, 
she  having  no  other  business  or  occupation.  She  might  well 
carry  on  the  business  of  trucking  by  the  hands  of  another 
when  by  so  doing  she  actually  earns  her  living.  She  is  not 
to  be  denied  the  benefit  of  the  exemption  simply  for  the 
reason  that  on  account  of  her  sex  or  for  other  cause  she  can- 
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not  drive  the  truck  herself.  The  object  and  purpose  of 
exempting  from  attachment  and  execution  specific  articles 
by  which  one  in  an  occupation  actually  earns  a  living 
applies  to  the  case  before  us  and  the  plaintiff  is  within  the 
intent  and  spirit  of  the  statute.  That  it  is  not  necessary 
that  she  drive  the  truck  in  person  in  order  to  receive  the 
benefits  of  the  statute,  see  11  R.  C.  L.  501;  Bruaie  v.  Grif- 
fith, 34  Cal.  302;  Elder  v.  Williams,  16  Nev.  416;  Consoli- 
dated  Tank  Line  Co.  v.  Hunt  (la.),  12  L.  R.  A.  476;  2 
Freeman  on  Executions,  3  ed.,  Sec.  224. 

It  is  contended  on  behalf  of  the  defendants  that  as  the 
plaintiff  was  doing  business  on  her  own  behalf,  and  the 
certificate  required  by  section  2959  R.  L.  had  not  been  filed 
with  the  treasurer,  that  the  said  truck  was  by  the  terms 
of  that  statute  subject  to  attachment  and  execution  for  the 
debts  of  her  husband.  In  applying  these  several  statutes 
to  the  case  at  bar  we  must  consider  section  2959  and  con- 
strue it  with  reference  to  the  other  statutes  mentioned, 
and,  doing  so,  we  hold  that  the  language  'If  such  certificate 
be  not  filed  as  aforesaid,  the  personal  property  employed  in 
such  business  shall  be  liable  to  be  attached  bs  the  property 
of  the  husband,  and  to  be  taken  on  execution  against  him," 
found  in  said  section  2959,  has  no  application  to  personal 
property  of  the  wife  which  is  otherwise  exempt  from  execu- 
tion, although  she  is  doing  business  in  her  own  right  and 
the  certificate  has  not  been  filed.  The  legislature  did  not 
intend  by  the  enactment  of  section  2959  to  amend  or  repeal 
any  provision  of  the  exemption  statutes. 

It  is  urged  on  behalf  of  the  defendants  that  the  motion 
for  a  directed  verdict  was  properly  granted  for  the  reason 
that  the  execution  defendant — the  husband  of  the  plain- 
tiff— ^made  no  claim  of  exemption  of  the  truck  and  ttiat 
the  claim  of  exemption  made  by  the  plaintiff  cannot  avail, 
she  being  a  third  party  to  the  attachment  proceedings.  We 
hold  that  no  claim  of  exemption  either  by  the  plaintiff  or  her 
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husband  was  necessary,  the  truck  being  specifically  exempt 
from  execution  and  the  shmff  being  made  liable  by  statute 
for  its  seizure.  Statutory  provisions  in  many  jurisdictions 
require  that  a  claim  of  exemption  shall  be  made  by  the 
execution  defendant  and  that  if  he  fails  to  make  such  claim 
he  waives  the  exemption.  We  have  no  such  statutory  re- 
quirement. Under  our  statutes,  where  the  execution  de* 
fendant  has  more  Uian  the  statute  exempts  of  a  certam 
class  of  personal  property,  two  trucks,  for  instance,  it  is 
the  duty  of  the  sheriff  to  take  the  initial  step  by  notifying 
the  defendant  to  make  his  selection  and  if  the  defendant 
fails  to  make  such  selection  then  it  is  the  duty  of  the  sheriff 
to  make  it  for  him.  The  language  of  the  statutes  cited, 
when  considered  together,  rather  negatives  the  idea  that 
specific  exemptions  must  be  claimed  by  the  execution  de- 
fendant. It  would  seem  an  anomaly  to  hold  tiiat  if  the 
truck  belonged  to  the  husband  of  the  plaintiff  it  would  be 
exempt  under  the  said  attachment  and  execution,  and  that, 
having  failed  to  file  the  certificate  required  by  section  2959, 
it  is  subject  to  execution  against  the  husband  of  plaintiff 
as  his  property,  and  we  are  unable  to  come  to  such  con- 
clusion. The  notice  and  claim  of  exemption  given  by  plain- 
tiff, although  not  required  by  the  statutes,  were  proper 
under  the  circumstances  as  they  brought  home  to  the  de- 
fendants the  ownership  and  claim  of  exemption  on  the  part 
of  the  plaintiff.  The  trial  court  erred  in  directing  a  vardict 
for  the  defendants. 

The  exceptions  are  sustained  and  the  cause  remanded  for 
a  new  trial.  The  costs  in  this  court  are  awarded  to  the 
plaintiff. 

/.  W.  RrisseU  and  Harry  Irwin  for  plaintiff. 

Carlsmith  A  Ralph  for  defendants. 
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Ljbbl  AiTD  Slandeb — privileged  communication. 

An  attorney  in  the  conduct  of  Judicial  proceedings  Is  privi- 
leged from  prosecution  tor  libel  or  slander  in  respect  to  words 
or  writings  used  in  the  course  of  such  proceedings  reflecting 
injuriously  upon  others  when  such  words  or  writings  are  material 
and  pertinent  to  the  questions  involved  regardless  of  the  motive 
prompting  the  use  of  the  words  or  writings,  but  counsel  shall 
not  avail  himself  of  his  situation  to  gratify  private  malice  by 
uttering  slanderous  expressions  against  a  party,  witness  or  third 
person  which  have  no  relation  to  the  subject-matter  of  the  mquiry. 

EviDxirci — burden  of. 

Where  plaintiff  has  made  out  a  prima  facie  case  the  burden 
of  evidence  shifts  to  defendant  and  a  nonsuit  should  not  be 
granted. 

Dismissal  and  Nonsuit — motion  for — ejEtect  of  on  evidence. 

A  motion  for  a  Judgment  of  nonsuit  admits  everything  the 
evidence  fairly  tends  to  prove. 

opinion  op  the  court  by  coke,  J. 

(Robertson,  C.J.,  dissenting.) 

This  is  an  action  based  upon  alleged  false  and  defama- 
tory words  spoken  maliciously  of  and  concerning  plaintiff 
herein  in  the  course  of  defendant's  address,  as  an  attorney, 
to  a  jury  impaneled  to  try  the  case  of  John  Mitsuhashi 
against  Joseph  Ferry,  plaintiff  herein,  then  pending  in  and 
before  the  fourth  circuit  court.     The  latter  case  was  an 
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action  for  damages  for  alleged  malicious  prosecution  of  said 
Mitsuhashi  by  Ferry.  In  that  case  Carlsmith,  the  defend- 
ant herein,  was  the  attorney  for  Mitsuhashi. 

The  plaintiff's  second  amended  complaint,  upon  which 
the  case  finally  went  to  trial,  set  forth  the  alleged  slander- 
ous words  of  the  defendant  Carlsmith,  included  in  which 
is  the  following:  **He  (meaning  the  plaintiff  herein)  at- 
tempted to  blackmail  John  Mitsuhasihi,  meaning  and  in- 
tending thereby  to  charge  that  plaintiff  herein  had  feloni- 
ously attempted  to  extort  money  from  said  John  Mitsu- 
hashi; that  shyster  Ferry  (meaning  the  plaintiff  herein) 
was  trying  to  do  up  this  old  man.  He  (meaning  the  plain- 
tiff herein)  was  after  scheme  money,  meaning  and  intend- 
ing thereby  to  charge  that  the  plaintiff  herein  was  a  tricky 
lawyer  and  was  doing  his  business  as  such  lawyer  in  a  dis- 
honest way  and  without  professional  honor.  The  defend- 
ant (meaning  the  plaintiff  herein)  wanted  the  plaintiff 
(meaning  Mitsuhashi)  to  pay  him  $200,  for  what?  The 
defendant  Ferry  (meaning  the  plaintiff  herein)  was  after 
hush  money;  he  was  after  blood  money,  meaning  and  in- 
tending thereby  to  charge  that  the  plaintiff  herein  was 
feloniously  attempting  to  extort  the  sum  of  $200  from  said 
Mitsuhashi.  *  *  *  All  of  which  said  words  were  false 
and  defamatory  and  were  not  pertinent  or  material  to  the 
issue  in  said  action  or  to  the  matters  then  under  discussion 
or  inquiry." 

The  plaintiff  produced  a  considerable  amount  of  evi- 
dence in  support  of  the  allegations  of  his  complaint  and 
rested  his  case,  whereupon  the  defendant  moved  for  a  judg- 
ment of  nonsuit  upon  various  grounds,  but  which,  for  the 
purpose  of  this  opinion,  may  be  confined  to  the  following: 
(1)  That  the  plaintiff  had  failed  to  show  that  the  defama- 
tory words  spoken  by  defendant,  as  set  forth  in  plaintiff's 
amended  declaration,  were  not  pertinent,  relative  and  ma- 
terial and  did  not  have  reference  to  the  matters  and  issues 
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in  the  case  of  Mitsuhashi  against  Ferry;  (2)  that  the  plain- 
tiff had,  by  the  evidence  introduced  in  his  behalf,  affirma- 
tively shown  and  proven  that  the  said  defamatory  words 
were  spoken  in  relation  to  and  in  connection  with  the  action 
and  with  reference  to  the  matters  in  issue  in  the  case  of 
Mitsuhashi  against  Ferry,  and  (3)  that  the  plaintiff  had 
affirmatively  shown  and  proven  that  the  defamatory  words 
were  privileged."    As  a  general  proposition  of  law  we  hold 
it  to  be  well  settled  that  attorneys,  in  the  conduct  of 
judicial  proceedings,  are  privileged  from  prosecution  for 
libel  or  slander  in  respect  to  words  or  writings,  used  in  the 
course  of  such   proceedings,   reflecting   injuriously   upon 
others,  when  such  words  and  writings  are  material  and  per- 
tinent to  the  question  involved.   Within  this  limit  the  pro- 
tection is  complete  irrespective  of  the  motive  prompting 
the  use  of  the  words  or  writings,  but  the  privilege  does  not 
extend  to  matters  having  no  materiality  or  pertinency  to 
the  question  involved  in  the  suit.    The  communication  is 
absolutely  privileged  if  the  same  is  a  fair  comment  upon 
the  evidence  and  relevant  to  the  matters  at  issue.  "Counsel 
is  not  liable  to  answer  for  defamatory  matter  uttered  by 
him  in  the  trial  of  a  cause  if  the  matter  is  applicable  and 
pertinent  to  the  subject  of  inquiry,  but  this  privilege  of 
counsel  must  be  understood  to  have  this  limitation,  that 
he  shall  not  avail  himself  of  his  situation  to  gratify  private 
malice  by  uttering  slanderous  expressions  against  party, 
witness,  or  third  persons  which  have  no  relation  to  the  sub- 
ject-matter of  the  inquiry."    Townshend,  Slander  &  Libel, 
3  ed.  392.    25  Cyc.  383. 

This  leads  us  to  a  consideration  of  the  question  whether 
the  defendant  Carlsmith,  in  his  argument  to  the  jury  in 
the  case  of  Mitsuhashi  against  Ferry,  exceeded  the  limit 
to  which  he  would  be  afforded  protection  by  the  rule  just 
stated,  or  whether  his  language  to  the  jury  constituted  a 
fair  comment  upon  the  evidence  and  was  based  upon  mat- 
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ters  relevant  to  the  issue.  Upon  whom  rested  the  burden  of 
proof  of  the  negative  allegation  contained  in  the  complaint, 
that  is  to  say,  ''that  the  words  spoken  were  not  pertinent 
or  material  to  the  issue  in  said  action  or  to  the  matters  then 
under  discussion  or  inquiry,"  has  occupied  much  of  the  at- 
tention of  counsel  herein,  both  in  their  oral  argument  and 
in  their  briefs.  We  recognize  that  the  authorities  are  badly 
divided  upon  this  question. 

Conceding  for  the  purpose  of  this  opinion,  but  not  so 
deciding,  that  the  burden  of  proving  the  negative  allega- 
tion of  the  non-materiality  of  the  words  allied  to  have 
been  maliciously  and  slanderously  spoken  by  defendant, 
to  be  upon  the  plaintiff,  and  in  view  of  the  fact  that  ample 
evidence  was  adduced  on  the  part  of  the  plaintiff  in  proof 
of  malice  and  the  other  material  allegations  contained  in 
plaintiff's  complaint,  there  remains  but  one  question  for 
us  to  decide,  namely,  whether  th^re  was  sufficient  evidence 
introduced  up  to  the  time  of  the  presentation  of  the  motion 
for  nonsuit  to  sustain  the  allegation  of  the  non-materiality 
of  the  words  spoken  to  the  issues  involved,  thereby  shifting 
the  burden  of  the  evidence  from  plaintiff  to  defendant.  The 
burd^i  of  proof  remains  with  the  party  upon  which  it  is 
cast  by  the  pleadings,  but  the  burden  of  the  evidence  may 
shift  back  and  forth  with  the  ebb  and  flow  of  the  testimony. 

The  plaintiff  Ferry  in  his  testimony  before  the  jury  in 
this  case  explained  at  great  length  and  in  detail  the  facts 
and  circumstances  surrounding  his  entire  dealings  with 
Mitsuhashi,  and  particularly  with  reference  to  the  two  hun- 
dred dollar  transaction,  in  regard  to  which  Carlsmith  in 
his  address  to  the  jury  is  alleged  to  have  made  use  of  the 
words  "hush  money"  and  "blood  money,"  thereby  accusing 
Ferry  of  feloniously  attempting  to  extort  from  Mitsuhashi 
the  sum  of  two  hundred  dollars.  The  evidence  sufficiently 
establishes  the  fact  that  the  client  of  Ferry  had  endeavored 
to  settle  a  pending  suit  with  Mitsuhashi  by  the  latter's 
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payment  of  the  sum  of  two  hundred  dollars  to  cover  costs 
and  expenses,  and  that  the  proposition  of  settling  on  such 
terms  was,  by  direction  of  his  client,  presented  by  Ferry  to 
Mitsuhashi.  Ferry  further  testified  that  to  the  best  of. his 
recollection  he  had  given  the  same  evidence  regarding  these 
transactions  in  the  trial  of  the  malicious  prosecution  case 
of  Mitsuhashi  against  Ferry.  The  evidence  of  Ferry  (and 
there  is  no  other  evidence  in  the  record  pertaining  to  the 
subject)  clearly  shows  that  the  dealings  between  himself 
and  Mitsuhashi  relative  to  the  two  hundred  dollars  were 
innocent  of  wrong  and  entirely  free  from  any  taint  or  just 
suspicion  that  Ferry  was  acting  dishonestly  in  relation 
thereto.  In  the  light  of  this  evidence  it  was  not  a  fair  com- 
ment upon  the  evidence  nor  material  to  the  issues  involved 
in  the  case,  in  referring  to  this  transaction,  to  accuse  Ferry 
of  attempting  to  obtain  hush  money  or  blood  money  from 
Mitsuhashi,  unless  there  w^as  other  evidence  in  the  case 
justifying  the  use  of  the  language.  It  is  neither  relevant 
nor  material  to  characterize  an  innocent  transaction  as  an 
attempt  to  extort  blood  money.  "Surely  no  one  would  con- 
tend that,  when  the  facts  show  that  a  person  had  been 
caught  passing  counterfeit  50-cent  pieces,  it  would  be  rele- 
vant to  refer  to  the  occurrence  as  the  'discovery  of  another 
Jack  the  Ripper.' "  Press  Pub.  Co.  v.  Gillette,  229  Fed. 
108.  In  view  of  the  fullness  of  Ferry's  testimony  respecting 
this  transaction  we  are  of  the  opinion  that  the  burden  of 
producing  such  other  evidence,  if  any  existed,  was  shifted 
to  the  defendant.  Counsel  for  the  defendant  took  the  posi- 
tion that  it  was  incumbent  upon  the  plaintifiF  to  have  pre- 
sented in  evidence  a  transcript  of  the  entire  evidence  given 
at  the  trial  of  the  malicious  prosecution  case  in  order  to 
establish  the  non-materiality  of  the  language  claimed  to 
have  been  used  by  defendant  to  the  issues  in  the  case. 
We  think  this  course,  although  a  cautious  one,  not  neces- 
sary for  reasons  above  set  forth.     If  there  was  anything 
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in  such  evidence  that  would  rebut  and  overcome  the  prima 
facie  case  made  by  the  plaintiff  it  was  a  matter  available 
to  the  defendant.  We  hold  that  plaintiff  had  at  the  close 
of  the  evidence  made  out  a  prima  fade  case  and  was  en- 
titled to  have  the  same  passed  upon  by  the  jury,  and  that 
the  trial  court  erred  in  granting  the  motion  for  nonsuit. 
"A  motion  for  a  judgment  of  nonsuit  admits  everything 
which  the  evidence  fairly  tends  to  prove."  2  Thompson  on 
Trials,  Sees.  2267-2268;  2  Chamberlayne  on  Evidence,  Sec. 
980;  Kelley  v.  Owens,  30  Pac.  596. 

The  order  granting  the  nonsuit  herein  is  hereby  reversed 
and  the  cause  remanded  to  the  lower  court  for  a  new  trial. 

Harry  Irwin  for  plaintiff. 

W.  H.  Smith  (Carhmith  &  Rolph  with  him  on  the  brief) 
for  defendant. 

DISSENTING  OPINION  OF  ROBERTSON,  C.J. 

It  is  assumed  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  the  words  uttered  by  the  defendant 
were  not  pertinent  or  material  in  or  to  the  case  in  the 
course  of  the  trial  of  which  they  were  spoken.  In  order  to 
sustain  this  burden  it  was  incumbent  on  the  plaintiff  to 
show  that  the  language  complained  of  was  not  permissible 
comment  upon  any  of  the  evidence  given  in  the  former 
case  viewed  from  any  possible  angle.  See  Youmans  v. 
Smith,  153  N.  Y.  214,  219.  No  such  proof  was  offered  in 
the  case  at  bar.  Counsel  for  the  plaintiff  took  the  position 
at  the  trial,  as  he  has  done  in  this  court,  that  the  burden 
was  upon  the  defendant  to  show  by  way  of  defense  that  his 
remarks  were  pertinent  and  material  to  some  issue  in  the 
former  case,  and  he  made  no  attempt  to  prove  the  negative. 
On  cross-examination  of  the  plaintiff  testimony  was  elicited 
tending  to  show  that  the  two  hundred  dollar  proposition 
was  a  bona  fide  one  made  in  connection  with  the  settle- 
ment of  a  then  pending  action  of  ejectment  in  which  Mit- 
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suhashi  was  the  defendant.  If  there  was  any  evidence  in 
this  case  that  there  was  no  testimony  in  the  malicious 
prosecution  case  other  than  that  given  by  Ferry  I  would 
concur  with  the  majority  that  the  language  used  by  the 
defendant  was  not  pertinent  or  material,  but  wholly  un- 
justified. As  the  evidence  stood  when  the  plaintiff  rested 
his  case  I  think  the  trial  judge  was  obliged  to  hold  that  the 
plaintiff  had  failed  to  make  a  prima  facie  showing  that  the 
language  was  not  pertinent  or  material.  He  was  unable  to 
say,  as  this  court  is  unable  to  say,  that  there  was  no  evi- 
dence in  the  case  which  could  have  served  as  a  basis  for  an 
accusation  of  blackmail.  The  case  of  Press  Pub.  Co.  v.  Gil- 
lette, 229  Fed.  108,  was  not  one  involving  the  privilege  of 
a  witness  or  counsel  in  a  proceeding  in  court,  and,  it  seems 
to  me,  throws  no  light  on  the  question  involved  in  the  case 
at  bar. 


THE  TRUSTEES  OF  THE  HILO  BOARDING  SCHOOL, 
A  CORPORATION,  v.  THE  TERRITORY  OF 
HAWAII. 

No.  965. 

Appeal  from  Water  Commissioner. 
Hon.  C.  F.  Parsons,  Commissioner. 

Abqued  Januabt  18,  1917.  Decided  Febbuabt  14,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Watbbs    and    Watebcoubses — appeal    and    error— findings    of    water 
commissioner. 
On  aa  appeal  from  the  decision  of  a  water  commissioner,  where 
the  determination  of  a  question  of  fact  depended  on  conflicting 
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testimony,  the  finding  of  the  commissioner  ought  not  to  be  dis- 
turbed if  it  is  supported  by  substantial  evidence  and  does  not 
appear  to  be  against  the  weight  of  the  evidence,  or  inherently 
inequitable. 

In  this  case  the  decision  of  the  commissioner  is  affirmed  upon 
the  evidence. 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.J. 

This  is  a  suit  which  was  brought  before  the  circuit  judge 
of  the  fourth  circuit,  sitting  as  water  commissioner,  by  The 
Trustees  of  the  Hilo  Boarding  School,  a  corporation,  against 
the  Territory  of  Hawaii  and  over  30  others  for  the  adjudi- 
cation and  determination  of  a  certain  disputed  water  right 
claimed  by  the  petitioner.  Only  the  Territory  contested  the 
case,  and  the  matter  is  now  before  us  on  the  Territory's 
appeal  from  the  decision  of  the  commissioner.  The  appellant 
complains  of  certain  rulings  as  to  the  admission  of  evidence 
which  we  deem  it  unnecessary  to  discuss  since,  under  the 
view  we  take  of  the  case,  the  decision  of  the  commissioner 
ought  to  be  affirmed  upon  all  the  evidence  which  went  in 
without  objection.  After  argument  was  had  on  the  appeal 
the  members  of  this  court,  accompanied  by  counsel,  viewed 
the  locus  and  examined  the  several  points  on  the  ground  to 
which  argument  had  been  directed  and  attention  was  called. 

The  water  right  in  question  is  claimed  by  the  petitioner 
as  an  appurtenance  of  the  land  of  Punahoa,  situate  in  Hilo, 
Island  of  Hawaii,  which  was  awarded  to  the  American 
Board  of  Commissioners  for  Foreign  Missions  in  1849  by 
Land  Commission  Award  387,  Part  4,  Sec.  1.  And  the  peti- 
tioner claims  as  the  owner  of  a  portion  of  the  land  of  Puna- 
hoa; as  grantee  of  certain  owners  of  other  portions  thereof; 
and  by  adverse  user  for  over  twenty  years  as  against  the 
owners  of  other  portions  of  the  land,  being  the  non-contest- 
ing respondents  in  this  case.  The  Territory  concedes  that 
a  water  right  passed  with  the  award  of  the  land  of  Punahoa 
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as  appurtenant  thereto,  but  claims  that  the  decision  of  the 
commissioner  was  erroneous  in  that  in  determining  the 
right  he  allowed  a  much  greater  quantity  of  water  than  the 
proofs  authorized. 

The  south  branch  of  the  Wailuku  river,  from  which  the 
water  in  question  is  taken,  has  its  origin  and  flows  its  entire 
length  on  the  government  land  of  Piihonua.  At  and  above 
the  point  of  diversion,  at  an  elevation  above  sea  level  of 
from  1040  to  1060  feet,  there  is  a  peculiar  formation  of  lava 
rock  constituting  a  chain  of  huge  boulders  extending  up  the 
bed  of  the  stream.  These  boulders  have  been  connected  by 
a  series  of  dams,  seven  in  number,  which  were  put  in  for 
the  purpose  and  have  the  effect  of  collecting  and  retaining 
the  water  of  the  stream,  or  a  portion  of  it,  according  to  the 
volume  of  the  total  flow  which  varies  from  day  to  day,  and 
taking  it  out  at  a  point  on  the  south  bank  of  the  stream 
whence  it  flows  for  some  distance  through  what  appears  to 
be  a  small  gulch  or  natural  waterway  and  thence  over  and 
across  Piihonua  on  to  Punahoa  through  what  is  admittedly 
an .  artificial  ditch  which  eventually  passes  through  the 
premises  of  the  petitioner,  in  the  town  of  Hilo,  and  may 
finally  reach  the  sea.  This  is  a  very  general  description  of 
the  situation  as  it  appears  on  the  ground.  There  were  two 
or  three  branches  from  the  ditch  in  the  town  of  Hilo,  and 
the  Territory  contends  that  originally  there  was  a  branch 
immediately  above  the  third  Halai  hill  (I^iuhonu)  which 
carried  a  portion  of  the  water  over  to  the  adjoining  land  of 
Ponahawai  for  the  use  of  the  occupants  of  that  land,  also 
that  from  a  point  at  the  base  of  the  second  Halai  hill  a 
branch  took  a  portion  of  the  water  to  the  lower  part  of  the 
land  of  Piihonua.  These  claims  are  disputed  by  the  peti- 
tioner and  there  has  been  no  water  flowing  in  these  branches 
for  a  long  time.  We  think  the  facts  need  not  be  determined. 
The  ultimate  question  which  the  commissioner  had  to  de- 
cide was  what  quantity  of  water  passed  as  appurtenant  to 
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Punahoa  by  the  Land  Commission  Award  of  1849.  There 
was  no  direct  evidence  on  this  point.  There  is  no  reason  to 
believe  that  the  right  as  it  existed  or  was  exercised  before 
or  at  the  time  of  the  issuance  of  the  award  of  Punahoa  was 
defined  by  any  definite  or  maximum  quantity  or  any  specific 
proportion  of  the  water  flowing  in  the  stream.  So  far  as  the 
evidence  discloses,  the  original  right  was  to  divert  and  take 
from  the  stream  as  much  water. as  could  be  diverted  by  the 
means  used,  namely,  dams  composed  of  loose  rocks,  turf 
and  logs,  and  to  take  the  same,  less  whatever,  if  any,  be- 
longed to  Ponahawai  or  the  lower  part  of  Piihonua,  to  Pu- 
nahoa. The  quantity  of  water  thus  diverted  necessarily 
varied  from  time  to  time  as  the  flow  in  the  stream  was 
affected  by  the  amount  of  rainfall  above  the  place  of  diver- 
sion. The  evidence  tends  to  show  that  in  a  time  of  drouth 
practically  all  the  water  of  the  stream  could  be  diverted  into 
the  ditch.  The  petitioner  alleged  and  claimed  that  its  right 
should  now  be  defined  by  quantity  and  that  the  quantity 
was  approximately  ten  million  gallons  of  water  each  twenty- 
four  hours.  The  commissioner  held  that  the  petitioner  was 
entitled  to  divert  from  the  stream  five  million  five  hundred 
and  ninety  thousand  gallons  a  day.  This,  of  course,  fixed 
the  maximum  quantity  which  the  petitioner  would  be 
entitled  to  divert  in  any  one  day  since  the  quantity  flowing 
in  the  stream  might  at  times  be  less  than  that.  The  peti- 
tioner now  contends  that  upon  the  evidence  it  was  and  is 
entitled  to  divert  ten  million  gallons  per  day.  But  as  it  did 
not  appeal  from  the  decision  of  the  commissioner  this  court 
would  not  be  authorized  to  increase  the  amount  fixed  by  the 
decision.  The  Territory  contends  that  the  amoimt  fixed 
by  the  commissioner  was  at  least  one  million  gallons  more 
than  the  evidence  warranted.  There  was  no  evidence  of 
any  measurements  having  been  made  of  the  water  flowing  in 
the  ditch  or  the  stream  imtil  in  recent  years,  and  the  evi- 
dence tending  to  throw  light  upon  the  quantity  which  flowed 
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in  the  ditch  in  former  years  was  very  conflicting.  The  origin 
of  the  ditch  is  obscure,  and  rests  in  hearsay  and  tradition. 
On  behalf  of  the  petitioner  some  witnesses  testified  to 
having  been  informed  that  the  ditch,  with  its  branches,  had 
been  constructed  by  one  Aki,  who  is  said  to  have  been  kono- 
hiki  of  Punahoa,  in  1813.  Other  witnesses  for  the  petitioner 
testified  that  according  to  their  information  the  ditch  was 
made  by  Rev.  Joseph  Goodrich  of  the  Sandwich  Islands  Mis- 
sion in  1824.  The  theory  of  the  Territory  is  that  the  ditch 
was  built  by  I,  a  high  chief  of  Hilo,  who  is  said  to  have  lived 
in  the  seventeenth  century,  there  being  evidence  that  the 
ditch  was  known  to  kamaainas  as  "I  auwai.''  The  construc- 
tion of  the  ditch  was  a  work  of  considerable  magnitude  and 
importance,  and  we  incline  to  the  belief  that  if  it  had  been 
done  at  so  recent  a  time  as  1813  or  1824  the  indentity  of  the 
author  of  Hie  project  and  the  purpose  for  which  it  was  insti- 
tuted would  be  known  with  more  certainty  at  this  time. 
Be  the  fact  as  it  may,  the  evidence  tends  to  show  that  long 
prior  to  1849  the  wat^r  of  the  ditch  was  used  not  only  for 
the  domestic  purposes  of  the  inhabitants  but  for  power 
purposes  also.  Commodore  Wilkes  (U.  S.  Exploring  Ex- 
pedition, Vol.  IV.,  pp.  208,  209)  spoke  of  a  small  sugar  mill 
owned  by  Governor  Adams  which  was  "worked  by  a  small 
stream  of  water  led  from  the  Wailuku  river,"  and  which  in 
1840  turned  out  about  thirty  tons  of  sugar.  Counsel  for  the 
Territory  contends  that  that  mill  was  situated  on  the  land 
of  Ponahawai,  and  was  operated  by  the  water  from  the 
ditch  which  branched  around  to  the  south  of  the  upper 
Halai  hill.  The  award  of  Punahoa  recites  that  the  land  had 
been  given  to  the  Sandwich  Islands  Mission  by  the  King 
and  Kaahumanu  about  the  year  1827,  and  there  was  testi- 
mony tending  to  show  that  Mr.  Goodrich  operated  a  sugar 
mill  by  water  power  on  the  mission  premises  between  1827 
and  1837.  And  there  was  testimony  to  the  effect  that  from 
1848  to  1853  the  mill  of  a  sugar  plantation  on  Ponahawai 
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conducted  by  some  chinamen  was  operated  by  water  ob- 
tained from  the  mission  ditch.  The  Hilo  Boarding  School 
was  established  in  the  year  1836  and  since  then  the  water 
of  this  ditch  has  continually  been  used  for  domestic  purposes 
and  to  some  extent  for  irrigation  on  the  school  premises. 
Since  1888  it  has  been  used  also  for  power  purposes  at  the 
school.  There  was  conflict  in  the  testimony  as  to  the 
original  number  of  dams  in  the  stream  above  the  intake  of 
the  ditch.  Some  of  the  witnesses  testified  that  formerly 
there  were  not  more  than  two  dams,  while  others  testified 
that  there  were  as  many  as  six  or  seven.  In  1895  the  peti- 
tioner leased  the  water  of  the  ditch  to  the  Hilo  Electric  Light 
Company  for  power  purposes,  and  the  testimony  shows  that 
the  company  caused  some  blasting  and  excavating  to  be 
done  in  the  bed  of  the  stream  above  the  intake  of  the  ditch, 
and  repaired  the  dams  and  improved  their  condition  and 
stability  with  the  use  of  cement.  The  effect  of  that  work 
must  have  been  to  increase  the  amount  of  water  diverted 
into  the  ditch  at  times  when  the  flow'  in  the  stream  was  less 
than  normal.  The  testimony  shows  that  the  maxunum 
capacity  of  the  intake  is  twelve  million  gallons  per  twenty- 
four  hours,  and  Mr.  E.  D.  Baldwin,  a  witness  for  the  peti- 
tioner, testified  that  he  measured  the  flow  at  the  intake  on 
December  20,  1898,  and  found  it  to  be  eleven  million  gal- 
lons. At  that  time,  he  said,  about  an  equal  amount  was 
passing  down  the  stream.  What  proportion  of  the  water 
then  entering  the  intake  actually  reached  the  premises  of 
the  petitioner,  or  the  point  in  the  ditch  at  which  the  electric 
light  company  took  the  water  for  power,  was  not  made  to 
appear.  What  appears  to  he  an  inherently  weak  point  in  the 
ditch  is  at  a  small  gulch  called  Kalama.  At  this  point,  at 
an  elevation  of  about  six  hundred  feet,  the  water  of  the  ditch 
drops  into  the  gulch,  flows  down  it  for  a  short  distance,  and 
is  taken  out  by  the  continuation  of  the  ditch  at  the  opposite 
side  with  the  assistance  of  a  dam  in  the  bed  of  the  gulch. 
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At  one  time  there  was  a  cement  dam  there,  but  it  was 
washed  away  and  has  been  replaced  by  one  of  stones.  The 
gulch  must  be  subject  to  freshets  in  times  of  heavy  rains. 
It  is  evident  that  whatever  quantity  of  water  may  enter  the 
intake  no  greater  quantity  can  pass  below  Kalama  gulch 
than  the  capacity  of  the  ditch  and  dam  at  that  point  can 
carry.  Mr.  C.  T.  Bailey,  a  witness  for  tiie  Territory,  testified 
that  on  December  5,  1914,  he  measured  the  flow  at  that 
point  and  found  that  three  million  one  hundred  and  ninety 
thousand  gallons  were  flowing  over  or  through  the  dam 
while  two  million  four  hundred  thousand  gallons  were  con- 
tinuing down  the  ditch.  Apparently,  the  commissioner,  in 
arriving  at  the  conclusion  reached  by  him,  took  the  meas- 
urement made  by  Mr.  Bailey  as  an  important  factor.  It 
does  not  appear  whether  or  not  at  the  time  the  measure- 
ment was  taken  there  was  any  water  flowing  in  the  gulch  as 
distmguished  from  what  was  brought  in  by  the  ditch.  Mr. 
Bailey  further  testified  that  on  January  10,  1915,  he  found 
one  million  gallons  coming  down  Kalanm  gulch,  and  counsel 
for  the  Territory,  in  this  connection,  claims  that  the  quan- 
tity fixed  by  the  decision  of  the  commissioner  is  at  least  one 
million  gallons  too  much.  But  this  court  cannot  say,  in  the 
absence  of  testimony,  that  one  million  gallons,  or  any  water 
at  all,  was  coming  down  Kalama  gulch  on  December  5, 1914. 
The  commissioner  examined  and  analyzed  the  testimony 
with  care.  We  do  not  feel  obliged  to  review  it  at  length.  It 
was  entirely  circumstantial  so  far  as  the  ultimate  question 
as  to  what  quantity  of  water  was  flowing  in  the  ditch  at  and 
before  the  date  of  the  award  of  the  land  of  Punahoa  is  con- 
cerned. The  commissioner  admitted,  as  this  court  must 
admit,  that  "it  may  be  only  roughly  approximated,  with  a 
wide  possibility  of  error."  We  hold  the  rule  to  be,  in  an 
appeal  in  a  water  controversy,  that  where  a  question  of  fact 
depends  on  conflicting  testimony,  the  finding  of  the  commis- 
sioner ought  not  to  be  disturbed  if  it  is  supported  by  sub- 
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stantial  evidence  and  does  not  appear  to  be  contrary  to  the 
weight  of  the  evidence  taken  as  a  whole,  or  inherently  in- 
equitable. A  careful  consideration  of  the  evidence  in  this 
case,  coupled  with  what  we  have  observed  on  the  ground, 
affords  us  no  tangible  reason  for  not  affirming  the  decision 
of  the  commissioner.  The  decision  was  supported  by  sub- 
stantial evidence,  considering  the  character  of  the  evidence 
submitted,  which  doubtless  was  the  best  that  could  be  had 
imder  the  circumstances,  and  it  cannot  be  said  to  be  against 
the  preponderance  of  the  evidence,  or  unfair. 

In  1899  a  new  lease  was  given  to  the  electric  light  com- 
pany in  which  it  agreed  to  supply  the  boarding  school  with 
water  for  household  purposes  and  power  and  light  equiva- 
lent to  ten  horse  power,  and  in  about  the  year  1901  the 
company  moved  its  plant  to  the  north  side  of  the  Wailuku 
river  and,  since  then,  has  been  taking  out  water  at  another 
point  of  diversion  below  the  intake  of  the  ancient  ditch. 
What  effect  that  may  have  on  the  right  of  the  petitioner  to 
continue  to  take  water  from  the  stream  through  the  old  ditch, 
or  the  quantity  which  may  be  so  taken,  are  questions  which 
have  not  been  raised  in  this  case  and  have  not  been  con- 
sidered. Since  the  electric  light  company  moved  its  plant 
it  has  not  used  the  water  of  the  ditch,  and  the  dams  and 
ditch  have  not  been  kept  in  the  best  of  condition.  The  peti- 
tioner has,  however,  granted  to  other  parties  the  right  to 
use  the  water  of  the  ditdi  for  fluming  and  other  purposes. 

The  decision  of  the  commissioner  adjudicating  the  right 
of  the  petitioner  to  take  and  divert  from  the  Wailuku  stream 
at  the  intake  of  the  ditch  a  maximum  quantity  of  five  mil- 
lion five  hundred  and  ninety  thousand  gallons  of  water  each 
twenty-four  hours  for  use  for  power,  irrigation  and  domestic 
purposes  as  an  appurtenance  of  its  premises  at  Punahoa, 
with  the  right  to  repair  and  maintain  the  dams  in  the  stream 
and  also  the  ditch  in  its  course  over  and  across  the  land  of 
Piihonua,  is  affirmed. 
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A.  G.  Smith,  Deputy  Attorney  General,  for  appellant. 
E.  W.  Sutton  (Smith,,  Warren  &  Sutton  on  the  brief)  for 
appellee. 


HO  TONG,  JOSEPH  YAP,  M.  F.  CHUNG,  ALFRED  Y. 
LEE,  HO  FOOK  YIN  AND  HARRY  H.  KONG,  CO- 
PARTNERS DOING  BUSINESS  UNDER  THE 
FIRM  NAME  OF  CRESCENT  JEWELY  COM- 
PANY, V.  H.  K.  HOPE,  DEFENDANT  IN  ERROR, 
BANK  OF  HAWAII,  LIMITED,  GARNISHEE. 

No.  974. 

Error  to  District  Magistrate  of  Honolulu. 

Argued  Febbuabt  6,  1917.  Decided  Febbuabt  17,  1917. 

ROBSRTSON,  C.J.,  QUARLES  AND  COKE,  JJ. 

Landlord  and  Tenant — lease — action  for  rent. 

The  fact  that  a  tenancy  under  a  lease  is  terminable  at  the  option 
of  the  lessor  after  a  certain  date  does  not  render  the  lease  void  or 
constitute  a  defense  to  an  action  for  rent  accruing  prior  to  that 
date. 

OPINION  OP  THE  COURT  BY  COKE,  J. 

Plaintiffs  in  error  bring  a  writ  of  error  for  the  purpose  of 
correcting  certain  allied  errors  of  law  committed  by  the 
district  court  of  Honolulu,  directed  particularly  to  the  action 
of  the  district  court  in  sustaining  defendant's  demurrer  to 
plaintiffs'  first  cause  of  action  set  out  in  their  complaint. 

Plaintiffs  brought  an  action  of  assumpsit  in  the  district 
court  of  Honolulu  against  the  defendant  setting  forth  in 
their  complaint  several  causes  of  action.   The  first  cause  of 
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action^  and  the  only  one  with  which  we  have  to  deal  in  this 
opinion,  is  based  upon  a  claim  for  rent  alleged  by  plaintiffs 
to  be  due  them  from  the  defendant  under  the  terms  of  a 
written  contract  of  lease,  which  lease  was  attached  to  and 
made  a  part  of  the  complaint.  Defendant  interposed  a  de- 
murrer to  the  first  cause  of  action  which  was  sustained  by 
the  district  court.  This  is  assigned  as  error  by  the  plaintiffs. 
Briefly,  the  first  cause  of  action  sets  forth  that  on  the  22d 
day  of  April,  A.  D.  1916,  the  plaintiffs  and  defendant  en- 
tered into  and  signed  a  lease  in  writing,  a  copy  thereof  being 
attached  to  and  made  a  part  of  the  complaint  and  marked 
exhibit  ^'A;"  that  among  other  things  it  was  provided  in 
said  lease  that  in  consideration  of  the  privilege  of  using  the 
space  required  to  carry  on  his  business  the  defendant  was 
to  pay  a  monthly  rental  of  $47.50  in  advance  on  the  first 
day  of  each  month  commencing  on  the  1st  day  of  May,  A. 
D.  1916;  that  defendant  entered  into  possession  on  the  1st 
day  of  May,  1916,  and  paid  the  stipulated  rent  for  that 
month ;  that  the  rent  for  the  months  of  June  and  July  be- 
came due  and  payable  on  the  first  day  of  each  of  these 
months,  and  although  demanded  so  to  do,  defendant  failed, 
refused  and  neglected  to  pay  the  same,  and  the  amount 
thereof,  to  wit,  $95,  became  due  from  defendant  to  plain- 
tiffs. The  lease  referred  to  contains  the  following  provision : 

"That  the  term  of  this  space  privilege  covers  the  same 
period  of  time  which  we  have  on  the  premises  but  subject  to 
a  right  of  cancelling  this  privilege  at  any  time  after  the  1st 
day  of  August,  1916,  you  (lessee)  to  vacate  the  same  one 
month  after  receiving  such  notice  of  cancelation." 

Counsel  for  defendant  urges  that  the  contract  of  lease  is 
void  for  want  of  mutuality  for  the  reason  that  the  lease 
reserves  a  right  of  cancelation  to  the  lessors  without  a  cor- 
responding right  reserved  to  the  lessee.  We  can  see  no  merit 
in  this  contention.    Clearly  a  clause  of  this  nature  consti- 
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tutes  no  bar  to  an  action  at  law  for  the  recovery  of  rent 
due  lessors  under  the  provisions  of  the  lease. 

Counsel  for  defendant  further  urges,  both  in  his  brief  and 
in  the  argument  before  this  court,  that  the  demurrer  was 
properly  sustained  on  the  ground  that  the  first  cause  of 
action  contained  in  plaintiffs'  complaint  failed  to  allege  that 
plaintiffs  possessed  a  lease  of  the  premises  equal  in  time  to 
or  coextensive  with  the  demise  to  the  defendant.  We  are 
of  the  opinion  that  the  lease  contains  a  definite  demise  from 
plaintiffs  to  defendant  up  to  the  1st  day  of  August,  1916, 
and  that  the  complaint,  although  crudely  drawn,  sufficiently 
sets  forth  a  cause  of  action  for  the  recovery  of  rent  accruing 
prior  to  that  date. 

It  is  well  established  in  this  jurisdiction  that  "rigid  rules 
of  pleading  are  not  required  in  district  courts,"  McKeague 
V.  Helen,  3  Haw.  328;  Hawaii  Mill  Co.  v.  Andrade,  14  Haw. 
500:  Coombs  v.  Rogers,  22  Haw.  91. 

We  hold  that  the  district  court  erred  in  sustaining  the 
demurrer. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  instructions  to  overrule  the  demurrer 
of  the  defendant  and  for  furth^  proceedings  consistent  with 
the  views  herein  expressed.   Costs  awarded  to  the  plaintiffs. 

H.  L.  Grace  and  C  S.  Davis  for  plaintiffs  in  error. 

E.  C.  Peters  for  defendant  in  error. 
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MELLIE  E.  HUSTACE  v.  J.  R.  DAVIS  AND  JAMES 
BICKNELL,  DEFENDANTS,  AND  JAMES  BICK- 
NELL,  AUDITOR  OF  THE  CITY  AND  COUNTY 
OF  HONOLULU,  GARNISHEE. 

No.  957. 
Exceptions  from  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Aboued  Febbuabt  13,  1917.  Decided  Febbuabt  27,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Principal  and  Surett — building  contracts — changes  in  plans. 

Where  a  building  oontraet  provides  that  the  owner  shall  have 
the  right  to  order  changes  to  be  made  in  the  work  a  surety  on  the 
bond  of  the  contractor  is  deemed  to  have  assented  in  advance  to  the 
making  of  changes,  and  he  will  not  be  released  from  liabUity 
unless  the  changes  made  were  of  such  a  character  as  could  not 
reasonably  be  supposed  to  have  been  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was  entered  into. 

Same — toritten  order  for  changes. 

Where  a  building  contract  contemplated  the  making  of  changes 
in  the  work  and  provided  that  the  making  of  changes  should  not 
affect  the  validity  of  the  contract,  and  provided  also  that  no 
changes  should  be  made  except  upon  the  written  order  of  the 
architect,  held  that  where  certain  changes  were  made  pursuant 
to  the  requirement  of  the  owner  and  upon  the  verbal  order  of  the 
architect,  the  surety  on  the  bond  was  not  released  by  reason  of 
the  fact  that  the  architect's  order  was  not  made  in  writing. 

Same — extension  of  time  for  performance. 

Where  a  building  contract  contemplated  an  extension  of  the  time 
for  performance  for  a  period  equivalent  to  any  delay  that  might  be 
caused  by  the  owner  if  written  claim  for  such  extension  should  be 
presented  within  forty-eight  hours  of  the  occurrence,  held  that 
where  delay  had  been  caused  by  orders  for  changes  in  the  work 
and  the  architect  allowed  a  definite  extension  of  time,  the  surety 
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on  the  bond  was  not  released  from  liability  by  reason  of  the  failure 
of  the  contractor  to  make  written  application  for  an  extension. 

Same — deviations  from  terms  of  contract  in  method  of  procedure  or 
performance. 
Departure  from  the  terms  of  a  building  contract  in  the  method 
of  procedure  or  performance  in  the  manner  of  carrying  out  the 
contract,  as  in  the  matter  of  making  payments,  will  not  release  the 
surety  on  the  bond  unless  the  deviations  tended  to  prejudice  his 
rights. 

Trial  —  instructions. 

It  is  reversible  error  to  refuse  to  give  a  requested  instruction 
which  is  accurate,  applicable  and  material  to  an  issue  involved  in 
the  case  where  the  charge  given  to  the  jury  does  not  cover  the 
point 

OPINION  OP  THE  COURT  BY  ROBERTSON,  C.J. 

This  is  an  action  against  the  principal  and  surety  on  a 
builder's  bond,  in  which  there  was  a  verdict  for  the  plaintiff 
against  the  principal  but  in  favor  of  the  surety.  The 
plaintiff  brings  exceptions. 

There  was  evidence  to  the  effect  that  on  October  24,  1910, 
Mrs.  Hustace  made  a  contract  with  Davis  for  the  furnishing 
of  the  materials  and  labor  for  and  the  erection  on  her  prem- 
ises at  Waikiki,  Honolulu,  of  a  two-story  residence,  accord- 
ing to  plans  and  specifications,  for  the  sum  of  $7116;  that 
the  contractor  gave  a  bond  in  the  sum  of  $3558,  with  the 
defendant  Bicknell  as  surety,  conditioned  for  the  perform- 
ance on  his  part  of  the  covenants,  conditions  and  agree- 
ments contained  in  the  contract,  and  that  he  would  pay 
for  all  material  used  and  labor  employed  in  the  performance 
of  the  contract  and  save  Mrs.  Hustace  harmless  from  all 
liens,  suits,  damage,  etc.  In  this  action  the  plaintiff  claimed 
the  sum  of  $1952.48,  which  was  made  up  as  follows:  Davis 
was  credited  with  the  sum  called  for  by  tiie  contract,  $7116; 
extras  accruing  from  changes  ordered  by  Mrs.  Hustace, 
$456.74 ;  and  an  extra  charge  allowed  for  a  concrete  floor  not 
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required  by  the  plans,  $325.  And  the  contractor  was  charged 
with  two  cash  payments  made  to  him  amounting  to  $4500 ; 
cash  paid  to  material-men,  $2966.41;  payments  on  judg- 
ments and  to  settle  other  liens  filed  by  material-men, 
$1588.64;  costs  in  lien  cases,  $237.95;  deductions  made  by 
the  architect,  including  penalty  for  failure  to  complete  the 
work  in  time  (27  days,  at  $15,  $405),  $517.88;  and  an  item 
designated  "premium  on  policy,"  $39.34,  as  to  which  we 
find  no  evidence  in  the  record.  The  verdict  of  the  jury  was 
against  Davis  for  the  sum  of  $1435.76,  which  would  seem  to 
have  been  arrived  at  by  deducting  from  the  amount  claimed 
by  the  plaintiflF  the  sum  of  $516.72,  which  was  the  amount 
paid  to  discharge  one  of  the  judgment  liens.  The  plaintiff's 
exceptions  are  to  certain  rulings  made  by  the  court  below  on 
the  admission  of  evidence,  to  the  instructions  given  or  re- 
fused, to  the  verdict,  and  to  the  overruling  of  a  motion  for  a 
new  trial. 

Counsel  for  the  defendant  Bicknell  contends  that  upon 
the  evidence  the  surety  on  the  bond  was  released  from  lia- 
bility and  that  a  motion  for  a  directed  verdict  in  favor  of  the 
surety,  which  was  made  when  both  parties  had  closed  their 
evidence,  ought  to  have  been  granted,  and  that,  if  so,  any 
errors  that  may  have  occurred  in  the  instructions  given  the 
jury  were  harmless  and  need  not  be  discussed.  The  several 
grounds  on  which  the  motion  for  the  directed  verdict  in 
favor  of  the  surety  was  based  will  be  considered  in  connec- 
tion with  the  evidence  bearing  thereon.  The  first  ground 
was  as  follows:  "That  the  owner  without  the  consent  of 
the  surety  and  in  the  absence  of  a  written  order  of  the  archi- 
tect therefor,  altered  the  building  contract  of  October  24, 
1910,  by  ordering  and  causing  to  be  performed  certain  sub- 
stantial extras  upon  the  building  subject  to  the  contract, 
contrary  to  the  provisions  of  Article  3  of  said  building  con- 
tract."  Article  3  of  the  contract  provided  that  "No  altera- 
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tions  shall  be  made  in  the  work  except  upon  written  order  of 
the  architect/'  and  a  paragraph  in  the  specifications,  which 
were  made  part  of  the  contract,  provided  that  "The  owner 
shall  have  power  to  require  alterations  in  the  work  shown  or 
described  in  the  drawings  or  specifications,  and  the  con- 
tractor shall  proceed  to  make  such  changes  without  causing 
delay.  In  every  such  case,  the  price  agreed  to  be  paid  for 
the  work  under  the  contract  shall  be  increased  or  decreased, 
as  the  case  may  require,  according  to  a  fair  and  reasonable 
valuation  of  the  work  added  or  omitted,  and  the  value  of 
such  work  shall  be  fixed  by  fair  admeasurement  and  valua- 
tion, made  by  the  architect,  or  by  some  competent  person 
appointed  by  him.  Such  alteration  or  variations  shall  in  no 
way  render  void  the  contract,  and  no  claim  for  variations  or 
alterations,  or  the  increased  or  decreased  price  thereof,  shall 
be  valid,  unless  done  in  pursuance  of  an  order  from  the 
architect^  and  notice  of  such  claim  made  to  him  in  writing 
before  the  conamencement  of  such  work."  The  evidence 
shows  that  the  owner  required  certain  changes  to  be  made 
in  the  work  which  called  for  the  alteration  of  partitions,  ad- 
ditional doors,  wood  work,  hardware  and  labor  for  which  the 
contractor  rendered  a  bill  for  $714.70  and  the  architect 
allowed  1456.74.  The  architect  testified  that  he  had  given 
an  order  for  this  extra  work  orally,  but  not  in  writing.  Al- 
though there  are  cases  holding  the  contrary,  we  believe  the 
sound  rule  to  be  that  the  reducing  of  a  verbal  order  for 
changes  in  the  work  to  writing  is  an  immaterial  formality 
so  far  as  the  surety  on  the  bond  is  concerned  and  that  the 
lack  of  a  written  order  will  not  release  him  from  liability. 
Hohn  V.  Shideler,  164  Ind.  242;  Hinton  v.  Stanton,  166  S. 
W.  (Ark.)  299;  Bartlett  v.  Illinois  Surety  Co.,  142  la.  538, 
553.  It  is  also  contended  that  the  changes  ordered  and  made 
were  material  alterations  in  the  plans  which,  as  matter  of 
law,  released  the  surety.  It  is  argued  that  sureties  are  favor- 
ites of  the  law  and  a  contract  of  suretyship  must  be  strictly 
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construed  to  impose  upon  the  surety  only  those  burdens 
clearly  within  its  terms  and  must  not  be  extended  by  impli* 
cation  or  presumption.  In  the  case  of  Territory  v.  Pacific 
Coast  Casualty  Co.,  22  Haw.  446, 450,  this  court  said,  "There 
is  no  principle  of  law  better  settled  than  that  a  surety  has 
the  right  to  stand  upon  the  very  terms  of  his  contract."  But 
here,  one  of  the  "very  terms"  to  which  the  surety  had  assent- 
ed was  that  the  owner  could  require  alterations  in  the  work 
and  that  the  contractor  should  make  them.  In  a  case  such  as 
this  the  surety  is  not  released  by  the  making  of  material 
changes  but  by  such  only  as  cannot  reasonably  be  said  to 
have  been  within  the  contemplation  of  the  parties  when  the 
contract  was  entered  into.  It  is  well  settled  that  where  a 
building  contract  provides  that  the  owner  shall  have  the 
right  to  order  changes  to  be  made  in  the  work  the  sureties 
for  the  contractor  are  deemed  to  assent  in  advance  to  the 
making  of  the  alterations,  and  if  they  are  made,  iilthough 
they  may  be  material,  the  sureties  are  not  released  thereby. 
United  States  v.  Freel,  92  Fed.  299,  99  Fed.  237,  186  U.  S. 
309;  McMullen  v.  United  States,  167  Fed.  460,  222  U.  S. 
460 ;  People's  Lumber  Co,  v.  GUlard,  136  Cal.  56,  61  ; 
Fidelity  etc.  Co.  v.  Robertson,  34  So.  (Ala.)  933;  Smith  v. 
Molleson,  148  N.  Y.  241 ;  Hohn  v.  Shideler,  supra.  The  cir- 
cumstances may  be  such  in  a  particular  case  that  the  court 
would  hold  as  matter  of  law  that  the  alterations  were  of 
such  a  radical  character  that  they  could  not  be  supposed  to 
have  been  within  the  contemplation  of  the  parties,  or,  on 
the  other  hand,  of  such  a  reasonable  and  ordinary  descrip- 
tion that  the  court  could  say  that  they  must  have  been  con- 
templated. Between  those  two  propositions  there  is  a 
middle  ground  where  the  circumstances  might  be  such  that 
reasonable  men's  conclusions  may  diflFer,  and  in  such  cases 
the  question  should  be  left  to  the  jury  under  proper  instruc- 
tions. See  Bartlett  v.  Illinois  Surety  Co,,  and  Hinton  v. 
Stanton,  supra.  In  the  case  at  bar  it  cannot  be  said  that  the 
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alterations  were  such  that,  as  matter  of  law,  they  effected 
the  release  of  the  surety,  and  the  contention  of  counsel  for 
the  appellant  goes  no  further  than,  t^at  the  question  should 
have  been  submitted  to  the  jury.  It  appears  that  the  item 
of  1325  for  a  concrete  floor  allowed  as  an  extra  and  credited 
to  the  contractor  in  the  plaintiff's  account  was  not  work 
done  under  the  contract  but  outside  of  the  building  in 
question  and  pursuant  to  an  independent  agreement  be- 
tween Mrs.  Hustace  and  Davis.  It  should  have  no  place 
in  this  case.  In  this  connection  counsel  for  Bicknell  con- 
tends that  the  charge  made  for  material  for  cement  work 
($436.19)  was  an  improper  one.  There  was,  apparently, 
some  cement  work  done  under  the  contract,  but  unless  the 
plaintiff  be  able  to  segregate  the  charge  for  such  material  as 
was  used  under  the  contract  from  that  connected  with  the 
independent  agreement  she  should  not  recover  in  this  case 
for  any  part  of  it.  The  next  ground  of  the  motion  was, 
"That  the  owner  without  the  consent  of  the  surety  extended 
said  contract  beyond  the  ninety  working  days  allowed  under 
the  provisions  of  Article  6  of  the  building  contract."  The 
contract  obliged  the  contractor  to  complete  the  work  within 
ninety  days  of  its  date.  But  there  was  a  further  provision 
to  the  effect  that  should  the  contractor  be  delayed  in  the 
prosecution  of  the  work  by  the  act  of  ihe  owner  the  time 
for  the  completion  could  be  extended  for  a  period  equivalent 
to  the  extent  of  the  delay  which  was  to  be  determined  by  the 
architect,  "but  no  such  allowance  shall  be  made  unless  a 
claim  therefor  is  presented  in  writing  to  the  architect  with- 
in forty-eight  hours  of  the  occurrence  of  the  delay."  There 
was  evidence  to  the  effect  that  because  of  the  alterations 
ordered  by  the  owner  the  architect  had  extended  the  time 
for  the  completion  of  the  work  for  fifteen  days.  This,  of 
course,  was  within  the  provisions  of  the  contract.  It  was 
not  shown  that  the  contractor  made  a  written  claim  for  an 
extension  within  forty-eight  hours  as  provided  in  the  con- 
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tract,  but  the  omission  was  that  of  the  contractor  and  of 
no  one  else.  The  surety  would  not  be  discharged  by  the 
mere  neglect  of  his  principal  to  file  a  claim  in  writing.  Other 
grounds  of  the  motion  were  that  the  architect  neglected  to 
issue  monthly  certificates  certifying  the  approximate  value 
of  the  work  performed ;  that  the  ownw  made  payments  to 
the  contractor  without  certificates  of  the  architect;  and  that 
the  owner  failed  to  make  monthly  payments  on  account  of 
the  contract  on  certificates  of  the  architect,  all  contrary  to 
the  provisions  of  Article  9  of  the  contract.  The  9th  article 
provided  that  payments  should  be  made  monthly  and  only 
upon  certificates  issued  by  the  architect  as  to  the  approxi- 
mate value  of  the  work  performed,  twenty  per  cent,  of 
the  amount  to  be  retained  by  the  owner  until  formal  accept* 
ance  of  the  building  by  the  architect  within  thirty  days  after 
its  completion.  It  was  not  shown  when  the  work  was  com- 
menced, but  the  two  certificates  of  the  architect  upon  which 
payments  were  made  to  the  contractor  were  dated  respect- 
ively December  5,  1910,  and  January  14,  1911.  The  certi- 
ficates did  not  show  upon  their  face  that  twenty  per  cent 
of  the  value  of  the  work  done  was  deducted,  but  the  archi- 
tect testified  that  such  was  the  fact  and  that  the  amounts 
specified  in  the  orders  were  the  net  amounts  due  the  con- 
tractor. No  other  sums  were  paid  to  the  contractor.  In 
this  class  of  cases  the  courts  have  properly  drawn  a  distinc- 
tion between  changes  in  the  contract  or  in  the  work  to  be 
performed,  and  a  departure  from  the  terms  of  the  contract 
relating  to  the  method  of  procedure  or  performance  in  the 
manner  of  carrying  out  the  contract.  As  to  the  latter,  devia- 
tions will  not  result  in  the  release  of  the  surety  unless  they 
tend  to  prejudice  his  rights.  Martin  v.  Whites,  128  Mo. 
App.  117,  122;  Monro  v.  Nat.  Surety  Co.,  92  Pac.  (Wash.) 
280;  Smith  v.  Molleson,  supra.  An  immaterial  deviation 
from  the  terms  of  the  contract  in  the  matter  of  making  pay- 
ments will  not  release  the  surety  on  the  bond.  New  Haven 
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V.  Nat.  Steam  Economizer  Co.,  79  Conn.  482, 489.  We  think 
the  principle  is  applicable  here.  The  contractor  was  not 
paid  more  than  was  due  him,  and  the  fact  that  the  certi- 
ficates were  not  issued  and  the  payments  made  on  the  exact 
monthly  dates  in  no  way,  so  far  as  appears,  tended  to  injure 
or  prejudice  the  surety.  Further  grounds  of  the  motion  were 
that  the  owner  made  payments  to  material-men ;  and  failed 
to  retain  twenty  per  oent.  of  the  contract  price  and  extras 
until  the  formal  acceptance  of  the  building  by  the  archi- 
tect as  required  by  the  provisions  of  the  contract.  It  is  not 
clear  from  the  testimony  just  what  happened  after  the 
second  payment  had  been  made  to  the  contractor.  There 
was  some  indefinite  testimony  tending  to  show  that  a  third 
certificate  was  issued  by  the  architect  and  that  the  owner  re- 
fused to  make  payment  upon  it.  On  March  25,  1911,  the 
contractor  gave  an  order  on  the  owner  in  favor  of  a  material- 
man for  $2377.78  and  it  was  honored.  It  appears  that  an- 
other material-man  was  paid  $152.44  with  the  contractor's 
consent  or  upon  his  order.  Several  liens  were  filed.  The 
owner  occupied  the  building  on  April  1,  but  the  contractor 
had  exceeded  his  time  limit  and  the  architect  refused  to  ac- 
cept the  building.  As  above  shown,  the  payments  which 
the  owner  was  obliged  to  make  exceeded  the  amount  due 
and  payable  under  the  contract.  We  see  nothing  in  these 
circumstances  which  could  properly  be  held  to  constitute  a 
discharge  of  the  surety.  Whatever  complications  had  ariden 
appear  to  have  been  caused  by  the  defaults  of  the  con- 
tractor. We  hold,  therefore,  that  the  motion  of  the  surety 
for  a  directed  verdict  in  his  favor  was  properly  refused. 

The  trial  court  declined  to  give  all  but  one  of  the  in- 
structions requested  by  the  plaintiff  and  charged  the  jury  of 
its  own  motion.  The  plaintiflF  excepted  generally  to  "the 
court's  giving  of  its  instructions — ^his  written  instructions." 
Such  a  general  exception  could  be  sustained  only  in  the 
event  that  the  instructions  were  bad  throughout.    Territory 
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V.  Lau  Chong,  20  Haw.  235 ;  Territory  v.  Peter,  22  Haw.  132. 
Here,  though  there  were  evident  errors,  it  cannot  be  said 
that  the  charge  as  given  was  entirely  bad. 

In  his  brief  counsel  for  the  appellant  contends  that 
plaintiffs  requested  instructions  Nos.  7,  8,  9  and  10  were 
erroneously  refused.  By  number  7  the  court  was  asked  to 
instruct  the  jury  that  the  judgments  rendered  in  the  lien 
cases  of  Lewera  &  Cooke,  Ltd.,  and  Luccis  Bros,  are  con- 
clusive upon  the  defendants  in  this  case.  An  inspection  of 
the  records  in  those  cases  which  were  put  in  evidence  shows 
that  the  plaintiffs  claimed  the  value  of  materials  furnished 
for  the  construction  of  a  building  by  Davis  upon  the  prem- 
ises of  Mrs.  Hustaee,  but  it  did  not  appear  upon  the  face 
of  either  record  that  the  building  for  which  the  materials 
were  furnished  was  the  one  which  was  erected  under  the 
contract  of  October  24,  1910.  There  was  evidence  in  this 
case  from  which  the  jury  were  authorized  to  find  as  a  fact 
that  those  materials  were  used  in  the  construction  of  the 
building  under  this  contract.  But  the  instruction  went  too 
far  in  saying  that  the  judgments  were  "conclusive" — ^which 
we  take  to  mean  conclusive  as  matter  of  law — since  it  was 
necessary  to  supplement  the  records  with  evidence  identify- 
ing the  contract  referred  to  in  them  with  the  contract  for 
the  perfcMinance  of  which  the  defendant  Bicknell  was 
surety.  The  instruction  in  the  form  requested  Was  properly 
refused.  By  numbers  8,  9  and  10  the  court  was  requested 
to  instruct  the  jury  that  "you  may  include  in  your  verdict" 
the  cash  payments  made  to  the  contractor,  the  aniounts  paid 
to  material-men  upon  the  orders  of  the  contractor,  and  the 
am()unt  of  the  costs  and  expenses  incurred  by  the  plaintiff 
in  connection  with  the  lien  cases.  The  requested  instruc- 
tions were  defective  and  properly  refused.  The  sum  of  the 
different  amounts  referred  to  in  the  instructions  was  many 
times  the  amount  claimed  in  the  action.  Probably  what  was 
meant  to  be  stated  was  that  in  ascertaining  the  balance  due 
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the  plaintiff  the  Jury  should  take  into  consideration  the  sev- 
eral matters  mentioned,  but  if  so,  the  intent  was  not  ex- 
pressed. 

There  was,  however,  one  instruction  requested  by  the, 
plaintiff,  bearing  upon  the  liability  of  the  surety,  which  con- 
tained a  correct  statement  and  which  ought  to  have  been 
given  to  the  jury.    It  was  as  follows: 

^'5.  I  charge  you  that  the  provision  in  the  contract  that 
no  alterations  shall  be  made  in  the  work  except  by  written 
order  of  the  architect  does  not  preclude  the  making  of  altera- 
tions without  such  written  order,  that  provision  being  prin- 
cipally for  the  protection  of  the  owner  against  the  claim  of 
the  contractor  that  alterations  were  made  with  the  own- 
er's consent,  when  in  fact  sudi  consent  was  not  obtained, 
and  alterations  so  made  with  the  consent  and  approval  of 
the  owner  and  architect  will  be  held  to  be  done  under  the 
contract." 
'  That  instruction  was  accurate,  applicable  and  material 

to  the  point  it  referred  to  and  was  not  included  in  the 

charge  given  by  the  court.  The  refusal  to  give  it  constituted 

error.     Nawelo  v.  von  Hamm-Young  Co,,  20  Haw.  644. 

The  exceptions  to  the  refusal  to  give  plaintiff's  requested 
instruction  number  5,  and  those  to  the  verdict  and  the  ruling 
denying  the  motion  for  a  new  trial  are  sustained,  and  a  new 
trial  is  granted. 

C.  S.  Davis  for  plaintiff. 

E.  C.  Peters  for  defendant  Bicknell. 
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TERRITORY  v.  LAU  HOON. 

No.  966. 

Error  to  CiitcriiT  Court,  JFifth  Circuit. 
Hon.  L.  a.  Dickey,  Judge. 

Aboued  Fkbbuaby  21,  1917.  Decided  March  2,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ'. 

Indictment  and  Information — allegation  by  inference. 

An  indictment  charging  bribery  which  substantially  follows  the 
language  of  the  statute  but  alleges  a  material  &iet  by  inference  is 
sufficient  under  our  criminal  procedure,  supplemented  by  Act  216, 
S.  L.  1915,  adopting  section  3791E  R.  L.,  under  which  an  allegation 
that  the  accused  gaye  a  bribe  to  an  officer  with  intent  to  influence 
him  in  the  discharge  of  his  duty,  alleges  by  inference  that  the 
accused  had  knowledge  of  the  official  character  of  such  officer 
and  is  sufficient 

Bribery — allegation  and  proof — directed  verdict. 

An  indictment  charging  bribery  of  an  officer  to  influence  him  to 
refrain  from  arresting  players  in  a  che  fa  game  alleged  that  such 
game  was  then  being  carried  on;  the  evidence  failed  to  show  that 
any  such  game  had  been  carried  on;  the  defendant  moved  for  an 
instructed  verdict  in  his  favor,  which  motion  was  denied:  Held, 
that  the  motion  for  an  instructed  verdict  should  have  been 
granted. 

Same — corrupt   intent — completed   crime. 

The  gist  of  the  crime  of  bribery  is  the  corrupting  or  the  attempt 
to  corrupt  an  official  in  the  discharge  of  his  duty  and  is  complete 
when  the  accused  has  done  all  that  he  can  do  to  consummate  the 
crime,  it  not  being  necessary  that  the  officer  accepting  the  bribe  do 
so  with  a  corrupt  intent 

opinion  op  the  court  by  quarles,  J. 

The  defendant  was  indicted,  tried  and  convicted  of  the 
offense  of  bribery.    The  case  comes  before  us  on  writ  ol 
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error,  the  errors  Mfiigned  bang  that  the  court  erred  in  the 
following  particulars:  (1)  In  holding  that  the  indictment 
states  facts  constituting  the  crime  of  bribery;  (2)  in  per* 
mitting  the  jury  to  consider  certain  hearsay  evidence;  (3) 
in  refusing  to  grant  defendant's  motion  for  a  directed  ver- 
dict; (4)  in  that  the  verdict  is  contrary  to  law;  (5)  in  that 
the  verdict  is  contrary  to  and  not  sustained  by  the  evi- 
dence; (6)  in  that  the  court  and  jury  erred  in  returning 
a  verdict  against  the  defendant;  (7)  in  failing  to  enter  any 
judgment  against  the  defendant;.  (8)  in  that  th&re  is  no 
judgment  to  support  the  verdict;  and  (9)  in  denying  de* 
fendant's  motion  for  a  new  trial.  The  indictment  in  the 
charging  part  alleges  that  the  defendant,  on  the  17th  day  of 
December,  1915,  at  Lihue,  "*  *  *  unlawfully,  wickedly 
and  corruptly  did  offer  and  give  to  one  Enoka  Lovell,  a 
police  officer,  the  sum  of  thirty  dollars  lawful  money,  as  a 
gift,  with  intent  then  and  there  to  influence  his  opinion  in 
a  matter,  to  wit,  not  to  arrest  players  at  che  fa  games  then 
and  there  being  carried  on  unlawfully  at  Huleia,  Lihue, 
Kauai,  that  may  by  law  come  before  him  in  his  capacity  as  a 
police  officer,  and  did  then  and  there  commit  the  crime  of 
bribery."  Counsel  for  defendant  contends  that  the  said  in- 
dictment was  insufficient  in  that  it  did  not  state  that  the 
officer  alleged  to  have  been  bribed  was  a  police  officer  in  the 
jurisdiction  of  Huleia  where  the  alleged  gambling  was  being 
carried  on ;  and  in  failing  to  allege  knowledge  on  the  part  of 
the  defendant  that  said  Enoka  Lovell  was  a  pofice  officer. 
We  think  tiiat  the  indictment,  while  inartistically  drawn, 
substantially  followed  the  language  of  the  statute  and  stated 
an  offense  under  the  liberal  provisions  of  our  criminal  pro- 
cedure, supplemented  by  Act  215,  S.  L.  1915,  wh^^in  it  is 
provided  at  page  308  and  in  section  3791E  that  ''No  indict* 
ment  *  *  ^  is  invalid  or  insufficient  for  the  reason 
merely  that  it  allies  indirectiy  and  by  inference  instead  of 
directly  any  matters,  facts  or  circumstances  connected  with 
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or  constitutinK  the  offense,  provided  thai  the  nature  and 
cause  of  the  accusation  can  be  understood  by  a  person  of 
common  understanding."  Without  passing  on  the  question 
as  to  wheth^  or  not  a  police  officer  in  the  district  of  lihue 
may  make  an  arrest  in  another  district  of  his  county  we 
suggest  that  the  indictment  indirectly  si^ven  that  Enoka 
Lovell  wafi  a  police  officer  at  Huleia.  The  indictment  alleges 
that  the  averred  act  was  done  with  the  intent  then  and  there 
to  influence  a  police  officer  to  not  arrest  players  at  che  fa 
games  then  being  carried  on.  This  allegation  of  intent  in- 
ferentially  alleges  that  the  defendant  knew  that  the  party 
alleged  to  have  been  bribed  was  a  police  officer  and  is  suffi- 
cient under  the  statute  quoted.  Prior  to  the  enactment  of 
this  statute  such  an  allegation  was  held  sufficient  (The 
King  v.  Ah  Lou  You,  3  Haw.  393). 

The  second  assignment  of  error  has  beeti  abandoned  as  no 
exception  was  taken  at  the  trial  to  the  admission  of  the 
alleged  hearsay  evidence. 

The  third  error  assigned  relates  to  the  refusal  of  the  court 
to  grant  defendant's  motion  for  a  directed  verdict.  At  the 
dose  of  the  evidence  for  the  Territory  the  defendant  moved 
for  a  directed  verdict  upon  the  ground  that  there  was  no 
evidence  to  show  that  a  che  fa  game  was  being  carried  on  at 
Huleia  and  that  the  allegation  in  the  indictment  that  such 
games  were  then  being  carried  on  is  a  material  fact  alleged 
in  the  indictment  and  which  it  was  necessary  to  prove. 
Under  section  4036  R.  L.  the  crime  of  bribery  may  be  com- 
mitted in  any  '^case,  question,  proceeding  or  matter  pending, 
or  that  may  by  law  come  or  be  brought  before  him  (the 
office)  in  his  eapaicity  as  aforesaid."  The  indictment  in  the 
case  at  bar  alleged  that  the  che  fa  game  was  then  and  tjiere 
being  carried  on  and  was  sufficient  to  show  that  the  ques- 
tion of  arresting  the  players  in  that  game  was  one  that 
might  come  before  the  police  office  and  upon  which  he 
would  be  called  to  make  an  arrest.   The  prosecution  having 
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aUeged  that  a  cfae'fa  game  was  then  being  carried  on  it 
was  a  material  fact  and  one  which  devolved  on  the  prose- 
cution to  prove.  There  is  not  a  scintilla  of  evidence  in  the 
case  to  show  that  any  che  fa  game  was  being  carried  on  at 
Huleia  and  for  that  reason  the  motion  for  a  directed  verdict 
should  have  been  sustained. 

This  necessarily  requires  the  griuiting  of  a  new  trial  and 
renders  it  unnecessary  to  pass  upon  all  of  the  errors  as- 
signed, but  inasmuch  as  the  case  must  go  back  for  a  new 
trial  we  deem  it  prop^  to  suggest  that  evidence  of  knowledge 
on  the  part  of  the  defendant  as  to  the  official  character  of 
the  officer  alleged  to  have  been  bribed  ought  to  be  intro* 
duced  and  that  this  may  be  done  by  proof  of  circumstances. 
While  the  evidence  in  the  record  shows  such  knowledge  by 
inference,  the  inference  is  a  weak  one.  It  may  be  that  the 
police  officer  had  been  in  office  for  a  number  of  years; 
that  he  wore  a  uniform,  a  badge,  or  both;  and  that  the 
defendant  had  met  him  frequently  under  such  circum- 
stances. As  a  rule  all  material  facts  alleged  in  an  indict- 
ment should  be  proven  by  the  prosecution  and  the  proof 
should  be  clear  and  convincing.  But  an  opinion  entertained 
or  knowledge  possessed  by  an  accused  is  frequently  a  mat- 
ter not  susceptible  of  direct  proof  and  can  only  be  shown 
by  circumstances. 

Couns^  for  the  defendant  takes  the  position  that  the 
offense  was  not  completed  and  that  the  evidence  only  shows 
an  attempt  to  bribe  the  officer,  argumg  that  a  corrupt  intent 
upon  the  part  of  both  the  defendant  in  giving  and  of  the 
officer  in  receiving  is  necessary  to  complete  the  offense  of 
bribery.  To  sustain  this  position  counsel  cites  People  v. 
Peters,  265  111.  122.  By  statute  in  Illinois  bribery,  when 
consununated,  is  made  a  felony  as  to  both  parties  and 
punishable  by  imprisonment  in  the  state  penitentiary  for 
not  less  than  one  nor  more  than  five  years,  while  an  attempt 
to  bribe  is  made  punishable  by  a  fine  not  exceeding  $5000. 
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The  evidence  tends  to  show  that  the  defendant  went  to 
Enoka  Lovell  and  made  him  a  proposition  to  pay  him  fifty 
dollars  a  month  for  the  protection  of  a  che  fa  game  to  be 
conducted  at  Huleia ;  that  at  the  time  said  that  he  only  had 
tiiirty  dollars,  which  he  gave  Enoka  Lovell,  tellii^  him 
that  he  would  soon  deliver  the  other  twenty ;  that  early  the 
next  morning  the  police  officer  went  to  the  sheriff,  gave 
him  the  thirty  dollars  and  informed  him  of  the  defendant's 
proposition.  From  the  proven  facts  it  is  argued  that  there 
was  no  corrupt  intent  on  the  part  of  the  police  officer  and 
therefore  the  crime  of  bribery  was  not  consummated.  The 
gist  of  bribery  is  the  corrupting  or  attempt  to  corrupt  an 
official  in  the  discharge  of  his  duty,  and  when  a  defendant 
has  done  all  that  he  can  to  consunmiate  such  purpose  he 
has  committed  the  offense  whether  he  brings  about  the 
desired  result  or  not.  A  corrupt  intent  on  the  part  of  the 
party  accepting  the  bribe  is  not  necessary  (9  C.  J.  404;  4 
R.  C.  L.  178;  Commonwealth  v.  Murray,  135  Mass.  530; 
People  V.  Bunkers,  2  Cal.  App.  197 ;  Minter  v.  State,  70  Tex. 
Cr.  634).  The  bribe  may  relate  to  a  future  off^ise  as  well 
as  to  a  present  one  (Minter  v.  State,  supra). 

If  there  was  sufficient  evidence  in  the  record  from  which 
the  jury  could  find  that  a  game  of  che  fa  was  being  con- 
ducted at  Huleia  the  defendant  would  not  be  ^ititled  to  a 
new  trial,  but,  as  before  suggested,  the  absence  of  any  evi- 
dence on  this  point  entitles  him  to  a  new  trial. 

The  judgment  sentencing  the  defendant  to  pay  a  fine  of 
$500  and  costs  of  court  is  reversed  and  a  new  trial  granted. 
The  cause  is  remanded  to  the  circuit  court  for  further  pro- 
ceedings consistent  with  this  opinion. 

Fred  Patterson  for  plaintiff  in  error. 

S.  K.  Kaeo,  County  Attorney  of  Kauai,  for  the  Teiritory. 
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IN  RE  TAXES  WAIOHINU  AGRICULTURAL  & 
GRAZING  COMPANY,  LIMITED. 

No.  969. 
Appeal  From  Tax  Appeal  Court,  Third  Circuit. 

Submitted  FteBUABT  20,  1917.  Dbcidbd  March  6,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Public  Lands — general  lease, 

A  lease  of  public  land  for  a  term  of  twenty-one  years*  which 
is  designated  upon  its  face  to  be  a  "general  lease/'  and  which 
does  not  come  within  the  category  of  any  other  kind  of  lease 
described  in  R.  L.,  1916,  Chap.  30,  relating  to  public  lands,  held 
to  be  a  general  lease  within  the  meaning  of  said  chapter  not- 
withstanding it  included  a  proyision  allowing  the  lessor  to  with- 
draw the  land  or  any  portion  thereof  at  any  time  during  the 
term  for  homestead,  settlement  or  public  purposes. 

Constitutional  LiAW — taxation — leases  of  puhlic  lands. 

Section  385,  R.  L.  1915,  providing  that  the  value  of  general 
leases  of  public  lands,  for  the  purpooe  of  taxation,  shall  be  taken 
to  be  the  value  of  the  fee  of  the  land  demised,  as  applied  to 
leases  made  subsequent  to  the  enactment  of  the  statute,  held 
not  to  deprive  the  lessee  of  property  without  due  process  of  law, 
or  deny  him  the  equal  protection  of  the  laws,  in  violation  of  the 
Fifth  or  Fourteenth  Amendments. 

OPINION  OF  THE  COURT  BY  ROBBRTSON,  C.J. 

This  is  an  appeal  by  the  taxpayer  from  a  decision  of  the 
tax  appeal  court  of  the  third  judicial  circuit  involving  the 
taxation  of  a  leasehold  of  government  land.  The  tax  appeal 
court  sustained  the  assessment  of  the  leasehold  at  the  value 
of  $54,879.  The  appellant  admits  that  the  assessment  is  not 
excessive  if  the  leasehold  is  taxable  at  the  value  of  the  fee 
of  the  land,  its  contention  being  that  the  lease,  if  taxable 
at  all,  is  taxable  only  at  its  actual  value. 
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The  lease  in  question  (Gweral  Lease  No.  631)  was  exe- 
cuted by  the  commissioner  of  public  lands  ^and  the  corpora- 
tion appellant  on  the  18th  day  of  May,  1908.  The  term  was 
twenty-one  years  commencing  October  1,  1908;  the  annual 
rent  reserved  was  $1001  "over  and  above  all  taxes,  charges 
and  assessments  to  be  levied  or  imposed  thereon  by  legisla- 
tive authority;"  the  lessee  covenanted  to  pay  "all  taxes^ 
charges,  impositions  and  assessments,  ordinary  or  extraor- 
dinary, which  may  hereafter,  at  any  time  during  the  con- 
tinuance of  the  said  term,  be  laid,  imposed,  assessed  or 
charged  on  the  said  demised  premises,  or  any  part  thereof;" 
and  there  was  a  provision  that  the  lessor  could  at  any  time 
during  the  term  withdraw  the  land  demised  or  any  portion 
thereof  for  homestead,  settlement  or  public  purposes,  the 
rent  to  be  reduced  in  proportion  to  the  value  of  the  land  so 
withdrawn. 

Section  1242  of  the  Revised  Laws  provides,  inter  alia, 
that  the  interest  of  any  tenant  or  lessee  of  any  land  that 
is  exempt  from  taxation,  or  the  owner  of  which  is  exempt 
from  taxation,  shall  be  assessed  to  such  tenant  or  lessee  in 
respect  of  the  value  of  his  interest  therein.  But  section  385 
provides  that  for  the  purpose  of  taxation  the  value  of 
general  leases  (of  government  land)  shall  be  the  value  of 
the  fee  of  the  real  estate  demised  and  the  lessees  shall  be 
assessed  thereon  accordingly. 

On  behalf  of  the  appellant  it  is  contended  that  the  lease 
is  not  a  "general"  lease  within  the  meaning  of  the  statute 
since  a  general  lease  (other  than  of  agricultural  land)  is  one 
"for  any  number  of  years  not  to  exceed  twenty-one"  (R.  L. 
1915,  Sec.  380)  whereas  the  lease  in  question  is  terminable 
at  the  option  of  the  lessor.  But  this  lease  is  designated 
upon  its  face  as  a  "general  lease,"  and  it  does  not  come 
within  the  category  of  any  other  kind  of  lease  described  in 
the  chapter  of  the  Revised  Laws  relating  to  public  lands. 
It  was  for  the  term  of  twenty-one  years,  and  we  think  it 
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must  be  held  to  be  a  general  lease  notwithstanding  the  pro- 
vision relating  to  the  withdrawal  of  the  land,  or  portions 
thereof,  for  certain  specified  purposes  at  the  option  of  the 
lessor.  The  case  of  Trammell  v.  Fought,  74  Tex.  557,  cited 
by  the  appellant,  in  which  it  was  held  that  a  lease  for  a 
term  of  years  terminable  by  the  lessor  in  the  event  that  the 
land  should  be  sold  was  not  a  lease  ''for  a  term  of  three 
years  or  more"  within  the  meaning  of  the  statute  there  con- 
strued, does  not  convince  us  that  the  appellant's  lease  is  not 
a  general  lease  within  the  meaning  of  our  statute.  The 
lease  in  hand  was  one  for  a  term  of  years,  and  the  tenancy 
was  not  rendered  one  at  will  by  reason  of  the  option  re- 
served by  the  lessor.  See  1  Tiffany,  Real  Prop.,  Sees.  39, 
80;  Brewster  v.  Lanyon  Zinc  Co^,  140  Fed.  301,  807. 

Counsel  for  the  appellant  contend  further  that  in  the 
event  that  it  should  be  held  that  the  lease  in  question  is  a 
general  lease  and  liable  to  taxation  as  provided  in  section 
385  of  the  Revised  Laws,  the  section  is  in  conflict  with  the 
Fifth  and  Fourteenth  Amendments  of  the  Constitution  be- 
cause it  authorizes  the  taxation  of  the  appellant's  lease  at 
an  arbitrary  valuation  many  times  in  excess  of  its  actual 
value,  and,  in  doing  so,  deprives  the  appellant  of  property 
without  due  process  of  law,  also  that  the  appellant  is  de- 
prived of  the  equal  protection  of  the  laws  because  of  the 
discrimination  between  leaseholds  of  public  and  non-public 
land,  and,  as  to  leases  of  public  land,  between  those  exe- 
cuted prior  to  1895  and  those  executed  subsequent  to  that 
year.  The  provision  of  section  385  was  first  enacted  as  sec- 
tion 25  of  the  Land  Act  of  1895  of  the  Republic  of  Hawaii. 
It  was  in  force  at  the  time  of  the  execution  of  the  lease  in 
question,  and  still  is  in  force.  Perhaps  there  would  have 
been  merit  in  the  contention  of  counsel  if  the  statute  had 
been  enacted  at  a  date  later  than  that  of  the  lease.  See 
Boston  Molasses  Co.  v.  Com.,  193  Mass  387.  But  as  it  is 
we  are  unable  to  see  wherein  the  appellant  has  been,  or  is 
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to  be,  deprived  of  property  without  due  process  of  law,  or 
is  deprived  of  the  equal  protection  of  the  laws.  We 
need  not  stop  to  consider  whether,  in  view  of  the  fact  that 
section  73  of  the  Organic  Act  provided  that  the  laws  relat- 
ing to  public  lands,  except  as  therein  changed,  should  con- 
tinue in  force  until  Congress  shall  otherwise  provide,  the 
legislature  of  Hawaii  could  have  repealed  or  amended  the 
provision  of  section  385  of  the  Revised  Laws  if  it  had  so 
desired.  Neither  need  it  be  considered  whether,  in  view  of 
the  organic  provision,  section  385  should  be  regarded  as 
l^islation  of  Congress  as  distinguished-  from  legislation  of 
the  Territory,  nor  the  further  possible  question  whether  the 
Fourteenth  Amendment  applies  to  Territories.  It  has  long 
been  settled  that  the  constitutional  provisions  referred  to 
do  not  prevent  the  classification  of  property  for  taxation 
purposes  where  there  is  any  reasonable  basis  therefor.  The 
obvious  difference  between  a  leasehold  of  privately  owned 
land,  the  value  of  the  fee  of  which  is  assessable  against  the 
owner,  and  one  of  public  land,  the  fee  of  which  is  not  tax- 
able, affords  a  tangible  and  reasonable  basis  for  a  classifica- 
tion and  a  different  method  of  assessment.  And  we  think 
that  the  provision  that  the  value  of  leaseholds  of  public 
lands  should  be  taken  as  that  of  the  fee  of  the  land  demised 
even  though  it  may  greatly  exceed  the  actual  value  of  the 
leasehold  interest  is  not,  under  the  circumstances,  open  to 
objection.  The  legislative  power  of  the  Territory,  if  not 
restricted,  would  include  the  right  to  prescribe  the  terms 
and  conditions  under  which  public  lands  may  be  leased. 
Here,  as  we  have  seen,  the  preexisting  laws  relating  to  pub- 
lic lands,  including,  presumably,  the  provision  relating  to 
the  taxation  of  general  leases,  were  expressly  continued  in 
force  by  the  Organic  Act.  We  are  impelled  to  presume  that 
the  lessee  took  the  lease  and  covenanted  to  pay  the  taxes 
voluntarily  and  with  knowledge  that  the  statute  expressly 
•lired  that  the  value  of  the  lease  would  be  assessed  for 
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taxes  as  of  the  value  of  the  land.  The  other  alleged  dis- 
crimination between  general  leases  made  prior  to  the  enact- 
ment of  1895  and  those  made  since  arises  merely  from  the 
fact  that  the  original  enactment  was  expressly  made  to 
operate  prospectively.  Aside  from  any  question  as  to  the 
right  of  the  legislature  to  make  the  provision  applicable 
to  leases  theretofore  made,  we  have  no  doubt  as  to  the  pro- 
priety and  validity  of  the  prospective  feature  of  the  enact- 
ment which  resulted  in  the  classification  referred  to  and  the 
exemption  of  previously  executed  general  leases,  which  coun- 
sel have  called  a  discrimination. 

The  decision  of  the  tax  appeal  court  is  affirmed. 

Frear,  Prosaer,  Anderson  &  Marx  for  the  taxpayer. 

/.  M.  Stainback,  Attorney  General,  for  the  assessor. 


M.  F.  SCOTT,  ET  ALT.,  v.  E.  N.  PILIPO,  ET  AL. 

No.  978. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  T.  B.  Stuart,  Judge. 

Aboukd  February  12,  1917.  Decided  March  6,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Equity — reference — master's  report — estoppel. 

Certain  matters  in  an  equity  suit  were  referred  to  a  master 
with  Instructions  to  proceed  as  speedily  as  possible  and  report 
within  sixty  days  or  show  excuse  for  not  so  doing;  the  master 
held  hearings  after  the  sixty  days  had  expired  and  made  reports 
which  were  confirmed  without  objection  on  the  ground  that  they 
were  not  filed  within  time;  from  a  supplemental  decree  allowing 
claims  for  fees  and  expenses  the  decree  appealed  from  was 
attacked  on  the  ground  that  the  master  having  failed  to  file  his 
report  within  the  required  time  the  report  and  the  decree  con- 
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firmiBg  It  were  withottt  jurisdiction  and  void:  Held,  that  tbe 
question  of  time  was  not  Jurisdictional  and  the  parties  having 
acquiesced  in  the  work  of  the  master  after  the  expiration  of  the 
sixty  days  and  received  the  benefits  of  his  labors  are  estopped 
from  attacking  his  report  on  the  ground  that  it  was  not  filed 
within  time. 

JuDOMSNT — res  adjudicata. 

Where  the  jurisdiction  of  a  circuit  Judge  sitting  in  equity  in 
a  partition  suit  to  appoint  a  master  in  chancery  and  refer  certain 
matters  to  him  has  been  adjudged  favorably  in  prohibition  pro- 
ceedings, a  decree  later  rendered  confirming  the  master's  report 
is  not  subject  to  attack  on  the  ground  that  the  circuit  Judge  did 
not  have  Jurisdiction  to  appoint  the  master,  that  question  being 
res  adjudioata  by  reason  of  the  decision  in  the  prohibition  pro- 
ceedings. 

Samb — same. 

A  circuit  Judge  allowed  a  master  in  chancery  a  fee  out  of  a 
fund  in  court  in  a  pending  suit  whereupon  plaintiffs  petitioned 
the  supreme  court  for  a  writ  of  prohibition  against  the  circuit 
Judge  and  master  prohibiting  them  from  proceeding  further  with 
the  suit  on  the  ground  of  disqualification  by  reason  of  pecuniary 
interest;  the  writ  was  denied;  plaintiffs  appealed  from  the  decree 
thereafter  made  in  the  suit  assigning  as  one  of  the  errors  the 
disqualification  of  the  circuit  Judge  and  master:  Held,  that  the 
decision  in  the  prohibition  proceedings  was  conclusive  on  the 
question  of  disqualification  of  the  Judge  and  master,  and,  res 
adjudicata, 

Pabtition — attomev  and  client — attorney  fees. 

In  a  partition  suit  attorney  fees  should  not  be  allowed  certain 
defendants  where  the  evidence  showing  that  the  services  of  such 
attorneys  tend  to  the  common  benefit  of  all  the  cotenants  is  too 
indefinite  and  vague  to  establish  the  value  and  beneficial  charac- 
ter of  such  services. 

Samb — cotenant — accounting  for  rents. 

Where  a  supplemental  petition  is  filed  in  a  partition  suit, 
wherein  the  parties  are  numerous,  praying  that  process  issue 
against  one  who  has  succeeded  to  the  Interest  of  one  of  the  co- 
tenants  and  collected  rents  from  others  occupying  a  portion  of 
the  lands  to  be  partitioned  the  prayer  of  the  supplemental  peti< 
tion  should  be  granted  and  an  accounting  required  in  the  parti* 
tion  suit,  all  of  the  parties  thereto  being  interested  in  the  rents. 
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At  the  time  the  petition  for  a  partition  of  the  lands  here- 
in partitioned  was  filed  (September  3,  1897)  the  lands  of 
Holualoa  1  and  2  were  owned  by  the  Hui  Aina  of  Holualoa 
in  which  hui  there  were  originally  400  shares,  but  the  hui 
later  purchased  from  shareholders  46.75  shares,  leaving  out- 
standing shares  to  the  extent  of  353.25.  October  1,  1898,  the 
circuit  judge  sitting  at  chambers  in  equity  (hereinafter  for 
convenience  called  the  court)  made  a  decree  appointing  W. 
A.  Wall  and  J.  D.  Paris  commissioners  to  view  the  lands 
sought  to  be  partitioned  and  report  to  the  court  what  parts 
of  such  lands  were  susceptible  of  division  in  kind  without 
injury  to  the  parties  and  what  portions,  if  any,  were  not 
susceptible  of  such  division;  what  parts,  if  any,  should  be 
sold  and  the  manner  best  suited  to  make  partition  among 
the  parties.  February  2,  1899,  the  said  commissioners  re- 
ported to  the  court  recommending  that  certain  of  the  lands 
be  sold  and  the  rest  of  the  lands  be  divided  in  kind  among 
the  shareholders  in  proportion  to  the  shares  held  by  each. 
June  13,  1899,  a  supplemental  decree  was  entered  by  con- 
sent of  parties  directing  a  sale  of  certain  of  the  lands  by 
the  commissioner,  Mr.  Wall,  and  thereafter  such  sale  was 
made  and  report  of  the  sale  made  by  the  commissioner,  and 
which  was  confirmed  December  14,  1903.  December  17, 
1903,  on  the  petition  of  the  commissioner,  an  order  was 
made  by  the  court  authorizing  him  to  employ  some  person 
or  corporation  to  make  an  abstract  showing  the  various 
owners,  at  a  cost  not  to  exceed  $750.  The  commissioner 
obtained  from  Castle  &  Withington  a  list  of  shareholders  in 
the  hui,  considerable  time  and  work  being  required  to  make 
it  and  for  which  they  were  paid  $250.  This  list  purported 
to  show  shares  outstanding,  held  by  various  parties,  to  the 
extent  of  408.583  shares,  and  on  this  basis  the  money  re- 
mved  from  the  sale  (after  paying  certain  costs  and  ex- 
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penses  and  compensation  to  the  commissioner  for  services 
and  surveys  and  maps  made  by  order  of  the  court)  was  dis- 
tributed in  part  among  the  shareholders  shown  by  the  said 
list  at  the  rate  of  $15  per  share.  October  12,  1903,  another 
order  of  sale  was  made  directing  the  sale  of  1000  acres  of 
the  land  and  this  sale  was  made  in  lots  and  a  report  thereof 
made  to  the  court  by  the  commissioner  August  24,  1905. 
To  this  report  objections  were  filed  by  Esther  N.  Pilipo  and 
thirty-three  other  defendants,  shareholders,  acting  by  A.  S. 
Humphreys,  Esq.,  their  attorney,  and  the  objections,  by 
stipulation,  were  continued  to  be  set  for  hearing  after  Janu- 
ary 1,  1906.  The  matter  of  confirming  the  report  of  the 
last  sale  again  came  before  the  court  in  April  and  again  in 
May,  1907,  when  the  then  circuit  judge  presiding  in  equity, 
without  making  any  order,  orally  said,  as  shown  by  the 
minutes  of  the  stenographer,  that  he  refused  to  confirm  it 
at  that  time  for  the  reason  that  he  felt  that  some  parties 
interested  were  not  before  the  court;  that  the  motion 
would  stand  and  such  parties  could  be  brought  in.  Nothing 
further  appears  to  have  been  done  until  July  and  August 
1913.  August  18,  1913,  the  court  signed  an  order  nunc  pro 
tunc  as  of  August  24,  1905,  confirming  the  last  sale.  Feb- 
ruary 6,  1914,  the  plaintiff  M.  F.  Scott  petitioned  that  allot- 
ments be  made  to  the  various  parties  according  to  their 
rights,  and  with  his  petition  was  filed  a  list  and  abstract 
showing  the  several  parties  then  holding  shares  and  account- 
ing for  all  of  the  353.25  shares  outstanding.  April  29,  1914, 
an  interlocutory  decree  was  filed  granting  the  prayer  of  the 
petition  for  allotments  and  directing  that  deeds  in  severalty 
be  made  by  the  commissioner  to  the  parties  and  to  the 
extent  therein  named.  January  28,  1915,  the  court  made 
an  order  referring  the  suit  to  A.  F.  Judd,  Esq.,  as  a  master 
in  chancery.  Mr.  Judd  declined  to  act  and  Mr.  Joseph 
Lightfoot  was  appointed  January  30,  1915,  master  in  place 
of  Mr.  Judd,  with  directions  to  investigate  and  report  the 
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condition  of  the  record;  to  take  such  further  evidence  as 
the  parties  should  present;  to  ascertain  and  report  the  sta- 
tus and  condition  of  the  suit;  to  report  whether  or  not  all 
owners  of  lands  had  been  made  parties;  to  report  findings 
and  conclusions  of  law  and  fact;  and  to  report  such  final 
decree  as  the  master  should  recommend  be  made.  To 
the  appointment  of  such  master  the  plaintiffs  objected  and 
applied  to  this  court  for  a  writ  of  prohibition  prohibiting 
the  master  from  proceeding  on  the  ground  that  the  court 
had  no  jurisdiction  to  appoint  a  master,  but  this  court  held 
otherwise  (Scott  v.  Stuart,  22  Haw.  459).  In  the  said  pro- 
hibition proceeding  the  master  appeared  for  himself  and 
the  circuit  judge  and  was  later  allowed  a  fee  of  $100.  There- 
upon the  plaintiffs  applied  to  this  court  for  a  writ  of  pro- 
hibition to  prohibit  the  circuit  judge  and  the  master  from 
proceeding  further  on  the  ground  that  they  were  both  pe- 
cuniarily interested  and  therefore  disqualified,  but  thid 
court  denied  the  writ  (Scott  v.  Stuart,  22  Haw.  641).  The 
master  investigated  the  records,  heard  much  evidence  and 
finally  filed  his  report,  findings,  transcript  of  the  evidence 
heard,  and  draft  of  the  decree  which  he  recommended  be 
made  by  the  court.  One  result  of  the  work  done  by  the 
commissioner  was  the  amendment  of  the  petition  and  the 
bringing  in  of  more  than  fifty  defendants,  some  of  whom 
had  theretofore  voluntarily  appeared.  In  the  original 
petition  one  hundred  and  forty-two  defendants  were  named, 
some  of  whom  had  died  prior  to  the  reference  to  the  master, 
some  of  whom  had  sold  their  shares  and  the  purchasers  had 
not  been  made  parties.  April  8,  1916,  the  report  of  the  mas- 
ter was  confirmed  in  all  things  and  a  decree  confirming  the 
allotments  made  in  severalty  to  the  different  parties  was 
filed,  and  the  allotments  appear  to  have  been  satisfactory 
to  all  parties. 

A  supplemental  report  was  made  by  the  master  and  filed 
March  23,  1916,  passing  upon  sundry  claiims  for  fees  and 
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expenses  made  by  the  commissioner  Wall;  by  certain  de- 
fendants acting  through  Castle  &  Withington,  attorneys; 
by  Esther  N.  Pilipo  and  Elizabeth  K.  Pilipo,  acting  through 
E.  K.  Aiu  as  attorney ;  by  the  plaintiff  M.  F.  Scott  for  mak- 
ing the  abstract  hereinbefore  mentioned  and  also  for  attor- 
ney fees  paid  by  plaintiffs.  This  supplemental  report  was 
not  passed  on  in  the  decree  of  April  8,  but  on  April  24, 
1916,  another  supplemental  decree  was  filed  confirming  the 
said  supplemental  report  and  allowing  the  following  claims 
which  are  attacked  on  this  appeal,  to  wit:  an  attorney  fee 
of  $500  allowed  to  W.  R.  Castle  and  other  defendants  to  be 
paid  to  Castle  &  Withington;  an  attorney  fee  of  $250 
allowed  to  Esther  N.  Pilipo  and  Elizabeth  K.  Pilipo  to  be 
paid  to  their  attorney  E.  K.  Aiu;  to  plaintiff  M.  F.  Scott 
an  attorney  fee  of  $100  paid  Thurston  &  Stanley;  the  allow- 
ance of  $500  in  addition  to  $600  theretofore  allowed  J. 
Lightfoot  as  master  in  chancery.  The  said  decree  dis- 
allowed the  claim  of  W.  A.  Wall,  commissioner,  for  a 
balance  of  $540,  and  also  a  balance  of  $112.50  claimed  for 
services;  the  claim  of  plaintiff  M.  F.  Scott  for  making 
abstract  in  the  sum  of  $750  and  his  claim  for  attorney  fee 
paid  to  Charles  Creighton  in  the  sum  of  $100,  with  sundry 
items  of  cost  and  expense  claimed  by  plaintiffs.  From  this 
last  supplemental  decree  the  commissioner,  W.  A.  Wall,  and 
the  plaintiffs  have  appealed.  This  appeal  relates  solely  to 
the  supplemental  decree  of  April  24,  1916,  and  to  costs  and 
expenses  claimed,  some  of  which  were  allowed  and  some 
disallowed,  as  before  shown.  Plaintiff  M.  F.  Scott  has  re- 
mitted the  allowance  of  $100  paid  to  Thurston  &  Stanley 
as  an  attorney  fee  and  relinquished  his  claim  for  a  fee  paid 
to  Charles  Creighton. 

The  plaintiffs,  as  appellants,  attack  the  decree  generally 
on  the  ground  that  the  master  and  the  circuit  judge  were 
both  disqualified  as  both  had  a  pecuniary  interest  in  the 
subject-matter  of  the  suit,  and  on  the  further  ground  that 
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the  court  was  without  jurisdiction  to  appoint  a  master  in 
chancery.  These  points  are  res  adjudicata  by  reason  of  the 
decisions  of  this  court  heretofore  referred  to  and  found  in 
22  Haw.  on  pages  458  and  651,  and  we  will  not  further 
consider  them. 

The  plaintiffs  also  attack  the  decree  appealed  from  as 
error  on  the  further  ground  that  the  time  within  which  the 
master  was  given  to  hear  the  parties  and  make  his  report 
had  expired  long  before  he  presented  his  report;  that  his 
said  report  was  without  jurisdiction,  null  and  void;  and 
that  the  decree  confirming  it  was  without  jurisdiction,  null 
and  void.  The  order  appointing  the  master  to  hear  the 
parties,  examine  the  record  in  the  suit  and  report  its  star- 
tus  together  with  evidence  taken  by  him,  and  draft  such 
decree  as  he  should  recommend,  contains  this  provision 
among  others,  "that  the  said  master  in  chancery  shall  pro- 
ceed as  speedily  as  possible  in  .the  said  matters  and  shall 
file  the  report  of  his  doings  as  aforesaid  within  sixty  days 
from  this  date  or  give  sufficient  excuse  for  not  so  doing." 
The  record  shows  that  the  master  held  a  number  of  hear- 
ings, which  were  attended  by  parties  plaintiff  and  defend- 
ant, more  than  sixty  days  after  his  appointment,  without 
objection,  and  this  point  does  not  appear  to  have  been 
raised  either  /before  the  master  or  before  the  court.  The 
master  did  a  large  amount  of  work  and  his  recommenda- 
tions as  to  the  decree  apportioning  funds  arising  from  sales 
undistributed  and  allotments  of  lands  in  severalty  w^:^ 
substantially  accepted  and  acted  upon  by  the  court  to  the 
benefit  of  the  parties,  all  of  whom  accepted  such  benefits 
without  question.  Now  on  this  appeal  from  a  supplemental 
decree  allowing  attorney  fees,  costs  and  expenses  in  part 
and  disallowing  such  claims  in  part,  for  the  first  time  an 
attack  is  made  upon  the  jurisdiction  of  the  court  and  mas- 
ter on  the  ground  that  the  master  did  not  act  within  the 
time  required  by  the  order  appointing  him.    We  take  the 
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view  that  failure  to  report  within  sixty  days  is  not  jurisdic- 
tional and  that  the  plaintiffs  by  their  acquiescence  in  the 
actions  of  the  master,  and,  in  receiving  the  ben^ts  of  his 
work  and  report  without  objection  on  that  ground,  are  now 
estopped  from  attacking  the  report  on  such  ground.  The 
entire  record  is  not  before  us  and  it  may  be  that  sufficient 
excuse  for  not  making  the  report  within  sixty  days  was 
shown  below.  The  reports  of  the  master  were  properly 
confirmed  by  the  court,  except  as  herein  shown. 

The  only  questions  left  for  us  to  determine  are  as  to  the 
correctness  of  the  supplemental  decree  in  so  far  as  it  allows 
attorney  fees,  costs  and  expenses  and  disallows  claims  for 
other  attorney  fees,  costs  and  expenses,  and  refuses  to  permit 
the  plaintiff  M.  F.  Scott  to  file  a  supplemental  petition  bring* 
ing  in  as  a  party  defendant  C.  K.  Ai  for  the  purpose  of 
having  the  said  Ai  account  for  rents  collected  for  twenty- 
two  acres  of  the  land  apportioned  under  circumstances 
alleged  in  said  supplemental  petition,  and  we  will  proceed 
to  consider  these  questions. 

The  allowances  appearing  in  said  supplemental  decree 
which  have  not  been  objected  to  by  the  parties  herein  are 
approved  and  will  stand.  The  disallowance  of  claims,  ex- 
cept that  of  M.  F.  Scott  for  $750  for  making  an  abstract, 
is  approved. 

The  allowance  of  $500  to  W.  R.  Castle,  J.  B.  Castle  and 
the  Kona  Development  Company  for  attorney  fees  to  be 
paid  to  their  attorneys  Castle  &  Withington,  and  the  allow- 
ance of  $250  to  E.  N.  Pilipo  and  E.  K.  Pilipo,  attorney  fee 
to  be  paid  to  their  attorney  Eugene  K.  Aiu,  were  improper. 
There  is  some  evidence  tending  to  show  that  services  were 
rendered  by  the  attorneys  named  which  would  tend  to  the 
common  benefit  of  all  the  cotenants,  but  that  evidence  is 
too  indefinite  and  vague  and  the  value  and  beneficial 
character  of  the  services  were  too  uncertain  to  be  estimated 
under  the  evidence  in  the  record.    The  two  Pilipos  were 
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shown  to  have  conducted  dilatory  tactics  which  retarded 
the  determination  of  this  partition  suit  for  several  years  to 
the  detriment  of  all  the  parties  and  they  are  now  delinquent 
in  paying  into  court  money -wrongfully  received  by  them 
out  of  the  proceeds  of  the  sale  of  lands — the  common 
fund — which  they  have  been  ordered  to  repay  into  coiut. 
We  hold  that  the  defendants  named  shall  pay  their  own  at- 
torneys and  the  said  attorney  fees  are  disallowed.  The  bulk 
of  the  work  has  been  performed  by  the  plaintiff  M.  F. 
Scott  personally,  while  some  of  it  was  done  by  his  attorneys 
for  which  nothing  is  to  be  allowed.  The  supplemental  de- 
cree appealed  from  did  allow  the  plaintiffs  $100,  fee  paid 
to  their  attorneys,  but  they  have  remitted  the  same  and 
withdrawn  their  claim  therefor. 

The  refusal  of  the  court  to  allow  Mr.  Wall  his  further 
claims  for  compensation  was  authorized  under  the  show- 
ing made  and  such  disaUowance  is  approved.  Mr.  Wall  in 
testifying  admitted  that  he  had  received  for  services  and 
expenses  in  the  suit  the  sum  of  $4828.18.  The  various 
items,  claims  and  allowances  theretofore  made  to  him  are 
not  in  the  record  before  us.  Mr.  Wall  testified  at  the  hear- 
ing before  the  master  that  his  present  claims  for  further 
compensation  were  for  services  rendered,  were  reasonable, 
had  not  been  paid  and  were  not  included  in  any  claim  there- 
tofore allowed  him.  The  court  below  had  the  entire  record 
before  it  and  having  found  that  Mr.  Wall  had  been  over- 
paid and  that  the  present  claims  presented  by  him  be  dis- 
allowed we  will  not  disturb  its  conclusion  in  this  regard. 
The  claims  of  Mr.  Wall  which  were  disallowed  in  the  sup- 
plemental decree  appealed  from  are  for  services  ren- 
dered in  1916  and  appear  to  have  been  caused  by  the  in- 
completeness of  the  plats  of  allotments  made  by  him  in 
that  such  plats  did  not  give  courses  and  distances  of  the 
extmor  boundaries  of  the  various  parcels  of  land  allotted. 
We  do  not  regard  the  evidence  as  sufficient  to  show  that 
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these  charges  are  for  services  that  were  necessary  and  not 
required  by  reason  of  Mr.  Wall's  own  course.  The  con- 
clusion of  the  circuit  judge  that  Mr.  Wall  had  been  ovw- 
paid  $3241.69  was,  presumably,  based  upon  the  theory  of 
the  statutory  fees  allowed  commissioners  in  partition  suits 
are  at  the  rate  of  five  dollars  per  day.  This  rule  does  not 
apply  to  services  rendered  as  a  surveyor  by  a  commissioner 
in  a  partition  suit,  and  where  he  does  the  actual  surv^ring 
and  platting  he  is  entitled  to  reasonable  compensation  for 
such  services.  But  where,  as  in  the  case  at  bar,  he  is  re- 
quired to  render  further  services  apparently  caused  by  im- 
perfect or  incomplete  work  done  by  him,  and  for  which  he 
has  been  paid,  in  order  to  be  allowed  further  compensation 
he  must  show  by  clear  and  convincing  evidence  that  the 
additional  services  for  which  he  seeks  compensation  were 
not  caused  by  his  own  fault,  as  he  is  evidently  not  entitled 
to  compensation  for  services  made  necessary  by  his  own 
fault. 

The  disallowance  of  the  claim  of  M.  F.  Scott  in  the  sum 
of  $750  for  making  the  abstract  in  this  case  was  contrary  to 
the  evidence  and  facts  shown  by  the  record.  An  order  had 
been  made  by  the  court  authorizing  Mr.  Wall,  commis^ 
sioner,  to  employ  some  person  or  corporation  to  make  an 
abstract  at  a  cost  not  to  exceed  $750.  Mr.  Wall  was  unable 
to  get  such  abstract  at  the  cost  limited  by  the  court.  He 
employed  Mr.  Scott  to  make  an  abstract  under  an  agree- 
ment that  Mr.  Scott  was  not  to  be  paid  anything  for  it 
''unless  the  same  was  found  to  be  accurate,  complete  and 
correct."  The  abstract  made  and  furnished  by  Mr.  Scott 
proved  to  be  accurate  and  correct  and  was  used  to  the  bene- 
fit of  all  the  parties  and  by  reason  thereof  this  whole  com- 
plicated partition  suit  has  been  brought  to  a  successful 
conclusion  by  the  master  and  court  and  the  evidence  shows 
that  it  was  worth  more  to  make  it  than  the  amount  charged 
for  it.  Different  persons  engaged  in  abstracting  had  refused 
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to  undertake  it  at  the  price  limited  by  the  court  and  which 
is  now  claimed  by  Mr.  Scott.  We  hold  that  Mr.  M.  F.  Scott 
shall  be  allowed  $750  for  making  and  furnishing  the 
abstract. 

We  hold  that  the  court  erred  in  refusing  to  permit  the 
filing  of  the  supplemental  petition  presented  by  the  plain- 
tiffs for  the  purpose  of  bringing  into  this  suit  C.  K.  Ai 
to  have  him  account  for  rents  alleged  to  have  been  col- 
lected by  him  under  the  claim  of  ownership  of  the  share 
formerly  held  by  one  Kamale,  under  which  claim  twenty- 
two  acres  of  coffee  land  held  by  the  tenants  named  in  said 
supplemental  petition  under  lease  executed  by  one  Akau 
who  had  acquired  the  Kamale  share,  the  interests  of  said 
Akau  having  passed  to  said  C.  K.  Ai,  as  alleged  in  the  prof- 
fered supplemental  petition.  All  of  the  cotenants,  plain- 
tiffs and  defendants,  are  interested  in  such  rents  which  the 
supplemental  petition  alleges  were  collected  and  received  by 
said  C.  K.  Ai  in  trust  for  all  of  the  parties  to  this  suit. 
The  court  was  in  error  in  deciding  that  the  plaintiffs  should 
sue  the  said  C.  K.  Ai  in  their  own  right.  Owing  to  the  large 
number  of  parties  to  this  suit  and  the  manifest  trouble  of 
bringing  them  into  another  suit  for  accounting  the  entire 
matter  should  be  settled  in  this  suit  and  with  that  end  in 
view  we  hold  that  said  supplemental  petition  shall  be  filed, 
that  process  issue  against  the  said  C.  K.  Ai  and  he  be 
required  to  account  for  the  rents  collected  by  him  as  alleged 
in  said  supplemental  petition  unless  he  shows  a  good  and 
proper  defense  to  the  matters  therein  alleged  and  set  forth. 
Another  supplemental  petition  was  filed  by  one  of  the 
plaintiffs  in  1914  and  an  order  to  show  cause  against  the 
said  C.  K.  Ai  why  he  should  not  be  made  a  party  defend- 
ant and  account  for  rents  received  was  made  and  on  return 
of  said  C.  K.  Ai  to  the  said  order  to  show  cause  the  said 
order  was  vacated,  from  which  order  so  vacated  an  appeal 
was  had  to  this  court.    On  that  appeal  the  order  vacating 
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was  affirmed  on  the  ground  that  facts  were  not  alleged  in 
the  supplemental  petition  showing  that  the  said  C.  K.  Ai 
was  interested  in  the  subject-matter  of  the  suit,  there  being 
no  allegation  therein  that  he  was  either  a  cotenant  or  the 
lessee  of  a  cotenant  (22  Haw.  262).  The  allegations  con- 
tained in  the  supplemental  petition  here  in  question  take 
this  matter  out  of  the  former  ruling  of  this  court. 

The  supplemental  decree  appealed  from  is  vacated  and 
the  cause  is  remanded  to  the  circuit  judge  with  instructions 
to  make  a  full  and  supplemental  decree  disposing  of  the 
matters  herein  considered  in  conformity  with  the  conclu- 
sions and  views  herein  expressed. 

Af.  F.  Scott  for  plaintiffs. 

D.  L.  Withington  {Castle  &  Withington  on  the  brief) 
for  certain  defendants. 

E.  K.  Aiu  for  certain  defendants. 
W.  J.  Robinson  for  W.  A.  Wall. 
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ROBERTSON;  C.J.,  QUARLBS  AND  COKE,  JJ. 

CBnoNAL  Law — motion  to  c?Mnge  plea  after  verdict — discretion  of 
court. 
It  is  not  an  abuse  of  discretion  for  the  trial  court  after  a  plea  of 
guilty  and  sentence  in  a  misdemeanor  case  to  refuse  defendant's 
motion  to  change  his  plea  from  that  of  guilty  to  that  of  not 
guilty  where  there  is  no  showing  that  the  defendant  was  misled 
by  anything  said  or  done  by  the  court  or  prosecuting  attorney 
although  the  defendant  was  sentenced  to  pay  a  larger  line  than 
he  believed  from  statements  made  by  a  police  oiBcer  would  be 
imposed  upon  him. 
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The  defendant  was  arrested  charged  with  conducting  a 
bunco  game  in  violation  of  section  4175  R.  L.  One  of  his 
attorneys  saw  the  pobce  officer  making  tiie  arrest  and  told 
the  officer  that  defendant  did  not  have  anything  to  do 
with  the  bunco  game,  whereupon  the  officer  said  that  if 
the  defendant  would  plead  guilty  to  being  present  at  a 
gambling  game  he  (the  police  officer)  would  see  that  the 
defendant  was  fined  $25.  The  deputy  city  and  coimty 
attorney,  who  had  charge  of  the  case,  refused  to  agree  with 
the  arrangement  or  to  make  any  agreement  whatever.  The 
charge  of  conducting  a  bunco  game  was  dropped  and  a 
charge  made  against  the  defendant  of  knowingly  and  un- 
lawfuUy  permitting  a  gambling  game  to  be  carried  on  in 
certain  premises  rented  and  controlled  by  him  contrary  to 
section  4177  R.  L.  To  this  last  charge  the  defendant  pleaded 
guilty,  one  of  his  attorneys  being  present,  and  thereupon 
the  district  magistrate  sentenced  him  to  pay  a  fine  of  $200. 
The  defendant  then  moved  to  change  his  plea  from  that  of 
guilty  to  that  of  not  guilty,  and  in  support  of  his  motion 
introduced  certain  affidavits  and  witnesses,  the  substance 
of  which  is  to  the  effect  that  owing  to  the  said  conversation 
between  the  police  officer  and  the  attorney  for  defendant,  the 
defendant  believed  that  he  would  not  be  fined  more  than  $25, 
and  that  when  he  entered  his  plea  of  guilty  he  understood  tiiat 
he  was  pleading  to  the  charge  of  being  present  at  a  gambling 
game.  There  is  no  evidence  tending  to  show  that  the  dis- 
trict magistrate  or  the  prosecuting  attorney  said  or  did  any- 
thing to  induce  the  belief  on  the  part  of  the  defendant  tiiat 
he  would  be  shown  any  leniency  by  reason  of  entiering  a 
plea  of  guilty  or  that  he  would  be  fined  any  certain  amount. 
The  district  magistrate  denied  the  motion  of  the  defendant 
to  change  his  plea  and  from  the  order  denying  the  motion 
the  defendant  has  appealed  directly  to  this  court  upon  the 
point  of  law  that  the  district  court  erred  in  denying  the 
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motion  of  defendant  to  withdraw  the  plea  of  guilty  and 
enter  a  plea  of  not  guilty. 

Permitting  a  defendant  to  change  the  plea  after  sentence, 
where  he  has  been  misled  by  anything  said  or  done  by  the 
trial  court  or  by  the  prosecuting  attorney  resulting  in  his 
receiving  a  greater  punishment  than  the  court  and  prose- 
cuting attorney  led  him  to  believe  that  he  would  receive,  is 
sustained  by  some  of  the  authorities  ( 1  Bishop's  New  Crimi- 
nal Procedure,  Sees.  124,  747;  State  v.  Stephens,  71  Mo. 
535;  State  v.  Kring,  71  Mo.  551;  Sanders  v.  State,  85  Ind. 
318;  Meyers  v.  State,  115  Ind.  554;  City  of  Salina  v. 
Cooper,  45  Kans.  12;  Mounts  v.  Commonwealth,  89  Ky. 
274 ;  People  v.  Richmond,  57  Mich.  399 ;  Cochrane  v.  State, 
6  Md.  400).  In  this  jurisdiction  the  rule  is  established  that 
an  application  to  withdraw  a  plea  of  guilty  and  enter  that 
of  not  guilty  is  within  the  sound  discretion  of  the  trial 
court  and  wiU  not  be  disturbed  on  appeal  in  the  absence  of 
abuse  of  discretion  (Territory  v.  Chamberlain,  20  Haw. 
103).  It  is  not  an  abuse  of  discretion  for  the  trial  court, 
after  a  plea  of  guilty  and  sentence  in  a  misdemeanor  case, 
to  refuse  defendant's  motion  to  change  his  plea  from  that 
of  guilty  to  that  of  not  guilty,  where  there  is  no  showing 
that  the  defendant  was  misled  by  anything  said  or  done 
by  the  court  or  prosecuting  attorney,  although  the  defend- 
ant was  sentenced  to  pay  a  larger  fine  than  he  believed  from 
statements  made  by  a  police  officer  would  be  imposed  upon 
him. 

The  order  of  the  district  magistrate  refusing  to  permit 
the  defendant  to  withdraw  his  plea  of  guilty  and  enter  a 
plea  of  not  guilty  is  affirmed. 

A.  M.  Brown,  City  and  County  Attorney,  W.  T.  Garden, 
Second  Deputy  City  and  County  Attorney,  for  the  Terri- 
tory. 

L.  L.  Burr  for  defendant. 
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FANNIE  HART  v.  JAMES  HART. 

No.  991. 

Error  to  Circuit  Judge,  Fifth  Circuit. 
Hon.  L.  a.  Dickey,  Judge. 

Aroukd  Fkbbuabt  21,  1917.  Dkgidkd  March  13,  1917. 

ROBERTSOK,  C.J.,  QUARLBS  AND  COKE,  JJ. 

DnroBCB — alimony. 

The  ftubsequent  misconduct  of  a  wife  can  be  considered  upon 
an  application  to  modify  an  allowance  of  alimony,  but  where  the 
facts  disclose  a  single  lapse  from  virtue.  In  the  absence  of  other 
facts  and  circumstances  showing  a  disposition  to  err  on  the  part 
of  the  wife,  such  showing  is  insufficient  to  warrant  the  court  In 
disallowing  her  all  future  alimony  to  which  she  would  otherwise 
be  entitled. 

Saiob — modification  of  decree. 

Although  in  this  Territory  there  is  no  express  authority  there- 
for a  circuit  Judge  has  imdoubted  authority  to  alter  or  modify 
the  decree  respecting  the  award  of  alimony  upon  a  proper  showing. 

Samb — allowance  for  expenses  and  attomey*s  fees. 

The  provisions  of  section  2935  R.  L.  are  broad  enough  to  include 
the  allowance  of  expenses  and  attorney's  fees  incurred  or  to  be 
incurred  by  a  wife  In  resisting  an  application  for  an  order  re- 
voking  an  allowance  of  alimony. 

OPINION  OP  THE  COURT  BY  COKE,  J. 

The  record  in  this  case  shows  that  libellant  and  plaintiff 
in  error,  Fannie  Hart,  was  granted  an  absolute  divorce  from 
the  libellee  and  defendant  in  error,  James  Hart,  by  the  cir- 
cuit judge  of  the  fifth  circuit  on  the  ground  of  cruelty.  The 
decree  was  made  and  entered  on  June  28,  1916,  and  became 
eJBFective  from  and  after  July  5,  1916.  The  plaintiff  was 
also  awarded  permanent  alimony  in  the  sum  of  fifteen  dol- 
lars per  month,  payment  thereof  to  commence  on  the  10th 
day  of  July,  1916.  There  was  no  showing  that  either  of  the 
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parties  possessed  any  property  and  the  decision  of  the  cjourt 
shows  clearly  that  the  allowance  of  alimony  to  the  plaintiff 
was  to  come  out  of  the  future  earnings  of  the  defendant^ 
which  the  court  found  amounted  to  about  fifty  dollars  per 
month.  Thereafter  and  on  or  about  the  9th  day  of  July, 
1916,  plaintiff  was  arrested  and  charged  with  having  com- 
mitted the  offense  of  fornication  with  one  Peahu,  and  on 
the  10th  day  of  July,  1916,  she  plead  guilty  to  the  charge 
before  the  district  magistrate  of  Waimea,  County  of  Kauai. 
On  July  13,  1916,  defendant  appeared  before  the  judge  of 
the  fifth  circuit  with  a  motion  to  modify  the  former  decree 
to  the  extent  that  defendant  would  thereafter  be  relieved 
from  payment  of  an  attorney's  fee  and  future  alimony  to 
plaintiff.  This  motion  was  based  upon  the  ground  that 
plaintiff  had  committed  fornication  on  July  9,  1916,  and 
subsequent  to  the  entry  of  the  decree  granting  her  a  divorce 
and  an  allowance  of  alimony.  Hearing  was  had  on  this 
motion  and  the  same  was  granted  to  the  extent  that  the 
defendant  should  not  be  required  to  pay  plaintiff  any 
further  alimony,  the  court  basing  the  order  solely  upon  its 
finding  that  plaintiff  had  committed  fornication  on  the 
occasion  above  referred  to.  From  this  order  of  the  court 
below  the  plaintiff  comes  here  on  a  writ  of  error  assigning 
niunerous  errors  allegfed  to  have  been  conmiitted  by  the 
court  in  respect  to  the  hearing  on  defendant's  motion  to 
modify  the  original  decree. 

The  principal  error  complained  of  by  plaintiff  reads  as 
follows:  "(1)  That  the  circuit  court  erred  in  granting  the 
motion  of  the  libellant,  James  Hart,  to  modify  the  deqree 
of  divorce  so  as  to  revoke  the  payment  of  alimony  on 
account  of  the  subsequent  misconduct  of  the  libellant  in 
that  said  libellant  committed  the  offense  of  fornication." 
Fornication  is  a  misdemeanor  under  the  statutes  of  this 
Territory,  punishable  by  fine  not  exceeding  fifty  dollars  nor 
less  than  fifteen  dollars,  or  by  imprisonment  not  more  than 
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three  months  nor  less  than  one  month  (Sec«  4148  R.  L.)* 
There  is  nothing  in  the  record  either  showing  or  tending  to 
show  that  the  means  or  financial  ability  of  the  parties  has 
changed  since  the  entry  of  the  original  decree.  The  record 
in  this  case  discloses  that  a  single  act  of  fornication  was 
committed  by  the  plaintiff,  and  while  reprehensible  in  it- 
self it  does  not  indicate  that  plaintiff  was  leading  a  life  of 
idleness  or  prostitution.  If  plaintiff,  subsequent  to  tiie 
decree  awarding  alimony,  was  being  kept  by  a  paramour  or 
had  become  a  prostitute  or  was  leading  a  life  of  vice  it 
would  be  unconscionable  and  against  public  morals  to 
compel  the  husband  by  his  daily  labor  to  support  her.  The 
wife  owes  it  to  society  to  lead  an  exemplary  life.  If  she 
transgresses,  even  upon  a  single  occasion  as  she  did  in  this 
case,  she  merits  prosecution  and  punishment. 

Counsel  for  plaintiff  relies  largely  upon  the  law  as  ex- 
pressed by  the  courts  in  Cole  v.  Cole,  142  111.  19  and  Forrest 
V.  Forrest,  3  Bosworth  (N.  Y.)  661.  In  the  latter  case  it 
was  held  in  effect  that  there  is  no  law  by  which  the  wife's 
subsequent  misconduct,  whatever  it  may  be,  can  be  pun- 
ished by  a  forfeiture  of  part  of  an  allowance,  just  in  itself, 
when  fixed  and  adjudged  to  her,  by  reason  of  her  husband's 
violation  of  his  legal  duties  to  her.  This  rule,  in  our  opinion, 
would  encourage  indolence  and  vice.  Altiiough  recognizing 
its  eminence  we  cannot  yield  to  the  aulivority  of  this  case. 
We  prefer  to  adopt  the  reasoning  advanced  in  the  very 
recent  and  well  considered  case  of  Weber  v.  Weber,  153  Wis. 
132,  wherein  the  court  says:  "If  the  wife,  without  the  fault 
of  the  husband,  and  without  adequate  excuse  or  palliation, 
deliberately  chooses  a  life  of  shame  and  dishonor  *  *  * 
and  tiie  husband  is  compelled  by  his  daily  toil  to  earn  the 
money  paid  to  her,  the  court  may  make  the  misconduct  of 
the  wife  the  ground  for  cutting  off  all  alimony,  or  for 
reducing  the  same  as  may  in  its  sound  discretion  seem  just 
and  equitable  under  all  the  circumstances  of  the  case."   In 
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the  State  of  Wisconsin,  as  well  as  in  this  TarritcMy,  the 
statutes  prescribe  no  ground  upon  which  a  judgment  of 
alimony  may  be  modified,  and  as  tiie  court  sajns  in  the 
Weber  case,  "It  wisely  leaves  that  to  the  judgment  of  the 
court.  The  considerations  tiiat  may  legitimately  influence 
such  judgment  are  so  varied  and  complex  that  l^islative 
and  judicial  wisdom  alike  refrain  from  any  attempt  to 
enumerate  them.  This  much,  however,  may  be  said:  the 
coiuls  of  our  State  do  not  permit  vice  to  flaunt  its  banna* 
before  them  unchallenged.  When  it  appears  its  nature  and 
extent  may  be  inquired  into,  and  if  justice  so  demands,  it 
may  be  made  the  ground  of  equitable  relief  in  the  allow- 
ance of  alimony."  In  the  case  just  cited  the  wife  was 
granted  a  divorce  upon  the  ground  of  cruelty  and  inhuman 
treatment  by  her  husband  and  she  was  awarded  the  sum 
of  fifty  dollars  per  month  permanent  alimony.  ThereaSt&r 
the  husband  secured  an  order  to  show  cause  why  the  pro- 
vision of  the  decree  relating  to  alimony  should  not  be 
stricken  out  because  of  allied  misconduct  on  the  part 
of  the  wife  after  the  entry  of  the  decree.  Hearing  was  had 
and  the  court  found  that  plaintiff  had,  after  the  entry  of  the 
decree,  committed  sexual  intercourse  and  was  a  woman  of 
bad  character,  and  ordered  that  she  be  given  the  sima  of 
six  hundred  dollars  in  lieu  of  all  alimony.  While  the  record 
before  it  must  have  been  more  or  less  incomplete  the 
supreme  court  of  Wisconsin,  in  affirming  the  action  of  the 
lower  court,  found  that  "the  evidence  was  no  doubt  suf- 
ficient to  satisfy  the  court  that  the  wife  evinced  a  per- 
manent disposition  to  err." 

We  are  of  the  opinion  that  the  reasoning  in  the  Weber 
case,  applied  to  the  case  under  consideration,  would  not 
justify  the  cutting  off  of  all  alimony  to  the  wife  solely 
upon  the  showing  that  upon  one  occasion  subsequent  to  the 
decree  granting  her  a  divorce  and  permanent  alimony  she 
had  committed  the  offense  of  fornication.    We  adopt  the 
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view  that  the  subsequent  misconduct  of  a  wife  can  be  con- 
sidered upon  an  application  to  modify  an  allowance  of 
alimony,  but  we  hold  that  where  the  facts  disclose  a  single 
lapse  from  virtue,  in  the  absence  of  other  facts  and  circum- 
stances showing  a  disposition  to  err  on  the  part  of  the  wife, 
such  showing  is  insufficient  to  warrant  the  court  in  dis- 
allowing her  all  future  alimony  to  which  she  would  otiier- 
wise  be  entitled. 

Although  in  this  Territory  there  is  no  express  statutory 
authority  therefor,  a  circuit  judge  has  undoubted  authority 
to  alter  or  modify  the  decree  respecting  the  award  of  ali- 
mony upon  a  proper  showing.  2  Bishop  on  Marriage  and 
Divorce,  6  ed.,  sec.  429 ;  Stevens  v.  Stevens,  72  Pac.  1061 ; 
Wheeler  v.  Wheeler,  18  lU.  39;  Olney  v.  Watts,  3  N.  E.  364. 
Application  for  such  modification  is  ancillary  to  and  de- 
pendent in  its  nature  upon  the  main  proceedings  and  is 
addressed  to  the  sound  judicial  discretion  of  the  court,  and 
the  inquiry  is  whether  sufficient  cause  has  intervened  since 
the  decree  to  autiiorize  or  require  the  court  to  change  or 
entirely  withdraw  the  aUowance.  In  other  words,  in  grant- 
ing tiie  application  the  court  must  base  its  action  upon 
grounds  which  the  law  recognizes  as  sufficient  therefor.  We 
are  of  the  opinion  that  sufficient  grounds  were  not  pre- 
sented to  the  court  to  justify  the  withdrawal  of  the  allow- 
ance. 

The  only  other  error  assigned  by  plaintiff  containing 
sufficient  merit  to  warrant  consideration  by  this  court  is 
embodied  in  her  twelfth  assignment  of  error  which  specifies 
as  error  the  action  of  the  court  below  in  denying  her  motion 
for  an  order  granting  her  a  reasonable  sum  for  costs  and 
expenses  and  attorney's  fees  incurred  and  to  be  incurred 
on  her  appeal  from  or  review  of  the  decision  or  order  of 
the  court  disallowing  her  further  alimony.  Section  2935 
R.  L.  provides: 

"Whenever  it  shall  be  made  to  appear  to  the  judge  after 
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tiie  filing  of  any  libel,  that  the  wife  is  under  restraint  or  in 
destitute  circumstances,  the  judge  may  pass  such  orders  to 
secure  her  personal  liberty  and  reasonable  support,  pending 
the  libel,  as  law  and  justice  may  require,  and  may  enforce 
such  orders  by  summary  process.  The  judge  may  also  com- 
pel the  husband  to  advance  reasonable  amounts  for  the 
compensation  of  witnesses  and  other  reasonable  exp^ises  of 
trial  to  be  incurred  by  tiie  wife.  The  judge  may  revise  and 
amend  such  orders  from  time  to  time." 

The  court  in  passing  upon  the  motion  of  plaintiff  for 
expense  money  and  attorney's  fees,  denied  the  motion  upon 
the  theory  that  the  statute  above  quoted  does  not  authorize 
the  court  to  grant  expenses  and  attorney's  fees  in  a  pro- 
ceeding of  this  kind,  and  upon  the  further  ground  that  ''the 
coiui;  believes  its  order  of  July  13,  1916,  to  be  right  and  an 
appeal  from  that  order  not  worth  while.''  Neither  of  these 
reasons  is  sound.  Undoubtedly  the  court  thought  its  de- 
cision right,  and  this  may  be  said  of  all  courts  whose  deci- 
sions come  here  for  review.  But  such  an  opinion  on  the  part 
of  the  court  is  hardly  a  cogent  reason  for  disallowing  the 
motion  or  the  propter  exercise  of  its  sound  discretion  in 
denying  expense  money  and  attorney's  fees  where  a  party 
might  honestly  deem  himself  aggrieved  by  the  court's  deci- 
sion. As  a  matter  of  fact,  the  court  found  ''that  the  appeal 
of  libellant  from  the  order  entered  July  13,  1916,  is  taken 
in  good  faith  and  that  libellant  has  no  funds  with  which 
to  perfect  said  appeal  or  to  prosecute  it  in  the  supreme 
court  of  the  Territory,  but  that  defendant  has  an  income  of 
at  least  $45  per  montii." 

We  are  of  the  opinion  that  tiie  provisions  of  section  2935 
R.  L.  are  broad  enough  to  include  the  allowance  of  expenses 
incurred  or  to  be  incurred  by  the  wife  in  resisting  an  appli- 
cation for  an  order  revoking  an  allowance  of  alimony  con- 
tained in  a  decree  granting  her  a  divorce.  It  seems  obvious 
to  us  tiiat  tiie  wife  might  be  as  much  in  need  of  expense 
money  in  her    efforts  to  protect  the  rights  granted  her  by 
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a  final  decree  of  divorce  as  she  would  be  in  need  therefor 
in  the  proceedings  had  prior  to  said  decree.  'It  could  not 
have  been  contemplated  that  before  judgment  the  wife 
should  be  aided  in  maintaining  her  rights,  but  after  judg- 
ment in  her  favor  should  be  left  to  starve  during  the  pend- 
ency of  an  appeal  and  should  be  disarmed  by  her  very  suc- 
cess from  defending  the  judgment  in  her  favor."  McBride 
V.  McBride,  23  N.  E.  1065;  O'Brien  v.  O'Brijm,  19  Neb. 
584.  In  Helden  v.  Helden,  11  Wis.  558,  a  case  particularly 
analogous  to  the  one  now  under  consideration,  an  appeal 
was  taken  from  an  order  of  the  circuit  court  allowing  two 
hundred  dollars  for  attorney  and  counsel  fees  on  the  pro- 
ceedings in  an  issue  wherein  the  wife  had  been  guilty  of 
adultery,  which  issue  was  made  up  on  a  petition  of  the  hus- 
band for  the  purpose  of  reducing  the  alimony  after  the 
original  decree  of  divorce.  The  court  found  that  under  the 
laws  of  Wisconsin  the  matter  of  alimony  might  be  further 
litigated  after  the  divorce  and  the  intent  was  to  reserve 
to  the  court  the  same  power  to  protect  the  wife  in  regard 
to  the  expenses  of  litigation  which  it  had  in  the  original 
action.  Otherwise  the  husband  might,  by  renewing  litiga- 
tion in  respect  to  the  alimony,  compel  the  wife  to  exhaust 
her  entire  allowance  without  any  power  in  the  court  to 
protect  her. 

We  think  that  the  circuit  judge  should  have  exercised 
his  sound  discretion  in  the  matter  of  the  application  of 
plaintiff  for  expenses  and  attorney's  fees.  This  he  failed 
to  do. 

The  order  of  the  circuit  judge  made  and  entered  on 
July  13,  1916,  modifying  the  original  decree  so  that  defend- 
ant would  not  be  required  to  make  any  further  payments 
of  alimony  to  plaintiff  from  that  date  is  hereby  reversed 
and  set  aside,  and  the  order  of  the  circuit  judge  made  and 
entered  on  July  19,  1916,  wherein  he  disallowed  plaintiff's 
motion  for  costs  and  expenses  and  attorney's  fees  incurred 
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or  to  be  incurred  in  this  proceeding  is  reversed  and  the 
cause  is  remanded  to  the  circuit  judge  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Fred  Patterson  for  plaintiff  in  error. 

N.  W.  Aluli  (A.  G.  Kaulukou  with  him  on  the  brief)  for 
defendant  in  error. 


FRANK  C.  BERTELMANN,  HENRY  G.  BERTEL- 
MANN,  CHRISTIAN  BERTELMANN,  ANGELINE 
BERTELMANN  MURASKY,  HATTIE  BERTEL- 
MANN BANNISTER,  BEATRICE  BERTELMANN 
ROSS,  WILHELMINA  BERTELMANN  BAKER, 
AND  MRS.  HELEN  M.  COCKETT  v.  MRS.  ELIZA- 
BETH  KAIO,  MRS.  ELSIE  COLLIN,  STEPHEN  L. 
DESHA,  AND  WALTER  W.  SCOTT,  A  MINOR, 
JANET  M.  SCOTT,  A  MINOR,  AND  RUBENA  F. 
SCOTT,  A  MINOR,  BY  THEIR  GUARDIAN  AD 
LITEM,  BISHOP  TRUST  COMPANY,  LIMITED, 
AN  HAWAIIAN  CORPORATION. 

No.  994. 

Appeal  from  Circxht  Judge,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 

Abguko  Mabch  12,  1917.  Decided  March  17.  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Appeal  jlstd  Erbob— annulment  of  decree  by  writ  of  error — divorce. 
Where,  in  a  divorce  case,  a  decree  Is  rendered  granting  the  wife, 
as  Ubellant,  a  divorce  and  alimony  the  defendant  sues  out  a  writ 
of  error  for  the  purpose  of  reviewing  .the  said  decree,  but  dies 
during  its  pendency  in  the  supreme  court,  the  decree  is  not  an- 
nulled by  the  issuance  of  the  writ  of  error,  and  the  libellant  therein 


BERTELMANN  v.  KAIO,  23  Haw.  646.         647 

Opinion  of  Ui«  Court 

is  not  the  widow  of  the  Ubellee  notwlthBtanding  she  filed  in  the 
supreme  court,  after  the  death  of  the  Ubellee,  a  confession  of 
error,  no  Judgment,  order  or  mandate  having  been  made  In  the 
supreme  court  reversing  the  decree  of  divorce. 

OPINION  OF  THE  COURT  BY  QUARLES,  J. 

The  plaintiffs  are  the  heirs  at  law  of  Susan  Bertelmann 
Kahilina  (hereinafter  for  convenience  called  Susan)  who 
died  September  2,  1915.  Susan  was  formerly  the  wife  of 
Isaac  H.  Kahilina  (hereinafter  for  convenience  called  Isaac) 
who  died  November  18,  1902,  leaving  certain  lands  from 
which  the  defendants,  as  heirs,  have  been  collecting  rents 
since  his  death.  Plaintiffs  claim  to  have  inherited  from 
their  said  mother  an  interest  in  said  lands  which  she,  plain- 
tiffs contend,  inherited  from  Isaac  as  his  lawful  widow,  and 
demand  of  defendants  an  accounting  for  such  rents,  to  pro- 
cure which  the  bill  of  complaint  herein  was  filed.  To  the 
bill  of  complaint  the  defendants  filed  a  plea  in  bar  in  which 
they  allege  that  Susan  was  not  the  widow  of  said  Isaac  at 
his  death  as  alleged  in  the  complaint;  that  said  Susan  filed 
in  the  circuit  court  of  the  first  judicial  circuit  of  the  Terri- 
tory of  Hawaii  on  the  14th  day  of  February,  1902,  her 
amended  libel  for  divorce  against  said  Isaac  praying  that 
the  bonds  of  matrimony  then  existing  between  them  be 
dissolved;  that  thereafter  and  on  February  24,  1902,  the 
said  case  was  duly  heard ;  and  that  on  February  25,  1902, 
the  said  court  did  make  and  file  its  decree  adjudging  and 
decreeing  that  the  bonds  of  matrimony  theretofore  existing 
between  the  said  Susan  and  the  said  Isaac  be  dissolved  and 
annulled  and  held  for  naught  as  shown  by  copy  of  the  rec- 
ord, pleadings  and  decree  in  said  divorce  suit  referred  to 
and  made  a  part  of  the  plea  in  bar.  To  the  plea  in  bar  the 
plaintiffs  filed  a  traverse  in  which  it  is  admitted  that  the 
said  libel  for  divorce  was  filed  and  the  decree  divorcing  the 
parties  was  made  and  filed,  but  affirmatively  alleging  that 
the  said  Isaac  sued  out  a  writ  of  error  on  the  4th  day  of 
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April,  1902,  in  the  supreme  court  of  Hawaii  to  review  and 
reverse  the  said  decree  granting  a  divorce  and  granting  ali- 
mony to  Susan,  the  libellant  therein;  that  thereafter  and 
on  May  13,  1903,  Susan,  as  defendant  in  error  in  said 
divorce  suit,  filed  a  confession  of  error  in  the  cause  in  the 
supreme  court;  that  said  writ  of  error  was  pending  in  the 
supreme  court  at  the  time  of  the  death  of  said  Isaac  and  was 
not  disposed  of  until  the  filing  of  said  confession  of  error  by 
the  said  Susan.  To  the  traverse  the  defendants  filed  a  re- 
joinder in  which  they  all^e  that  one  Samuel  Kanewanui 
was  duly  appointed  by  the  circuit  court  of  the  fifth  judicial 
circuit  as  administrator  of  the  estate  of  said  Isaac  on  the 
23d  day  of  January,  1903,  and  immediately  qualified  as 
such  administrator;  admit  the  filing  of  the  confession  of 
error  by  the  said  Susan,  but  say  that  it  was  filed  without 
notice  to  the  said  administrator  of  Isaac  and  that  no  notice 
thereof  was  given  to  the  defendants;  that  after  the  death 
of  said  Isaac  no  suggestion  of  his  death  was  made  in  the 
cause  in  the  supreme  court  and  no  order  reviving  the  cause 
in  favor  of  the  said  personal  representative  was  made  there- 
in, and  no  decree,  mandate  or  order  was  made  by  the 
supreme  court  setting  aside  or  reversing  the  decree  of  di- 
vorce, as  shown  by  the  records  and  proceedings  in  the  said 
cause  in  the  supreme  court  referred  to  and  made  a  part  of 
the  rejoinder.  There  is  no  controversy  as  to  the  facts.  The 
circuit  judge  sustained  the  plea  in  bar  and  made  a  decree 
dismissing  the  biU,  from  which  the  plaintiffs  have  appealed. 
From  the  facts,  briefly  outlined  above,  it  is  contended  by 
the  plaintiffs,  appellants,  that  by  reason  of  the  suing  out  of 
the  writ  of  error  (and  the  confession  of  error  filed  by  Susan) 
the  decree  of  divorce  was  of  no  effect  at  the  time  of  the 
death  of  Isaac  and  that  Susan  was  then  his  wife  and  as 
such  inherited  an  interest  in  his  said  lands  which  have 
descended  to  the  plaintiffs  as  heirs  at  law  of  Susan.  Unless 
this  contention  is  correct  the  decree  of  the  circuit  judge 
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sustainiDg  tiie  plea  in  bar  and  dismissing  the  plaintiffs'  bill 
of  complaint  must  be  affirmed. 

Under  Civil  Laws  of  Hawaii  1897,  Sees.  1445,  1446,  1456, 
a  writ  of  error  could  be  had  for  error  of  law  or  fact  appear- 
ing on  the  record  or  for  any  error  that  might  be  assigned  as 
error  at  common  law;  the  record  to  be  deemed  to  include 
all  of  the  pleadings,  motions,  notes  or  bills  of  exceptions, 
exhibits,  clerk's  or  magistrate's  notes  of  proceedings,  and, 
if  desired  by  the  plaintiff  in  arror,  a  transcript  of  the  evi- 
dence ;  the  supreme  court*  had  power  to  enter  such  judgment 
in  the  case  as  in  their  opinion  the  facts  and  law  warranted. 
The  provisions  of  the  Civil  Laws  1897  are  limited  and  re- 
stricted by  those  of  Sec.  1447  wherein  it  is  provided  tiiat 
"There  shall  be  no  reversal  on  error  of  any  finding  depend- 
ing on  tiie  credibility  of  witnesses  or  the  weight  of  the  evi- 
dence." The  power  of  this  court  to  reverse  the  decree  in 
an  equity  suit  on  the  facts  is  broader  where  the  case  comes 
here  on  appeal  than  when  it  comes  up  on  writ  of  error. 
Plaintiffs  contend  that  as  the  supreme  court  had  pow^  to 
make  such  decree  as  the  law  and  facts  warranted  the  suing 
out  of  the  writ  of  error  practically  amounted  to  granting 
a  new  trial  and  that  there  was  no  decree  of  divorce  at  the 
time  of  the  death  of  Isaac.  We  are  cited  to  the  case  of 
Rishel  V.  Rishel,  24  Pa.  S.  C.  303,  and  to  the  case  of  McGraU 
V.  McGrail,  51  N.  J.  Eq.  537,  as  authority  to  the  effect  that 
an  appellate  court  should  carefuUy  scrutinize  the  evidence 
in  a  divorce  suit  and  either  reverse,  affirm  or  modify  the 
decree  of  divorce  in  accord  with  the  law  and  facts  of  the 
case.  The  rules  announced  in  these  decisions  are  correct. 
We  are  imable  to  agree  to  the  proposition  contended  for  by 
the  plaintiffs  and  apparently  supported  by  the  decision  in 
Rosenjeld  v.  Stix,  67  Mo.  Ap.  582  (and  two  other  Missouri 
Appeal  decisions  therein  cited),  that  because  of  the  writ 
of  error,  and  the  death  of  Isaac  during  its  pendency,  that 
Susan  was  his  wife  at  the  time  of  his  death.    We  have  no 
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statute  or  judicial  precedent  in  this  jurisdiction  to  tiie  effect 
that  the  issuance  of  a  writ  of  error  has  any  more  effect  in  a 
divorce  case  than  it  has  in  any  other  case.  The  proposition 
was  recently  advanced  in  this  court  to  the  effect  that  where 
there  is  an  appeal  from  a  decree  in  an  equity  suit  the  cause 
comes  here  for  a  trial  de  novo,  and  that  the  defendant  in 
error  having  died  pending  the  writ  of  error  this  court  should 
enter  a  decree  dismissing  the  suit,  but  we  held  otherwise 
(Wilder  v.  Pinkham,  ante  p.  571).  An  appeal  or  writ  of 
aror,  while  it  may  suspend  the  operation  of  a  judgment  or 
decree  appealed  from,  does  not  ipso  facto  abrogate  such 
judgment  or  decree.  The  decree  in  the  divorce  case  re- 
mained binding  on  the  parties  subject  to  a  reversal  thereof 
for  error  and  was  in  force  at  tiie  time  of  the  deatii  of  Isaac. 
His  personal  representative  might  have  been  substituted  in 
place  of  Isaac  as  plaintiff  in  error  in  the  divorce  case,  and 
if  this  had  been  done  such  personal  representative  could  un- 
doubtedly, as  his  ancestor  could  have  done  in  his  lifetime, 
have  discontinued  tiie  writ  of  error,  thereby  withdrawing 
all  question  as  to  the  correctness  of  the  decree  of  divorce. 
Since  the  transfer  of  jurisdiction  in  divorce  cases  from  the 
circuit  court  to  the  circuit  judge  at  chambers  an  appeal  from 
a  decree  of  divorce  has  the  same  effect  as  an  appeal  from  a 
decree  in  equity  (de  Coito  v.  de  Coito,  21  Haw.  339,  342). 
An  appeal  or  writ  of  error  does  not,  in  the  absence  of  statu- 
tory provision  to  that  effect,  vacate  the  judgment  or  decree 
appealed  from  (Railway  v.  Twombly,  100  U.  S.  78,  81; 
Miller  v.  Nuckolls,  76  Ark.  485,  89  S.  W.  88;  Barnes  v. 
Chicago  Typographical  Union,  14  L.  R.  A.  N.  S.  1150,  1154; 
Fort  V.  Fort,  101  S.  W.  (Tenn.)  433;  Nill  v.  Comparet,  16 
Ind.  107;  Cole's  Adm'r.  v.  Conolly,  16  Ala.  271;  3  C.  J.  p. 
1261,  Sec.  1373;  2  R.  C.  L.  p.  117,  Sec.  94).  We  have  no 
statute  in  this  jurisdiction  which  annuls  a  judgment  or 
decree  upon  the  taking  of  an  appeal  or  writ  of  error,  hence 
the  decree  of  divorce  remained  in  force  subject  to  the  action 
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of  the  appellate  court.  The  mere  filing  of  a  confession  of 
error  by  Susan  after  the  death  of  Isaac,  without  any  action 
thereon  by  the  appellate  court,  did  not  vacate  the  decree 
of  divorce. 

The  plea  in  bar  was  properly  sustained  and  tiie  decree 
dismissing  the  bill  of  complaint  is  affirmed. 

Andrews  &  Pittman  for  plaintiffs. 

Alexander  Lindsay,  Jr.,  for  defendants. 


ANNIE   GARVIE  EVANS   v.  JAMES   GARVIE   AND 
BISHOP  TRUST  COMPANY,  LIMITED,  TRUSTEE. 

No.  989. 

Submission*  Without  AcmoN. 

Submitted  Maboh  15,  1917.  Dbcideo  Mabch  23,  1917. 

Robertson,  C.J.,  Quarles  and  Coej:,  JJ. 

Trusts — corporation9 — apportionment  of  extraordinary  dividends  he" 
tvoeen  life  tenant  and  remainderman. 
Where  shares  in  a  corporation  are  l^t  in  trust  for  the  benefit 
of  remaindermen,  the  annual  income  therefrom  being  payable  to 
another,  an  extraordinary  stock  dividend  declared  upon  accumu- 
lated earnings  of  the  corporation  which  accrued  partly  before  and 
partly  after  the  institution  of  the  trust  should  be  apportioned  be- 
tween the  respective  interests,  so  much  of  the  dividend  as  repre- 
sents earnings  which  accrued  after  the  creation  of  the  trust,  less 
any  premium  on  the  shares  in  the  market  immediately  after  the 
declaration  of  the  dividend,  being  distributable  to  the  person  en- 
titled to  receive  the  income,  the  remainder  belonging  to  the  corpus. 
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Saiob— ianie — extroardinary  dividend  hoied  <m  inereoied  value  of  cer- 

poration*9  property, 

A  stock  dividend  upon  shares  held  in  trust  which  represents  a 

natural  increase  in  the  value  of  land  owned  by  the  oorporation  is 

merely  a  change  in  the  form  of  ownership  and  belongs  to  the 

corpus  of  the  trust  fund. 

OPINION  OP  THE  JUSTICES  BY  ROBERTSON,  C.J. 

This  is  a  submission  upon  agreed  facts  in  which  it  is 
made  to  appear  that  Annie  Garvie,  now  Annie  Garvie 
Evans,  on  January  8,  1909,  being  the  owner  of  o&rtain  real 
estate  and  certain  personal  property,  including  twenty-eight 
shares  of  the  capital  stock  of  the  Oahu  Railway  and  Land 
Company  and  eighty-five  shares  of  the  capital  stock  of  the 
Oahu  Sugar  Company,  Limited,  conveyed  and  transferred 
the  same  to  the  Bishop  Trust  Company,  Limited,  upon 
trust  (subject  to  certain  terms  and  conditions  not  material 
here)  to  hold  and  manage  the  same  and  to  collect  the  in- 
come thereof  and  to  pay  the  net  annual  income  to  her,  the 
said  Annie  Garvie,  until  James  Garvie,  har  son,  shall  attain 
the  age  of  twenty-one  years,  and  then  to  convey  and  de- 
liver to  the  said  James  Garvie  one-half  of  the  property  and 
to  hold  the  remaining  half  in  trust  for  the  said  Annie  Garvie 
absolutely;  that  James  Garvie  is  now  of  the  age  of  sixteen 
years;  that  on  July  1,  1912,  the  Oahu  Railway  and  Land 
Company  increased  its  capital  stock  from  $4,000,000  to 
$5,000,000  by  the  issue  of  new  shares  to  its  stockholders  as 
a  stock  dividend,  whereby  the  trustee  received  seven  addi- 
tional shares  of  said  stock;  that  on  January  8,  1909,  the 
railway  company  had  a  credit  of  undivided  earnings  in  its 
profit  and  loss  account  of  $432,800.60;  that  on  July  1,  1912, 
and  immediately  before  the  declaration  of  the  stock  divi- 
dend, the  amount  of  undivided  earnings  of  said  company 
was  $783,436.36 ;  also  that  at  the  time  of  the  declaration  of 
said  stock  dividend,  and  as  an  incident  thereto,  the  valua- 
tion of  the  fee  simple  land  of  said  company  was  increased, 
on  the  books  of  said  company,  in  the  amount  of  $255,515.75, 
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which  said  sum  represents  the  mcrease  in  the  value  of  the 
fee  simple  land  from  March  1,  1901,  to  July  1,  1912;  that 
from  said  increase  in  the  value  of  the  land  and  in  the 
amount  of  imdivided  earnings,  aggr^ating  $1,038,952.11, 
the  said  stock  dividend  waa  declared,  and  the  sum  of 
$38,952.11  was  carried  forward  on  the  books  of  the  company 
as  undivided  earnings  after  the  declaration  of  the  stock 
dividend;  that  the  stock  of  the  railway  company  is  of  ihe 
par  value  of  $100  per  diare;  that  on  January  8,  1909,  the 
stock  was  of  the  market  value  of  $115,  while  on  June  30, 
1912,  the  market  value  was  $170,  and  on  July  1,  1912,  upon 
the  declaration  of  the  stock  dividend,  the  market  value  was 
$136  per  share.  That  on  December  31, 1912,  the  Oahu  Sugar 
Company  increased  its  capital  stock  from  $3,600,000  to 
$5,000,000,  by  the  issue  of  new  shares,  whereby  the  trustee 
received  thirty-three  additional  shares  of  said  stock;  that 
on  January  8,  1909,  the  company  had  a  credit  of  undivided 
earnings  in  its  profit  and  loss  account  of  $985,000 ;  that  on 
December  31,  1912,  immediately  before  the  declaration  of 
the  stock  dividend,  the  amount  of  undivided  earnings  of 
said  company  was  $1,745,000;  that  upon  the  declaration 
of  the  stock  dividend  of  $1,400,000,  a  credit  of  $345,000  re- 
mained as  a  balance  of  undivided  earnings  in  the  profit  and 
loss  account;  that  the  stock  of  the  Oahu  Sugar  Company 
is  of  the  par  value  of  $20  pa:*  share;  and  that  on  January  8, 
1909,  the  stock  was  of  the  market  value  of  $28.12^,  while 
on  December  30,  1912,  it  was  of  the  market  value  of  $40, 
and  on  December  31,  1912,  upon  the  declaration  of  the 
stock  dividend,  it  was  of  the  market  value  of  $29.50  pa:* 
share.  A  controversy  has  arisen  as  to  the  division  of  the 
shares  derived  from  these  stock  divid^ids  between  Mrs. 
Evans  and  her  son  under  the  terms  of  the  trust  instrument. 
On  behalf  of  Mrs.  Evans  it  is  contended  that  she  is 
entitled  to  ail  of  the  shares  of  the  railway  company's  stock 
less  only  such  proportion  thereof  as  was  represented  by  the 
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proportional  increase  in  the  value  of  tiie  fee  simple  land  of 
the  company  from  January  8,  1909  (the  date  of  the  institu- 
tion of  the  trust),  to  July  1,  1912  (the  date  of  the  declarar 
tion  of  the  stock  dividend),  and  the  premium  value  on  the 
shares  of  stock  on  July  1,  1912,  after  the  dividend  was  de- 
clared, and  that  she  is  entitled  to  all  of  the  shares  of  ihe 
sugar  company's  stock  less  only  the  small  proportion  there^ 
of  as  was  represented  by  the  premium  value  on  the  same 
on  December  31,  1912,  after  the  declaration  of  the  stock 
dividend.  It  is  urged  that  a  stock  dividend  declared  from 
accumulated  earnings  of  a  corporation  after  the  creation 
of  a  trust  is  to  be  regarded  as  income;  that  no  attempt 
should  be  made  to  apportion  the  dividends  in  question  with 
reference  to  the  time,  before  or  after  the  date  of  the  institu- 
tion of  the  trust,  when  the  earnings  accrued,  but  that  both 
the  dividends,  except  a  portion  of  that  of  the  railway  com- 
pany which  rested  upon  ihe  increase  in  the  value  of  land, 
should  be  treated  as  income  distributable  as  of  the  dates  on 
which  the  dividends  were  declared;  and  that  so  much  of 
the  dividend  of  the  railway  company  as  was  represented 
by  the  increased  value  of  its  land  immediately  prior  to 
January  8,  1909,  which  counsel  would  have  det^-mined  by 
prorating  the  total  amount  of  such  increased  value  between 
the  two  periods  from  March  1, 1901,  to  January  8,  1909,  and 
from  the  latter  date  to  July  1,  1912,  should  also  be  r^arded 
as  income.  Counsel  for  the  guardian  of  the  minor  contends 
that  these  dividends  should  be  apportioned  between  capital 
and  income  with  reference  to  the  time  when  the  surplus  earn- 
ings accrued;  that  such  portion  as  had  accumulated  at  the 
date  of  the  institution  of  the  trust  should  be  regarded 
as  belonging  to  the  corpus  of  ihe  trust  estate  and  sudi  only 
as  accrued  after  that  date  can  be  treated  as  income;  and 
that  so  much  of  the  dividend  of  the  railway  company  as 
represented  an  increase  in  land  values  belongs  entirely  to 
the  corpus.  Aside  from  the  question  of  apportionment  both 
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counsel  concede  that  as  upon  the  declaration  of  the  stock 
dividends  the  shares  of  each  of  the  companies  were  at  a 
premium  on  the  market  such  proportion  of  the  shares  is 
to  be  considered  as  income  as,  had  the  dividends  been  de- 
clared in  cash,  could  have  been  purchased  at  ^e  market 
price. 

In  Carter  v.  Crehore,  12  Haw.  309,  upon  a  careful  exam- 
ination of  the  several  theories  respecting  the  disposition  of 
extraordinary  dividends  of  corporations  where  the  respec- 
tive interests  of  life  tenants  and  remaindermen  are  opposed, 
it  was  held  that  a  stock  dividend  representing  earnings 
which  had  accumulated  after  the  creation  of  the  trust 
should  be  regarded,  up  to  the  par  value  of  the  new  stocky 
as  income  payable  to  the  life  tenant  and  that  the  balance 
representing  the  right  to  take  the  new  stock  at  par,  or  the 
depreciation  in  the  value  of  the  old  stock,  should  be  held 
by  the  trustees  as  part  of  the  corpus  of  the  estate.  We  re- 
gard so  much  of  the  law  on  the  subject  as  was  applied  in 
that  case  as  settled  in  this  jurisdiction.  The  further  ques- 
tion is  now  presented  in  this  case  as  to  whether,  where  it 
is  shown  that  the  surplus  income  which  has  been  appropri- 
ated by  the  corporation  as  against  the  new  issue  of  shares, 
was  earned  partly  before  and  partly  after  the  institution  of 
the  trust  should  go  entirely  to  the  life  tenant  or  be  appor- 
tioned between  the  life  tenant  and  the  remainderman. 

"The  Pennsylvania  rule  holds,  with  the  later  English 
rule,  that  earnings  are  not  income  to  the  shareholder  until 
so  appropriated  by  the  corporation,  but  does  not  go  to  the 
extent  of  thistt  rule  in  holding  that  such  appropriation  when 
made  is  conclusive  as  between  the  life  tenant  and  remain- 
derman or  that  the  testator  must  have  intended  that  the 
mere  way  in  which  the  corporation  appropriated  earnings, 
should  determine  whether  they  should  go  to  the  life  tenant 
or  remainderman;  and  holds  on  the  otiier  hand,  with  the 
early  English  rule,  that  the  testator  must  have  regarded 
the  accumulations  of  earnings  at  the  time  of  his  death  as 
capital  to  be  held  for  the  remainderman,  but  does  not  go 
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to  the  extent  of  that  rule  in  holding  that  it  is  impracticable 
to  ascertain  what  was  earned  before  and  what  after  his 
death.  Accordingly  the  Pennsylvania  rule  when  an  extra- 
ordinary dividend  is  declared,,  whether  in  cash  or  stock, 
apportions  it,  giving  to  Hie  life  tenant  what  was  earned 
during  the  life  tenancy  and  holding  for  the  remainderman 
what  was  earned  before  the  life  tenancy  began."  12  Haw.  310. 
^'The  three  courts  which  follow  the  rule  of  apportion- 
ment have  foimd  great  difficulty  in  applying  it  and  a  dif- 
ferent method  of  ascertaining  how  the  apportionment 
should  be  made  has  been  adopted  by  each.  This  rule  is 
open  to  grave  objections,  both  theoretical  and  practical,  but 
we  need  not  express  an  opinion  as  to  whether  they  are 
more  weighty  than  the  objections  made  to  the  rule  of  non- 
apportionment,  for  in  the  present  case  it  appears  that  the 
profits  out  of  which  the  dividend  was  declared  were  earned 
during  the  life  tenancy,  and  therefore  whether  the  rule  of 
apportionment  or  that  of  non-apportionment  should  be 
followed  the  dividend  so  far  as  it  represented  earnings 
would  ail  go  to  the  life  tenants."   Id.  320. 

Nevertheless  the  opinion  in  that  case  shows  that  wh^^e 
a  stock  dividend  represents  partly  a  natural  increase  in 
the  value  of  the  corporation's  property  and  partly  accumu- 
lated profits  an  apportionment  becomes  necessary.  And 
it  was  held  in  Hiat  case  that  an  apportionment  was  required 
to  prevent  a  depreciation  of  the  corpus  by  reason  of  the 
shares  being  at  a  premium  after  the  declaration  of  the  stock 
dividend.  12  Haw.  326.  That  the  troublesomeness  of  the 
subject  of  the  distribution  of  extraordinary  dividends  upon 
corporate  stock  held  in  trust,  which  was  noted  in  Carter  v. 
Crehore,  has  not  abated  is  shown  by  the  notes  in  12  Ann. 
Cas.  650,  23  id.  1218,  35  id.  311,  12  L.  R.  A.  n!  S.  768,  and 
50  id.  510. 

At  bottom  it  is  a  matt^  of  determining  the  intention  of 
the  creator  of  Hie  trust.  In  the  trust  instrument  in  hand 
extraordinary  dividends  are  not  mentioned,  but  it  is  a 
natural  inference  that  it  was  the  intention  that  Hie  in- 
tegrity of  the  corpus  should  be  preserved  for  the  benefit  of 
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the  remaindermen  while  all  income  to  accrue  therefrom 
should  be  paid  to  the  person  entitled  to  it — ^in  this  case, 
the  donor  herself.  We  think  it  a  further  natural  inference 
that  surplus  earnings  already  acciunulated  and  which 
should  not  be  paid  out  as  ordinary  cash  dividends  were  re- 
garded as  of  the  corpus.  The  intent  that  tiie  apportion- 
ment of  extraordinary  dividends  should  be  made  is,  we 
believe,  fairly  inferable  from  a  general  direction  to  a  trus- 
tee, such  as  we  have  here,  to  hold  and  manage  the  property, 
to  collect  the  income  thereof  and  to  pay  the  net  annual 
income  to  a  designated  person.  Such  intent  should  be  ef- 
fectuated if  possible.  The  oonmion  law  rule  against  the 
apportionment  of  moneys  applies  to  such  as  are  payable 
periodically  or  at  fixed  times,  and  may  be  extended  to  or- 
dinary dividends  of  corporations  though  not  declared  at 
regular  intervals,  but  no  good  reason  requires  that  it  be 
applied  to  extraordinary  dividends.  The  great  difficulty 
said  to  be  involved  in  ascertaining  the  time  when  and 
source  from  which  surplus  profits  have  accrued,  and  in 
making  an  equitable  apportionment  between  the  respec- 
tive interests,  which  seems  to  be  the  basis  of  the  arbitrary 
rule  against  making  an  apportionment,  seems  to  us  not 
to  furnish  a  satisfactory  reason  for  the  rule.  Courts  are 
not  unaccustomed  to  deal  with  complicated  questions  of 
fact.  Possibly  the  supposed  difficulty  has  been  overesti- 
mated. It  may  not  infrequently  happen  that  the  facts,  so 
far  from  being  difficult  to  ascertain,  will  be  clear  and  un- 
disputed so  that  the  parties  will  not  be  under  the  necessity 
of  appealing  to  a  court.  In  the  case  at  bar  the  facts  are 
agreed  upon.  Such  was  the  case  also  in  In  re  Tod,  147  N. 
Y.  S.  161.  In  the  case  of  Matter  of  Osborne,  209  N.  Y.  450, 
the  facts  were  undisputed.  And  in  a  number  of  Pennsyl- 
vania and  New  Jersey  cases  which  we  have  examined  there 
seems  not  to  have  been  much  difficulty  in  establishing  the 
facts.   Should  a  case  arise  in  which  it  is  impossible  to  ascer- 
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tain  the  facts  it  may  have  to  l^e  decided  upon  presump- 
tions, and  if  there  should  be  complications  which  render 
the  rule  of  apportionment  difficult  of  application  doubt' 
less  some  way  of  approximating  an  equitable  division  will 
be  devised  by  the  court.  Where,  as  here,  the  material  facts 
have  been  agreed  upon,  and  it  is  not  contended  that  there 
are  not  sufficient  facts  before  the  court  to  enable  it  to 
make  a  fair  apportionment  of  the  dividends  nothing  but  a 
fiixed  rule  against  making  an  apportionment  in  any  case, 
which  seems  to  be  generally  conceded  to  be  a  rule  marked 
by  simplicity  rather  than  by  fairness,  can  stand  in  the 
way  of  making  an  apportionment.  The  Pennsylvania  rule 
commends  itself  to  our  sense  of  justice.  It  seeks  and  tends 
to  obtain  for  the  respective  parties  just  what  it  is  reason- 
ably presumed  the  creator  of  the  trust  intended  them  to 
have.  This  rule  has  recently  been  espoused  by  the  court 
of  appeals  of  New  York  in  Matter  of  Osborne,  supra.  In 
that  case  the  court  said, 

"Notwithstanding  the  difficulty  in  many  cases  of  appor- 
tioning dividends,  it  is  wiser  and  better  to  leave  an  appor- 
tionment to  courts  of  equity,  in  preference  to  adhering  to 
a  rule  that  depends  more  upon  its  simplicity  and  con- 
venience of  enforcement  than  upon  justice  and  right.  The 
distinction  between  ordinary  and  extraordinary  dividends 
is  necessary  to  make  a  workable  rule  and  at  the  same  time 
preserve  the  integrity  of  the  trust  fund.  The  integrity  of 
the  trust  fund  and  rights  of  the  life  beneficiary  under  the 
trust  should  each  be  considered,  determined  and  preserved 
by  a  court  of  equity."  And  held  that  "Extraordinary  divi- 
dends, payable  from  the  accumulated  earnings  of  the  com- 
pany, whether  payable  in  cash  or  stock,  belong  to  the  life 
beneficiary,  unless  they  entrench  in  whole  or  in  part  upon 
the  capital  of  the  trust  fund  as  received  from  the  testator 
or  maker  of  the  trust  or  invested  in  the  stock,  in  which  case 
such  extraordinary  dividends  should  be  returned  to  the 
trust  fund  or  apportioned  between  the  trust  fund  and  the 
life  beneficiary  in  such  a  way  as  to  preserve  the  integrity 
of  the  trust  fund."    209  N.  Y.  477. 
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We  find  no  merit  whatever  in  the  contention  of  counsel 
for  Mrs.  Evans  that  so  much  of  the  stock  dividend  of  the 
railway  company  as  represented  the  natural  increase  in  the 
value  of  land  at  the  date  of  the  trust  instrument  should 
be  regarded  as  income.  One  would  suppose  that  if  tiie 
amount  of  the  increased  value  could  be  apportioned  at  all 
such  portion  would  go  to  the  life  tenant  as  accrued 
after  the  creation  of  the  trust.  But  it  is  well  settled  that 
a  stock  dividend  which  represents  the  natural  increase  in 
the  value  of  the  permanent  property  of  a  corporation  is 
merely  a  change  in  the  form  of  ownership  and  belongs  to 
the  corpus  of  the  trust  fund.  Carter  v.  Crehore,  supra; 
Estate  of  Cummins,  16  Haw.  185,  192;  Kalbach  v.  Clark, 
133  la.  215;  Hite  v.  Hite,  93  Ky.  257,  267;  Holbrook  v. 
Holbrook,  74  N.  H.  201,  204. 

We  hold  that  the  dividends  should  be  apportioned  in 
accordance  with  the  foregoing  views.  Of  the  seven  shares 
of  the  Oahu  Railway  and  Land  Company  stock,  Mrs.  Evans 
is  entitled  to  receive  as  income  1.805  shares  as  representing 
the  proportion  which  the  amount  of  earnings  appropriated 
to  capital  accruing  after  January  8,  1909,  ($350,635.76) 
bears  to  the  total  dividend  ($1,000,000)  as  affected  by  the 
premium  on  the  stock  in  the  market  ($36)  immediately 
after  the  declaration  of  the  dividend.  Of  the  thirty-three 
shares  of  the  Oahu  Sugar  Company  stock,  Mrs.  Evans  is 
entitled  to  receive  as  income  12.08  shares  as  representing 
the  proportion  which  the  amount  of  earnings  appropriated 
to  capital  accruing  after  January  8,  1909,  ($760,000)  bears 
to  the  total  dividend  ($1,400,000)  as  affected  by  the  pre- 
mium on  the  stock  in  the  market  ($9.50)  immediately  after 
the  declaration  of  the  dividend.  The  remaining  shares, 
5.195  of  the  Oahu  Railway  and  Land  Company  and  20.92 
of  the  Oahu  Sugar  Company,  will  be  held  by  the  trustee  as 
belonging  to  the  corpus  of  the  trust  estate. 
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A  judgment  in  favor  of  Mrs.  Evans  against  ihe  trustee 
in  accordance  with  this  opinion  may  be  entered. 
W.  B.  Lymer  for  Mrs.  Evans. 
W.  L.  Stanley  for  the  guardian  of  the  minor. 
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IiANDLOBD  AND  TENANT — Tetuc — con$truction. 

A  lease,  like  any  other  contract,  is  to  be  construed  so  as  to  gtve 
effect  to  the  intention  of  the  parties  and  to  every  part  of  the  instru- 
ment if  possible,  especially  to  conditions  expressed  therein. 

Same — fame — icord9  and  phraset. 

No  particular  form  of  words  is  necessary  to  constitute  a  lease. 
Any  language  which  shows  the  intention  of  the  parties  that  the 
lessor  will  surrender  his  property  and  the  lessee  will  take  it  for 
a  specified  term  and  upon  stated  conditions  is  sufficient. 

Same — iame — appurtenancei, 

A  lease  demised  to  the  defendant  four  parcels  of  land  on  one 
of  which  was  an  artesian  well;  in  the  premises  of  the  lease  nothing 
was  said  about  the  privileges  and  appurtenances,  while  the 
habendum  read  "To  have  and  to  hold"  with  aU  "privileges  and 
appurtenances,"  followed  by  a  stipulation  that  the  defendant 
should  have  the  right  to  use  as  much  of  the  water  from  such  well 
as  should  be  necessary  for  the  proper  irrigation  of  the  lands 
demised  to  him,  it  being  shown  that  one-third  of  the  water  from 
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the  well  is  and  for  three  years  last  past  had  been  sufficient  for 
the  proper  irrigation  of  the  lands  demised  to  the  defendant  and 
that  the  surplus  (two-thirds)  of  the  water  from  the  well  had 
been  used  in  the  necessary  irrigation  of  adjacent  lands:  Held, 
that  such  surplus  water  was  excluded  from  the  operation  of  the 
lease  to  the  defendant  and  did  not  pass  to  him  as  an  incident 
necessary  to  the  use  of  the  lands  demised. 

OPINION  OP  THE  COURT  BY  QUARLBS.  J. 
(Robertson,  C.J.,  dissenting.) 

The  plaintiff,  appellant,  filed  his  bill  of  complaint 
October  14,  1916,  praying  that  the  defendant  show  cause 
why  he  should  not  be  enjoined  and  restrained  from  divert- 
ing certain  waters  from  the  lands  of  the  plaintiff;  that  a 
temporary  injunction  issue;  and  that  on  final  hearing  the 
injunction  be  made  perpetual.  It  is  alleged  in  the  bill  of 
complaint  that  the  Chinese  Y.  M.  C.  A.,  a  domestic  cor- 
poration, owns  four  certain  tracts  of  land  therein  described 
containing  3.88  acres,  upon  one  of  which  is  an  artesian  well 
flowing  170,000  gallons  of  water  every  twenty-four  hours; 
that  said  coiporation  on  June  13,  1916,  leased  to  the  de- 
fendant for  a  term  of  five  years  commencing  July  1,  1916, 
the  said  four  tracts  of  land  together  with  so  much  water 
from  said  artesian  well  as  should  be  necessary  for  the 
purpose  of  irrigating  the  said  lands  so  demised  to  the  de- 
fendant and  for  his  domestic  purposes;  that  said  corpora- 
tion did,  September  21,  1916,  lease  to  the  plaintiff's  as- 
signor all  the  water  flowing  from  said  well  except  such  as 
should  be  necessary  for  the  irrigation  of  the  lands  demised 
to  the  defendant  and  for  his  domestic  purposes  at  an  an- 
nual rental  of  $65  per  year ;  that  plaintiff  is  a  sugar  planter 
and  possessed  of  eight  acres  of  land  adjacent  to  the  said 
lands  demised  to  the  defendant,  upon  six  acres  of  which 
he  has  growing  cane  fourteen  months  old,  the  other  two 
acres  being  prepared  and  ready  to  plant  to  cane;  that  for 
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erected  by  him  and  crops  grown  by  him  and  to  keep  the 
premises  in  repair  and  comply  with  regulations  of  the 
board  of  health;  to  not  make  or  suffer  waste  or  imlawful 
use  of  the  premises;  to  not  assign  the  lease  nor  underlet 
the  premises  without  the  written  consent  of  the  lessor; 
to  continuously  cultivate  the  said  lands  in  taro  or  other 
crop  suitable  to  be  raised  on  the  premises;  to  keep  the  well 
clear  of  weeds  and  in  good  repair  and  condition;  to  not 
sell  or  permit  water  to  be  taken  from  said  artesian  well 
without  the  written  consent  of  the  lessor;  to  quietly  sur- 
render the  premises  at  the  end  of  his  term.  Then  follows 
the  stipulation:  "IT  IS  HEREBY  MUTUALLY  AGREED 
by  the  parties  herein,  that  the  said  lessee  have  the  right  to 
use  as  much  water  of  the  said  artesian  well  on  the  lands 
hereby  demised  as  shall  be  necessary  for  the  purpose  of 
irrigating  the  lands  and  for  domestic  purposes."  Upon  the 
filing  of  the  bill  of  complaint  summons,  containing  an  order 
requiring  the  defendant  to  appear  and  show  cause  why  a 
temporary  injunction  should  not  be  granted  restraining 
him  from  interfering  with  the  use  by  plaintiff  of  the  water 
claimed  by  him  from  said  well,  issued  and  was  served  upon 
the  defendant.  To  the  order  to  show  cause  the  defendant 
appeared  and  filed  a  response,  signed  and  sworn  to  by  him, 
in  which  he  claimed  the  right  under  his  lease  "to  use  as 
much  water  from  the  artesian  well  on  the  lands  demised  by 
the  said  lease  as  may  or  shall  be  necessary  for  the  purpose 
of  irrigating  the  said  lands  and  for  domestic  purposes." 
In  the  return  it  is  alleged :  "That  the  rights  of  the  plaintiff 
to  any  water  from  said  well  are  subject  to  the  prior  right 
of  the  respondent  herein  as  hereinabove  set  forth  and  more 
particularly  appears  by  the  written  indenture  of  lease  dated 
September  21,  1916,  a  copy  of  which  is  attached  to  plain- 
tiff's bill  of  complaint,  marked  exhibit  *Z'  which  is  referred 
to  and  made  a  part  hereof."  The  defendant  then  claimed 
in  his  return  that  all  of  the  water  flowing  from  the  said 
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proportional  increase  in  the  value  of  the  fee  simple  land  of 
the  company  from  January  8,  1909  (the  date  of  the  institu- 
tion of  the  trust),  to  July  1,  1912  (the  date  of  the  declarar 
tion  of  the  stock  dividend),  and  the  premium  value  on  the 
shares  of  stock  on  July  1,  1912,  after  the  dividend  was  de- 
clared, and  that  she  is  entitled  to  all  of  the  shares  of  the 
sugar  company's  stock  less  only  Hie  small  proportion  there- 
of as  was  represented  by  the  premium  value  on  the  same 
on  December  31,  1912,  after  the  declaration  of  the  stock 
dividend.  It  is  urged  that  a  stock  dividend  declared  from 
accumulated  earnings  of  a  corporation  after  the  creation 
of  a  trust  is  to  be  regarded  as  income;  tiiat  no  attempt 
should  be  made  to  apportion  the  dividends  in  question  with 
reference  to  the  time,  before  or  after  the  date  of  the  institu- 
tion of  the  trust,  when  the  earnings  accrued,  but  that  both 
the  dividends,  except  a  portion  of  that  of  the  railway  com- 
pany which  rested  upon  the  increase  in  the  value  of  land, 
should  be  treated  as  income  distributable  as  of  the  dates  on 
which  the  dividends  were  declared;  and  that  so  much  of 
the  dividend  of  the  railway  company  as  was  represented 
by  the  increased  value  of  its  land  inunediately  prior  to 
January  8,  1909,  which  counsel  would  have  detCTmined  by 
prorating  the  total  amount  of  such  increased  value  between 
the  two  periods  from  March  1, 1901,  to  January  8,  1909,  and 
from  the  latter  date  to  July  1,  1912,  should  also  be  r^arded 
as  income.  Counsel  for  the  guardian  of  the  minor  contends 
that  these  dividends  should  be  apportioned  between  capital 
and  income  with  reference  to  the  time  when  the  surplus  earn- 
ings accrued ;  that  such  portion  as  had  accumulated  at  the 
date  of  the  institution  of  the  trust  should  be  regarded 
as  belonging  to  the  corpus  of  the  trust  estate  and  such  only 
as  accrued  after  that  date  can  be  treated  as  income;  and 
that  so  much  of  the  dividend  of  the  railway  company  as 
represented  an  increase  in  land  values  belongs  entirely  to 
the  corpus.  Aside  from  the  question  of  apportionment  both 
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counsel  concede  that  as  upon  the  declaration  of  the  stock 
dividends  the  shares  of  each  of  the  companies  were  at  a 
premium  on  the  market  such  proportion  of  the  shares  is 
to  be  considered  as  income  as,  had  the  dividends  been  de- 
clared in  cash,  could  have  been  purchased  at  the  market 
price. 

In  Carter  v.  Crehorey  12  Haw.  309^  upon  a  careful  exam- 
ination of  the  several  theories  respecting  the  disposition  of 
extraordinary  dividends  of  corporations  where  the  respec- 
tive interests  of  life  tenants  and  remaindermen  are  opposed, 
it  was  held  that  a  stock  dividend  representing  earnings 
which  had  accumulated  after  the  creation  of  the  trust 
should  be  regarded,  up  to  the  par  value  of  the  new  stockj 
as  income  payable  to  the  life  tenant  and  that  the  balance 
representing  the  right  to  take  the  new  stock  at  par,  or  the 
depreciation  in  the  value  of  the  old  stock,  should  be  held 
by  the  trustees  as  part  of  the  corpus  of  the  estate.  We  re- 
gard so  much  of  the  law  on  the  subject  as  was  applied  in 
that  case  as  settled  in  this  jurisdiction.  The  further  ques- 
tion is  now  presented  m  this  case  as  to  whether,  where  it 
is  shown  that  the  surplus  income  which  has  been  appropri- 
ated by  the  corporation  as  against  the  new  issue  of  shares, 
was  earned  partly  before  and  partly  after  the  institution  of 
the  trust  should  go  entirely  to  the  life  tenant  or  be  appor- 
tioned between  the  life  tenant  and  the  remainderman. 

"The  Pennsylvania  rule  holds,  with  the  later  English 
rule,  that  earnings  are  not  income  to  the  shareholder  until 
so  appropriated  by  the  corporation,  but  does  not  go  to  Hie 
extent  of  that  rule  in  holding  that  such  appropriation  when 
made  is  conclusive  as  between  the  life  tenant  and  remain- 
derman or  that  the  testator  must  have  intended  that  the 
mere  way  in  which  the  corporation  appropriated  earnings, 
should  determine  whether  they  should  go  to  the  life  tenant 
or  remainderman;  and  holds  on  the  otiier  hand,  with  the 
early  English  rule,  that  the  testator  must  have  regarded 
the  accumulations  of  earnings  at  the  time  of  his  death  as 
capital  to  be  held  for  the  remainderman,  but  does  not  go 
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apparent  from  the  language  used  by  the  parties  in  the 
lease  and  by  conditions  existing  on  the  ground.  In  the  lease 
to  the  defendant  we  find  the  recital  that  ''the  said  demised 
premises  being  the  same  now  occupied  and  cultivated  by 
the  lessee  herein."  It  is  alleged  in  the  bill  of  complaint 
that  the  plaintiff  had  been  using  two-thirds  of  the  water 
from  the  well  for  the  irrigation  of  his  land  for  three  years 
prior  to  the  filing  of  the  bill  and  that  one-third  of  the 
water  from  said  artesian  well  had  been  for  three  years 
prior  thereto  and  now  is  more  than  sufficient  for  the  proper 
irrigation  of  the  lands  demised*  to  the  defendant  and  for  his 
domestic  purposes.  The  demurrer  to  the  bill  admits  every 
material  allegation  therein.  It  thus  appears  from  the  allega- 
tions of  the  bill  and  from  the  exhibits  annexed  thereto  and 
made  parts  thereof  that  plaintiff  and  defendant  had  been 
using  the  water  flowing  from  the  well — tiie  former  about 
two-thirds  and  the  latter  about  one-third  thereof — ^prior  to 
the  execution  of  the  lease  to  the  defendant,  and  that  such 
proportion  of  the  water  was  sufficient  for  each  and  neces- 
sary for  the  irrigation  of  the  lands  of  each.  While  the 
plaintiff  obtains  no  interest  from  the  lease  to  the  defendant 
and  is  not  a  party  thereto  he  is  interested  in  a  proper  con- 
struction of  that  lease.  The  recitals  in  the  lease  to  the  de- 
fendant, and  the  prior  existing  conditions  on  the  land,  pre- 
sumably known  to  him,  are  of  importance  as  tending  to 
show  what  was  in  the  mind  of  the  parties,  lessor  and  lessee, 
when  the  defendant's  lease  was  executed.  When  these  con- 
ditions are  known  it  is  an  easy  matter  to  determine  how 
much  of  the  water  from  the  well  was  intended  to  pass  to 
defendant  and  that  the  intent  of  tiie  parties  that  only  so 
much  of  it  should  pass  as  might  be  necessary  for  the  proper 
irrigation  of  the  lands  demised  to  the  defendant  and  for 
his  domestic  purposes  seems  clear.  To  hold  that  this  ex- 
press stipulation  in  the  lease,  because  not  found  in  the 
premises  or  in  the  habendum,  is  mere  surplusage  and  must 
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be  disregarded  or  stricken  out  of  the  lease  would  be  to 
make  a  contract  for  the  parties  other  than  the  one  which 
they  have  made  for  themselves.  This  the  court  is  not 
authorized  to  do.  Suppose  the  well  flowed  enough  water 
to  irrigate  one  thousand  acres  of  land,  would  it  be  con- 
tended that  all  of  the  water  passed  to  the  defendant  under 
his  lease?  If  the  contention  of  the  defendant  here  is  up- 
held we  would  also  have  to  uphold  the  same  contention 
notwithstanding  that  a  thousand  acres  of  land  were  being 
irrigated  and  had  been  irrigated  for  three  years  prior  to  the 
execution  of  the  lease  by  said  artesian  well  instead  of  the 
six  acres  irrigated  by  the  plaintiff.  In  addition  to  the  con- 
ditions existing  on  the  land  mentioned  and  the  expressed 
stipulation  of  the  parties,  affirmatively  stated,  that  de- 
fendant was  to  use  as  much  water  from  the  well  as  should 
be  necessary  to  the  proper  irrigation  of  the  lands  demised 
to  him  and  for  his  domestic  purposes,  the  defendant  ex- 
pressly covenanted  in  the  said  lease  that  he  would  not  make 
or  suffer  waste  or  unlawful  use  of  the  demised  premises 
and  'That  he  will  not  seU  or  permit  water  to  be  taken  away 
by  any  person  from  said  artesian  well,  by  pipe  or  otherwise, 
without  the  consent  in  writing  of  the  lessor,  its  successors 
or  assigns.^'  The  lessor  could  have  sold  the  right  to  take 
all  of  the  water  from  the  said  artesian  well  prior  to  making 
the  lease  to  the  defendant,  the  use  of  such  water  being  as- 
signable by  deed  or  lease  (40  Cyc.  740).  This  being  true 
he  could  certainly  except  from  the  operation  of  the  lease 
such  water  or  any  portion  of  it.  But  was  all  of  the  water 
of  the  artesian  well  demised  to  the  defendant,  the  intent 
of  the  lessor  and  lessee  to  the  contrary  notwithstanding, 
by  the  term  "appurtenances"  found  in  the  habendum  of 
the  lease  to  the  defendant?  An  appurtenant  to  land  is 
something  incidental  to  it  and  necessary  to  its  use  and  en- 
joyment. Simmom  v.  Cloonan,  81  N.  Y.  557.  Under  the 
term  "appurtenances''  in  the  deed  or  lease  only  such  rights 
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or  privileges  as  are  necessary  to  the  land  pass.  ^'A  thing 
is  appurtenant  to  something  else  only  when  it  stands  in 
the  relation  of  an  incident  to  a  principal,  and  is  necessarily 
connected  with  the  use  and  enjoyment  of  the  latter" 
(Humphreys  v.  McKissock,  140  U.  S.  304,  313,  314).  See 
also  Harris  v.  Elliott,  10  Pet.  25,  54;  Jackson  v.  Hathaway, 
15  Johns.  447,  455;  Linthicum  v.  Ray,  9  Wall.  241.  The 
water  that  had  theretofore  been  used  on  the  lands  demised 
to  the  defendant  and  was  then  being  used  on  them  and 
necessary  for  their  use  passed  by  the  term  "appurtenances" 
as  well  as  by  the  expressed  stipulation  of  the  parties  in  the 
lease,  but  the  water  from  the  well  theretofore  used  on  the 
other  lands  for  irrigation  and  then  being  used  on  such  other 
lands  and  necessary  for  their  cultivation  did  not  pass  by 
the  term  "appurtenances"  in  the  lease  or  as  appurtenant 
to  the  lands  demised  to  the  defendant,  and,  as  we  have 
endeavored  to  show,  was  excepted  from  the  operation  of  the 
lease. 

It  is  said,  however,  that  the  right  to  use  water  from  a 
flowing  stream  on  the  land  of  another  is  an  easement  and 
that  easements  are  matters  of  reservation  and  not  of  excep- 
tion in  a  lease.  "An  easement  is  a  liberty,  privilege,  or  ad- 
vantage without  profit  which  the  owner  of  one  parcel  of 
land  may  have  in  the  lands  of  another"  (14  Cyc.  1139). 
The  exception  of  the  water  from  the  well  not  necessary  for 
or  used  in  the  irrigation  of  the  lands  demised  to  the  defend- 
ant wafi  not  the  reservation  of  an  easement;  it  could  not 
be  such  in  the  very  nature  of  things.  Here  the  lessor  de- 
mised certain  lands  with  their  privileges  and  appurtenances 
and  the  parties  expressly  agreed  that  so  much  of  the  water 
as  flowed  from  a  certain  artesian  well  on  one  of  the  four 
parcels  demised  "as  may  or  shall  be  necessary  for  the  prop- 
er irrigation  of  the  lands  demised"  should  be  used  by  the 
lessee.  This  did  not  grant  to  the  lessee  during  his  term  the 
use  of  all  of  the  water  from  said  artesian  well,  and  that 
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portion  thereof  which  did  not  pass  by  the  leaae  to  the  defend- 
ant was  retained  by  the  lessor  and  it  was  not  necessary  to 
make  an  express  reservation  or  exception  of  it  in  the  lease. 
Under  the  allegations  of  the  bill,  the  truth  of  which  were  ad- 
mitted by  the  demurrer,  one-third  of  the  water  flowing  from 
the  well  was  sufficient  to  properly  irrigate  the  lands  demised 
to  the  defendant  and  supply  him  with  water  for  domestic 
purposes,  while  the  remainder  of  said  water  was  leased  to 
the  plaintiff  by  the  mutual  lessor  of  the  parties  to  this 
suit  and  such  surplus  water  was  necessary  for  tiie  irrigation 
of  plaintiff's  growing  crops.  There  was,  under  the  circum- 
stances alleged  in  the  bill  of  complaint  and  the  conditions 
existing  on  the  land,  shown  in  the  bill  of  complaint  and 
known  to  both  lessor  and  lessee,  an  implied  reservation  of 
an  easement  of  the  right  of  way  through  the  ditch  used  by 
both  plaintiff  and  defendant  at  the  time  of  and  prior  to 
the  execution  of  the  lease  to  the  defendant  as  was  neces- 
sary to  convey  the  water  used  by  the  plaintiff.  The  bill 
stated  facts  sufficient  to  entitle  the  plaintiff  to  the  relief 
sought  by  him,  contains  equity,  and  the  demurrer  should 
have  been  overruled. 

The  decree  dismissing  the  bill  of  complaint  is  reversed 
and  the  cause  is  remanded  to  the  circuit  judge  with  instruc- 
tions to  overrule  tlie  demurrer  of  the  defendant  to  the  bill 
of  complaint  and  for  further  proceedings  consistent  with 
the  views  herein  expressed. 

C.  F.  Peterson  for  plaintiff. 

Lorrin  Andrews  {E,  A,  Douthitt  on  the  brief)  for 
defendant. 

CONCURRING  OPINION  OF  COKE.  J. 

I  concur  in  the  opinion  of  Mr.  Justice  Quarles  to  the 
effect  that  the  decree  dismissing  the  bill  of  complaint 
should  be  reversed.    I  do  not  understand  that  the  opinion 
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goes  to  the  extent  of  holding  that  the  surphis  water  from 
an  artesian  well  does  not  belong  to  the  land  on  which  the 
well  is  situated  or  that  upon  a  conveyance  of  the  land  that 
all  the  water,  in  the  absence  of  an  exception  or  reservation 
of  a  part  thereof,  would  not  pass  to  Uie  grantee.  It  appears 
to  me  that  in  the  lease  between  the  Chinese  Y.  M.  C.  A. 
and  the  respondent  the  water,  over  and  above  what  was 
reasonably  necessary  for  the  purpose  of  irrigating  the  lands 
demised  to  respondent  and  for  his  domestic  purposes,  was 
excepted  from  the  operation  of  the  lease  and  remained  with 
the  landlord.  The  provision  in  the  lease  that  the  lessee  was 
to  have  the  right  to  use  as  much  of  the  water  of  the  artesian 
well  as  was  necessary  for  irrigation  and  domestic  purposes 
was  in  effect  a  limitation  upon  the  amount  of  water  to 
which  he  was  entitled.  I  am  convinced  from  a  study  of 
the  lease  and  the  other  records  before  us  Uiat  Uiis  was  Uie 
clear  intent  and  understanding  of  the  parties  at  the  time 
the  lease  in  question  was  executed. 

DISSENTING  OPINION  OF  ROBERTSON,  C.J. 

I  am  unable  to  concur  either  in  the  view  that  an  intent 
to  except  the  surplus  water  from  the  operation  of  the  lease 
is  inferable  from  the  language  used  in  the  lease  though  it 
be  read  in  the  light  of  the  surrounding  circumstances,  or  in 
the  view  that  the  surplus  water,  at  the  time  the  lease  to 
the  defendant  was  executed,  did  not  belong  to  or  go  with 
the  land  on  which  the  well  was  situated. 

An  exception  in  a  deed  or  lease  withholds  from  its  opera- 
tion some  part  or  parcel  of  the  premises  which,  but  for 
the  exception,  would  pass  by  the  general  description.  A 
reservation  is  the  creation  of  some  new  right  issuing  out  of 
the  premises,  and  which  did  not  exist  before  as  an  inde- 
pendent right,  in  behalf  of  the  grantor  or  lessor.  Pilipo  v. 
Scott,  21  Haw.  609.    A  right  in  or  to  running  water  upon 
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the  land  of  another,  as  distinguished  from  a  right  to  take 
water  from  a  surface  well  or  cistern,  is  an  easement.  14 
Cyc.  1143;  Amidon  v.  Harris,  113  Mass.  59;  Hill  v.  Lord, 
48  Me.  83,  99 ;  Borst  v.  Empie,  5  N.  Y.  33.  Here,  it  would 
be  a  right  issuing  out  of  the  premises  which  prior  to  the 
lease  did  not  exist  as  a  right  independent  of  the  title  to 
the  land,  and,  therefore,  would  be  the  proper  subject,  not 
of  an  exception,  but  of  a  reservation.  Sheffield  W.  Co.  v. 
Elk  T.  Co.,  225  Pa.  St.  614,  619.  The  question  is  whether 
a  reservation  of  the  right  to  the  water  over  and  above  what 
is  required  for  irrigation  and  domestic  purposes  on  the  de- 
mised premises  can  be  implied  or  inferred.  Technical 
words  are  not  necessary  to  create  a  reservation  of  an  ease- 
ment. It  may  arise  out  of  a  covenant  in  a  lease.  But  in 
order  to  effectuate  an  apparent  intention  of  the  parties  to 
a  lease  to  make  a  reservation  the  language  used  by  them 
must  be  reasonably  susceptible  of  tiie  required  interpreta- 
tion. Reservations  by  implication  or  inference  are  not 
favored.  If  the  language  of  a  lease  is  doubtful  or  ambiguous 
as  to  what  was  intended  to  be  demised  it  should  be  con- 
strued against  the  lessor.  18  A.  &  E.  Enc.  Law  (2d  ed.) 
617;  Coney  v.  Dowsett,  3  Haw.  740.  See  also  Wells  v.  Gar- 
butt,  132  N.  Y.  430,  435,  where  tiie  court  said,  "As  a  grant- 
or cannot  derogate  from  his  own  grant,  while  a  grantee 
may  take  the  language  of  the  deed  most  strongly  in  his 
favor,  the  law  will  imply  an  easement  in  favor  of  a  grantee 
more  readily  than  it  will  in  favor  of  a  grantor,  and  this  dis- 
tinction explains  many  of  the  apparent  inconsistencies  in 
the  reported  cases."  ''If  there  is  a  reasonable  doubt  as  to 
the  meaning  of  an  exception  in  a  lease,  the  words  of  the 
exception,  being  the  words  of  the  lessor,  are  to  be  con- 
strued favorably  for  the  lessee,  and  against  the  lessor."  1 
Taylor  L.  &  T.  f8th  ed.)  Sec.  158.  The  defendant's  lease 
demised  to  him  the  land  in  question  (excepting  ''a  small 
lot  near  the  stream")  together  with  all  the  "rights,  ease- 
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ments,  privileges  and  appurtenances"  belonging  thereto. 
It  will  be  observed  that  the  clause  in  the  lease  upon  which 
the  complainant  bases  his  claim,  namely,  ''that  the  said 
lessee  have  the  ri^t  to  use  as  much  water  of  the  artesian 
well  on  the  lands  hereby  demised  as  shall  be  necessary  for 
the  purpose  of  irrigating  the  said  lands  and  for  domestic 
purposes,"  is  not  inconsistent  with,  and  does  not  in  terms 
derogate  from  Hie  express  general  words  of  demise.  Upon 
the  principle  that  the  greater  includes  the  less  tiiat  clause 
neither  added  to  nor  subtracted  from  tiie  general  terms, 
and  should,  therefore,  be  treated  as  surplusage.  But  coun- 
sel for  the  complainant  contends,  and  the  majority  of  the 
court  evidently  find,  that  from  Uie  affirmative  langugae  of 
the  clause  in  question  the  negative  provision  is  to  be  in- 
ferred, that  the  lessee  shall  not  have  or  use  any  more  water 
than  is  necessary  for  the  irrigation  of  the  demised  lands 
and  for  his  domestic  purposes,  and  that  from  such  infer- 
ence the  intent  to  except  the  surplus  water  shpuld  be  found. 
And  these  inferences  are  raised,  be  it  noted,  not  against  the 
lessor,  but  in  his  favor.  But  the  language  of  tiie  lease  is 
clear  and  unambiguous.  It  demised  to  the  defendant  the 
lands  with  all  the  rights,  privileges  and  appurtenances  be- 
longing thereto.  A  reservation  of  the  right  to  the  surplus 
water  in  question  might  perhaps  have  been  held  to  be 
reserved  by  implication  as  appurtenant  to  the  adjoining 
land  upon  which  the  water  was  being  used  at  the  time  of 
the  execution  of  the  lease  if  the  lessor  had  owned  it.  See 
14  Cyc.  1171,  1172;  9  R.  C.  L.  757.  But  it  is  not  averred  in 
the  bill  that  the  land  occupied  by  the  complainant,  and 
upon  which  the  water  was  used,  belonged  to  the  Chinese 
Y.  M.  C.  A.  The  fact  that  the  well  supplies  more  water 
than  can  be  used  on  the  premises  demised  to  the  defendant 
would  lead  one  naturally  to  expect  that  some  provision 
making  disposition  of  the  surplus  would  be  found  in  the 
lease.    There  is  nothing  more  than  a  covenant  on  the  part 
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of  the  lessee  that  "he  will  not  sell  or  permit  water  to  be 
taken  away  by  any  person  from  said  artesian  well,  by  pipe 
or  otherwise,  without  the  consent  in  writing  of  tiie  lessor, 
its  successors  or  assigns."  But  it  would  seem  to  be  more 
reasonable,  and  more  in  accord  with  the  rules  of  construc- 
tion, if  they  had  to  be  invoked,  to  infer  from  that  covenant 
that  the  parties  contemplated  that  the  surplus  water  would 
be  disposed  of  under  some  mutual  arrangement  of  the 
parties,  than  to  infer  from  the  other  clause  that  the  lessor 
reserved  to  itself  an  easement  in  gross  in  the  demised  prem- 
ises.  It  is  neither  averred  nor  argued  that  the  surplus  water 
was  reserved  as  an  appurtenance  to  the  piece  of  land  ex- 
pressly excepted  in  the  lease. 

It  is  said  in  the  principal  opinion  that  "In  case  of  con- 
flict between  the  premises  of  a  deed  and  the  habendum  the 
former  controls."  But  there  is  no  conflict  between  the  prem- 
ises and  habendum  of  the  defendant's  lease.  Taylor  is  quoted 
to  the  effect  that  "conditions  and  limitations  are  not  to  be 
raised  by  mere  inference."  Yet  the  majority  raise  the  infer- 
ence that  the  lessee  was  not  to  have  or  use  more  than  a  cer- 
tain quantity  of  water  and  from  that  inference  infer  an  in- 
tent to  except  from  the  operation  of  the  lease  the  rest  of  tiie 
water.  The  rule  expressio  unius  est  exclusio  alterius  is  in- 
voked, but  the  application  of  that  rule,  in  view  of  the  fact 
that  there  is  an  express  exception  in  the  lease  of  a  piece  of 
land,  would  prevent  the  inferring  of  an  exception  of  the  sur- 
plus water.  The  question  is  put  whether,  if  the  well  flowed 
enough  water  to  irrigate  one  thousand  acres  of  land,  it 
would  be  contended  that  all  of  the  water  passed  under  the 
lease.  On  the  other  hand  it  might  be  asked  whether,  if  the 
surplus  water  was  sufficient  to  irrigate  only  a  square  yard 
of  land,  it  would  be  contended  that  there  was  an  intent  on 
the  part  of  the  lessor  to  reserve  to  itself  an  easement  to 
the  extent  of  such  surplus.  But  the  putting  of  extreme 
illustrations  does  not  help  to  solve  the  problem.    The  fact 
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that  in  his  return  to  the  order  to  show  cause  why  a  tempo- 
rary injunction  should  not  issue  the  defendant  did  not  claim 
all  that  he  could  have  claimed  under  his  lease  would  not 
preclude  him  from  asserting  a  larger  or  further  claim  under 
his  demurrer  to  the  bill. 

That  the  surplus  water  did  not  belong  to  the  land  on* 
which  the  well  is  situated  and  did  not  pass  by  the  demise 
of  the  land  because  not  mentioned  in  the  lease  seems  to  be 
the  position  taken  in  the  latter  part  of  the  prevailing  opin- 
ion. No  such  contention  was  advanced  by  counsel  for  the 
complainant.  The  right  to  take  water  from  a  flowing  well 
or  stream  may  be  separated  by  the  owner  from  the  title 
to  the  land  by  grant  or  reservation,  and  upon  such  separa- 
tion the  right  to  the  water  would  become  an  easement  in 
the  land.  But  until  a  severance  of  the  title,  the  water,  in 
the  nature  of  things,  is  part  and  parcel  of  the  land,  and 
would  pass  to  a  grantee  or  lessee  without  its  being  men- 
tioned in  the  conveyance.  See  3  Famham  on  Waters,  Sec. 
722.  It  is  intmiaterial  whether  or  not  the  water  was  being 
put  to  a  beneficial  use.  No  distinction  is  to  be  drawn  be- 
tween water  flowing  from  a  natural  spring  and  such  as 
flows  from  an  artesian  well.  De  Woljskill  v.  Smithy  5  Cal 
App.  175,  181.  An  artesian  well  on  land  conveyed  without 
reservation  passes  as  part  of  the  land.  Reid  v.  Reid.  112 
Cal.  274,  277. 

It  is  my  opinion  that  the  right  to  all  of  the  water  of  the 
well  passed  by  the  demise  of  the  land  to  the  defendant; 
that  the  complainant's  assignor  took  no  interest  in  or  right 
to  the  water  under  the  so-called  lease  of  September  21; 
that  there  is  no  equity  in  the  bill;  and  that  the  decree 
should  be  affirmed. 
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Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Statutes — municipal  carporatioiu — ordinances. 

The  Territory  will  not  be  presumed  to  have  waived  its  right  to 
regulate  its  own  property  by  ceding  to  the  several  counties  within 
the  Territory  the  right  generally  to  pass  ordinances  of  a  police 
nature  regulating  property  within  their  limits. 

opinion  of  the  court  by  COKEp  J. 
(Quarles,  J.,  dissenting.) 

The  plaintiflf,  the  Hilo  Meat  Company,  Limited,  a  Ha- 
waiian corporation,  brought  a  bill  for  an  injunction  against 
the  defendants  August  Antone  and  Charles  R.  Forbes,  su- 
perintendent of  public  works  of  the  Territory  of  Hawaii,  to 
enjoin  the  defendants  from  carrymg  out  the  terms  of  a  con- 
tract between  them  whereby  the  said  August  Antone  was 
to  erect  for  the  Territory  of  Hawaii  an  addition  to  the  ter- 
ritorial armory  building  within  the  city  of  Hilo,  such  addi- 
tion to  be  a  two-story  wooden  frame  extension  approxi- 
mately 60  X  30  feet  and  to  be  built  adjacent  to  and  at  the 
makai  end  of  the  present  armory  building.  A  temporary 
restraining  order  against  the  defendants  was  issued  by  the 
court  which  is  still  in  effect.  The  defendants  filed  an  answer 
to  the  bill  of  complaint  and  thereafter  plaintiff  and  defend- 
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ants  entered  into  and  filed  an  agreed  statement  of  facts. 
From  tlie  records  before  us  it  appears  that  the  plaintiff,  tiie 
Hilo  Meat  Company,  Limited,  is  a  Hawaiian  corporation; 
that  the  defendant  August  Antone  is  a  contractor  residing 
at  Hilo,  County  of  Hawaii;  and  the  defendant  Charles  R. 
Forbes  is  superintendent  of  the  department  of  public  works 
for  the  Territory  of  Hawaii.  The  board  of  supervisors  of 
the  County  of  Hawaii,  in  pursuance  of  and  within  the 
authority  granted  by  the  laws  of  the  Territory  of  Hawaii, 
duly  enacted  and  passed  certain  ordinances,  printed  copies 
of  which  are  attadied  to  the  agreed  statement  of  facts.  These 
ordinances  created  certain  fire  limits  or  districts  within  tibe 
city  of  Hilo,  and  provide  "that  in  district  No.  1  the  exterior 
walls  of  any  building  erected  in  the  said  district  shall  be 
either  of  masonry,  corrugated  iron,  or  of  nonoombustible 
material."  And  further  provide  that  "No  person  or  persons 
or  corporation  shall  erect,  repair,  change,  alter,  remove  or 
re-roof  any  building  or  structure  or  excavate  any  cellar  or 
lot  for  building  purposes  within  tiie  general  fire  limits  unless 
he  or  they  shall  first  obtain  a  permit  for  the  work  from  the 
building  inspector  of  the  city  of  Hilo.  And  further  that 
"No  building  shall  be  erected  within  the  boundaries  of  dis- 
trict No.  1  of  the  general  fire  limits  unless  said  building 
shall  conform  in  all  respects  with  the  requirements  of  either 
a  first  or  second  class  building."  The  property  of  the  plain- 
tiff and  the  property  of  the  Territory  of  Hawaii  upon  which 
the  defendants  were  intending  to  erect  the  armory  addition 
is  located  within  district  No.  1  of  the  general  fire  limits  of 
the  city  of  Hilo;  that  the  specifications  which  are  made  a 
part  of  the  contract  between  defendants  provide  that  "the 
exterior  walls  of  the  additions  shall  be  of  single  board  con- 
struction ;"  that  this  character  of  exterior  walls  of  the  build- 
ing is  in  violation  of  the  terms  of  the  ordinances  of  the  Coun- 
ty of  Hp^waii;  that  under  the  authority  of  tiie  ordinances 
herein  referred  to  William  Vannatta  of  Hilo,  Hawaii,  was  ap- 


HILO  MEAT  CO.  v.  ANTONE,  23  Haw.  675.      677 

Opinion  of  tho  Court 

pointed  building  inspector  under  said  ordinances  and  was 
and  is  acting  as  such  building  inspector;  that  the  said  build- 
ing inspector  was  requested  by  the  defendant  August  An- 
tone  to  issue  a  permit  for  the  work  to  be  performed  under 
said  building  contract  made  between  the  defendants,  but 
the  said  building  inspector  refused  to  issue  the  permit  there- 
for, assigning  as  reason  for  such  refusal  his  opinion  that  the 
plans  and  specifications  did  not  comply  with  the  require- 
ments of  the  ordinances  of  the  board  of  supervisors  herein 
referred  to;  that  defendant  Antone  commenced  work  under 
his  contract  and  intended  to  complete  said  building  without 
a  permit  therefor  from  the  building  inspector,  and  that 
no  permit  has  ever  been  issued  by  the  said  building  in- 
spector for  the  work  contemplated  under  said  contract; 
that  unless  defendants  are  restrained  they  will  erect  said 
addition  without  procuring  a  permit  therefor  from  said 
building  inspector;  that  the  plaintiff  is  the  owner  of  the 
land  and  a  one-story  frame  metal  roof  building  situated 
thereon  and  adjacent  to  the  armory  premises  of  the  value 
of  $5000,  and  the  plaintiff  carries  insurance  on  said  build- 
ing in  the  sum  of  $3000;  that  the  present  armory  building 
is  fifty-liiree  feet  distant  from  the  said  property  of  plain- 
tiff; but  that  if  said  addition  as  contemplated  is  erected 
the  building  will  then  be  within  twenty-three  feet  of  the 
property  of  plaintiff  and  that  the  erection  of  the  addition  to 
the  armory  as  provided  in  the  contract  between  the  defend- 
ants herein  will  increase  the  danger  from  fire  to  the  prop- 
erty of  plaintiff  and  that  it  will  increase  the  insurance  rate 
on  plaintiff's  building  to  not  less  than  seventy  cents  per 
hundred. 

The  case  comes  here  upon  reserved  questions  of  law 
which  present  for  this  court  to  determine  whether  the  or- 
dinances of  the  board  of  supervisors  of  the  County  of  Hawaii 
are  binding  upon  the  Territory  of  Hawaii  or  upon  one  of 
the  officials  of  the  Territory  acting  in  its  behalf  in  his 
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official  capacity.  Section  56  of  the  Organic  Act  authorizes 
the  legislature  to  create  counties,  town  and  city  munici- 
palities withm  the  Territory  and  to  provide  for  the  govern- 
ment  thereof.  Under  this  authority  the  legislature  of  the 
Territory  of  Hawaii  conferred  upon  the  board  of  super- 
visors of  the  several  counties  of  the  Taritory  authority  "to 
regulate  by  ordinance  the  limits  within  which  wooden  and 
other  inflammable  buildings  and  structures  shall  not  be 
erected,  placed  or  maintained,  which  limits,  when  once  es^ 
tablished,  shall  not  be  changed  except  by  extension ;  and  to 
regulate  also  by  ordinance,  as  to  location,  methods  and  ma- 
terials of  construction  and  otherwise,  the  erection,  moving, 
repairing,  placing  or  maintenance  of  buildings  and  other 
structures  within  or  without  such  limits,  so  far  as  may  be 
necessary  or  proper  for  the  protection  and  safeguarding  of 
life,  health  and  property,  and  to  fix  penalties  for  violations 
of  such  ordinances."  Subsection  6  of  section  1554  R.  L.  "The 
superintendent  of  public  works  shall  be,  and  ha^by  is, 
charged  with  the  superintendence  and  management  of  the 
internal  improvements  of  the  Territory."    Sec.  653  R.  L. 

It  is  obvious  that  the  section  last  quoted  delegates  to 
the  superintendent  of  public  works  authority  to  act  in  be- 
half of  the  Territory  in  the  class  of  work  provided  for  in 
the  contract  above  referred  to  between  the  defendants 
herein. 

Counsel  for  plaintiff  urges  that  the  ordinances  of  the 
County  of  Hawaii  herein  referred  to  are  binding  with  equal 
force  upon  the  Territory  of  Hawaii  and  its  officials  in  the 
exercise  of  their  duties  as  they  are  upon  individuals,  and 
in  support  of  this  contention  relies  largely  upon  the  princi- 
ples of  law  contained  in  the  case  of  Pasadena  School  Dis- 
trict V.  City  of  Pasadena,  166  Cal.  7,  134  Pac.  986.  In  that 
case  the  Pasadena  school  district  attempted  to  resist  an  or- 
dinance of  the  city  requiring  that  plans  and  specifications 
of  proposed  buildings  be  submitted  to  the  city  building 
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inspector  and  his  permit  for  the  erection  thereof  be  first 
obtained  and  the  requisite  fee  paid.  The  court  held  the 
city  to  be  a  municipal  corporation,  and  the  school  district 
to  be  a  quasi  municipal  corporation,  each  being  a  political 
governmental  agency  and  both  distinct  corporate  entities; 
that  the  corporate  powers  of  the  school  district  are  the  most 
limited  known  to  the  law.  The  constitution  of  the  State  of 
California  confers  upon  every  city  power  to  make  and  en- 
force within  its  limits  all  such  local  police  and  other  regula- 
tions as  are  not  in  conflict  with  general  laws.  It  seems  obvi- 
ous that  under  this  constitutional  provision  the  city  of 
Pasadena  would  have  authority  in  the  absence  of  any 
general  law  on  the  subject  to  enforce  its  ordinance  in  re- 
spect to  the  construction  of  school  buildings  within  the  city 
limits,  whether  constructed  by  the  trustees  of  the  school 
district  or  by  individuals.  The  case  before  us  presents  an 
entirely  different  situation.  Here  a  political  subdivision  of 
the  Territory  of  Hawaii,  to  wit,  the  County  of  Hawaii,  is 
endeavoring  to  enforce  its  ordinances  against  the  very  au- 
thority giving  it  life  and  existence.  The  act  of  the  legisla- 
ture of  the  Territory  of  Hawaii  conferring  authority  upon 
the  County  of  Hawaii  to  pass  ordinances  does  not  expressly 
or  otherwise  provide  that  the  parent  government,  to  wit, 
the  Territory  of  Hawaii,  shall  be  bound  thereby. 

"It  is  said  that  laws  are  supposed  to  be  made  for  the  sub- 
jects or  citizens  of  the  State,  not  for  the  sovereign  power. 
Hence,  if  the  government  is  not  expressly  referred  to  in  a 
given  statute,  it  is  presumed  that  it  was  not  intended  to  be 
affected  thereby,  and  this  presumption,  in  any  case  where 
the  rights  or  interests  of  the  State  would  be  involved,  can 
be  overcome  only  by  clear  and  irresistible  implications  from 
the  statute  itself.  Generally  speaking,  therefore,  the  State 
is  not  bound  by  the  provisions  of  any  statute,  however 
generally  it  may  be  expressed,  by  which  its  sovereignty 
would  be  derogated,  or  any  of  its  prerogatives,  rights,  titles 
or  interests  would  be  divested  save  where  the  act  is  specially 
made  to  extend  to  the  State,  or  where  the  legislative  inten- 
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tion  in  that  regard  is  too  plain  to  be  mistaken."    Black  on 
Interpretation  of  Laws,  pp.  94,  95. 
In  the  absence  of  the  ordinances  herein  referred  to  the 

Territory  of  Hawaii  through  its  superintendent  of  public 

works  would  undoubtedly  have  the  right  and  power  to 

erect  territorial  buildings,  or  additions  thereto,  throughout 

the  Territory  in   its  own   way   and   without   restriction 

whatsoever  on  the  part  of  its  political  subdivisions.    It  is 

then  clear  that  the  enforcement  of  the  ordinance  in  the 

case  at  bar  would  in  effect  restrict  the  Territory  in  the 

exercise  of  a  right  or  prerogative  which  it  enjoyed  prior 

to  the  enactment  of  the  ordinances. 

'It  is  a  familiar  principle  that  the  King  is  not  bound  by 
any  Act  of  Parliament  unless  he  be  named  therein  by 
special  and  particular  words.  The  most  general  words  that 
can  be  devised  (for  example,  any  person  or  persons,  bodies 
politic  or  corporate)  affect  not  him  in  the  least,  if  they 
may  tend  to  restrain  or  diminidi  any  of  his  rights  and 
interests."  The  Dollar  Savings  Bank  v.  United  States,  19 
Wall.  227,  239. 

There  is  no  sovereignty  in  this  Territory  otiier  than  that 
of  the  national  government,  but  Congress  has  delegated  to 
certain  officials  of  the  Territory  certain  powers  and  author- 
ity, including,  as  above  noted,  authority  to  the  superin- 
tendent of  public  works  in  the  matter  of  the  erection  and 
maintenance  of  public  buildings.   See  Organic  Act,  Sec.  75. 

The  supreme  court  of  Kentucky,  in  deciding  a  case  in 
favor  of  the  State,  as  represented  by  the  Kentucky  Insti* 
tution  for  Education  of  Blind,  where  the  specific  question 
was,  "Is  an  ordinance  requiring  all  buildings  of  a  certain 
class  to  have  fire  escapes,  applicable  to  the  property  of 
appellant,  which  is  an  institution  of  the  State;  and  if  so, 
is  it  a  valid  ordinance,"  said : 

"It  is  not  shown  that  there  is  any  fund  appropriated  by 
the  legislature  to  this  institution  which  might  be  applied 
to  the  purpose  of  repairing  or  adding  to  its  buildings.    But 
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beyond  tiiat  is  the  larger  question,  and  the  one  upon  which 
this  decision  is  rested;  tiiat  is,  that  ihe  state  will  not  be 
presumed  to  have  waived  its  right  to  regulate  its  own  prop- 
erty, by  ceding  to  the  city  the  right  generally  to  pass  ordi- 
nances of  a  police  nature  regulating  property  witiiin  its 
bounds."  Kentucky  Institution  for  Education  of  Blind  v. 
City  of  LomsvUle,  8  L.  R.  A.  N.  S.  553. 

Counsel  for  plaintiff  vigorously  contends  that  the  Ter- 
ritory, if  it  is  not  bound  by  the  ordinances  herein  referred 
to,  might,  through  its  officials,  erect  within  the  city  of  Hilo 
or  in  the  larger  and  more  densely  populated  city  of  Hono- 
hilu  fire  traps  which  would  be  a  menace  to  the  inhabit- 
ants and  would  tend  to  greatly  depreciate  the  value  of 
surrounding  property.  To  us  this  seems  an  idle  apprehen- 
sion. Surely  the  territorial  officials  cannot  be  presumed  to 
be  less  zealous  of  the  public  weal  or  the  safety  and  pro- 
tection of  the  inhabitants  of  the  Territory  than  are  the 
officials  of  the  several  political  subdivisions  thereof.  But 
be  that  as  it  may,  we  are  bound  by  the  fundamental  rules 
of  statutory  construction,  and  the  law  applicable  to  tiie 
question  before  us,  which  is  that  the  State  will  not  be  pre- 
sumed to  have  waived  its  rights  to  regulate  its  own  prop- 
erty by  ceding  to  its  political  subdivisions  the  right  gener- 
ally to  pass  ordinances  of  a  police  nature  regulating  prop- 
erty within  their  limits. 

We  therefore  hold  that  the  ordinances  of  the  County  of 
Hawaii  herein  referred  to  do  not  include  and  are  not  bind- 
ing upon  the  Territory  of  Hawaii  or  its  officials  properly  act- 
ing for  the  Territory,  and  so  holding  both  subjects  con- 
tained in  the  reserved  questions  of  law  are  disposed  of.  The 
reserved  questions  are  answered  in  the  negative. 

Harry  Irwin  (H.  L.  Ross  with  him  on  the  brief)  for 
plaintifif. 

W.  H.  Heen,  Deputy  Attorney  General  (/.  Af.  Stain- 
back,  Attorney  General,  with  him  on  the  brief),  for  de- 
fendants. 
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DISSENTING  OPINION  OF  QUARLES,  J. 

I  am  unable  to  concur  in  the  opinion  of  the  majority. 
The  quotation  from  The  Dollar  Savings  Bank  v.  United 
States,  19  Wall.  227,  found  in  the  majority  opinion,  was 
upon  a  matter  obiter,  as  Mr.  Justice  Strong  who  wrote  the 
opinion  suggested  at  page  240.  That  '^the  king  can  do  no 
wrong"  is  a  maxim  of  the  common  law  based  on  the  idea  that 
all  sovereignty  vested  in  the  king.  That  rule  cannot  obtain 
in  a  Territory  where  the  sovereign  power  is  vested  in  the 
federal  government,  and  the  powers  exercised  by  the  terri- 
torial government  are  only  del^ated  powers.  The  doctrine 
that  the  government  can  do  as  it  pleases,  that  the  king, 
president  or  governor  and  the  heads  of  departments  may 
do  as  tliey  please,  because  dealing  with  property  of  the  gov- 
ernment, has  not,  according  to  my  research,  obtained  in 
Hawaii  under  either  the  monarchy,  the  republic  or  the  ter- 
ritorial government.  The  maxim  quoted  is  at  variance  with 
the  spirit  of  our  institutions.  It  is  a  weU  settled  rule  in  this 
jurisdiction  that  injunction  will  lie  against  a  public  officer, 
an  officer  of  the  government,  to  prevent  an  illegal  act  affect- 
ing government  property  (Castle  v.  Minister  of  Finance, 
5  Haw.  27 ;  Lucas  v.  Amer,  Haw.  E.  &  C.  Co.,  16  Haw.  80 ; 
Cattle  v.  Secretary  of  the  Territory,  16  Haw.  769 ;  McCand- 
less  V.  Carter,  18  Haw.  221).  In  the  latter  case,  a  suit  in 
equity  to  obtain  an  injunction  restraining  the  governor  and 
commissioner  of  public  lands  from  exchanging  certain  pub- 
lic lands  for  other  lands,  the  court  at  page  224  said: 
"Perhaps  a  citizen  and  taxpayer's  right  to  restrain  official  acts 
affecting  public  property  ought  not  to  be  based  on  the  pecu- 
niary loss,  howsoever  trivial  or  conjectural,  but  on  the  broad 
ground  that  any  citizen  may  obtain  a  judicial  inquiry  into 
the  validity  of  such  acts  and  an  injunction  against  them  if 
found  to  be  unauthorized."  It  has  been  said  that  this  quo- 
tation from  the  case  last  cited  is  dictum  which  was  impliedly 
disapproved  by  the  supreme  court  of  the  United  States  in 
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McCandless  v.  Pratt,  211  U.  S.  437,  and  by  this  court  in 
Wilder  v.  Pinkham,  ante  p.  571.  These  two  decisions 
recognize  the  rule  that  a  taxpayer,  the  amount  of  whose 
taxes  will  be  increased  by  a  proposed  unauthorized  act  of 
territorial  officers,  may  maintain  a  suit  for  injimction  to 
restrain  such  act.  In  McCandless  v.  Pratt,  supra,  the  writ 
of  error  was  dismissed  by  the  supreme  court  of  the  United 
States  because  it  did  not  appear  that  the  plaintiff  had  a 
personal  interest  injuriously  affected,  the  proposed  exchange 
appearing  to  be  beneficial  rather  than  injurious.  In  Wilder 
V.  Pinkham,  supra,  it  is  said  (p.  573) :  "The  theory  upon 
which  a  suit  by  a  taxpayer  to  restrain  the  illegal  expendi- 
ture of  public  money  may  be  maintained  is  that  of  protec- 
tion to  the  property  rights  of  the  complainant."  In  the 
case  at  bar  the  allegations  of  plaintiff's  bill  show  that  its 
property  rights  will  be  injuriously  affected  if  the  proposed 
building  to  be  erected  by  the  defendant  is  not  restrained, 
as  such  building,  a  wooden  structure,  twenty-four  feet  dis- 
tant from  plaintiff's  building,  will  most  certainly  increase 
the  risk  of  fire  to  plaintiff's  property  and  add  to  tiie  cost  of 
insuring  the  same.  The  citations  hereinbefore  made  of 
Hawaiian  decisions  are  to  show  that  the  rule  is  established 
in  this  jurisdiction  that  a  territorial  officer  may  not  do 
with  territorial  property  as  he  pleases  but  must  act  within 
the  law,  and  this  principle  is  recognized  in  McCandless  v. 
Pratt,  supra,  and  in  Wilder  v.  Pinkham,  supra. 

In  my  opinion  the  statutory  provisions  cited  in  Ken- 
tucky Institution  for  Education  of  Blind  v.  Louisville,  97 
S.  W.  (Ky.)  402,  8  L.  R.  A.  N.  S.  553,  distinguidi  that  case 
from  the  case  at  bar.  I  think  the  principle  upon  which  the 
decision  in  Pasadena  School  District  v.  City  of  Pasadena, 
166  Cal.  7,  is  based,  correct  and  applicable  to  the  case  at 
bar. 

It  appears  to  be  conceded  by  the  majority  that  the  legis- 
lature of  the  Territory  has  the  power  to  authorize  munici- 
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paJities  to  make  building  regulations  and  establish  fire 
districts  for  that  purpose.  In  my  opinion  the  l^slature  in 
sub-section  6  of  section  1554  R.  L.,  in  granting  to  munici- 
palities the  power  to  make  fire  regulations,  intended  that 
those  regulations,  when  made,  should  be  binding  upon  aU 
persons  whether  they  happen  to  hold  a  territorial  office  or 
Aot.  I  do  not  believe  that  the  legislature  in  enacting  the 
statute  intended  that  a  fire  regulation,  made  for  the  pur- 
pose of  preserving  the  property  and  lives  of  citizens,  should 
be  violated  by  the  superintendent  of  public  works  or  any 
other  public  officer.  To  permit  public  officers  to  violate  the 
ordinance,  would,  to  some  extent,  defeat  the  object  and 
purpose  of  such  fire  regulations.  The  statute  provides  that 
when  a  fire  district  is  established  its  limits  shall  not  b^ 
changed  except  by  extension.  This  provision,  as  I  read  it, 
prohibits  decreasing  the  area  of  the  fire  district  after  it 
has  been  established,  and  I  think  the  legislature  so  in- 
tended. If  certain  property  in  it  is  eliminated  because  it 
happens  to  pass  to  the  ownership  of  the  government  large 
portions  of  the  area  might  so  pass,  thereby  decreasing  the 
area  of  the  district  and  changing  its  limits  without  extend- 
ing them.  I  do  not  understand  that  the  legislature  meant 
by  the  word  "limits"  the  mere  exterior  boundaries  of  the 
fire  district.  If  so,  the  municipality  may  create  a  fire  dis- 
trict covering  the  business  center  where  the  risk  to  person 
and  property  from  fires  is  great,  and  without  changing  the 
exterior  boundaries  cut  out  block  after  block  until  very 
little,  except  a  small  space  just  inside  the  exterior  bound- 
aries, would  be  left.  To  my  mind  that  would  violate  the 
spirit  of  the  statute.  Under  conditions  and  circumstances 
easily  foreseen  the  rule  announced  in  the  majority  opinion 
might  lead  to  such  result.  This  suggests  to  my  mind  the 
danger  of  assuming  that  the  legislature  did  not  intend  the 
fire  regulations,  when  made,  should  be  binding  upon  the 
Territory.    If  the  Territory  may  erect  a  wooden  building 
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within  the  fire  limits  of  a  municipality  in  violation  of  the 
law  which  binds  everybody  else,  because  it  is  exercising 
control  of  its  own  property,  then  it  may  store  explosives 
and  inflammable  matter  in  and  upon  such  property,  there- 
by greatly  increasing  the  danger  to  life,  limb,  and  property 
of  the  citizen. 

Holding  the  fire  regulations  in  question  to  be  applicable 
to  the  property  of  the  Territory  and  to  the  defendants  does 
not  prevent  the  use  of  its  property  by  the  Territory  and 
does  not  prevent  the  erection  of  an  armory  acc(H*ding  to 
plans  and  specifications  regulated  by  the  ordinances  of  the 
city  of  Hilo,  which  ordmances  have  been  expressly  author- 
ized  by  the  legislature. 

In  my  opinion  the  reserved  questions  should  be  answered 
in  the  affirmative. 


HAWAIIAN  TRUST  COMPANY,  LIMITED,  TRUSTEE 
UNDER  THE  WILL  OF  GEORGE  GALBRAITH, 
V.  MARY  McMULLAN,  DAVID  JOSEPH  Mc- 
VEIGH,  A  MINOR,  MARIA  VIRGINIA  McVEIGH, 
A  MINOR,  SARAH  DOCHERTY,  DANIEL  Mc- 
VEIGH, MARY  McCUTCHEON,  PATRICK  Mc- 
VEIGH  AND  HELEN  JOHNSTONE. 

No.  1003. 

Appeal  from  CmcuiT  Judge,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 

Aboued  March  26,  1917.  DEcmsD  April  8,  1917. 

Robertson,  C.J.,Quarles  and  Coke,  JJ. 

AiTNuiTiEfi — nature  o/  interest  of  annuitant. 

Ordinarily  a  gift  of  an  annuity  to  a  person,  without  words  of 
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limitation  or  other  significant  language  is  to  be  regarded  as  a 
gift  of  the  annuity  during  the  life  of  the  annuitant,  but  where 
an  annuity  is  given  to  one  for  a  specified  period  of  time,  an  intent 
is  to  be  inferred  that  it  was  not  to  terminate  with  the  life  of 
the  annuitant.  Held,  accordingly,  that  where  property  was  given 
by  will  to  a  trustee  to  hold  until  the  death  of  the  last  survivor 
of  a  number  of  annuitants  and  for  twenty-one  years  thereafter,  to 
pay  certain  annuities  and  to  accumulate  the  unapplied  income, 
and  then  divide  the  trust  estate  "among  those  persons  entitled 
at  that  time  to  the  aforementioned  annuities,"  an  annuity  pay- 
able to  the  children  of  S.  P.  "for  life  and  then  to  their  heirs"  the 
interest  of  the  heirs  In  the  annuity  was  for  the  entire  period  of 
the  trust,  and  upon  the  death  of  one  his  share  became  payable 
to  his  heirs. 
Desgent  awd  Distribution — conflict  of  laws — auccesMion  of  interest  in 
pergonal  property. 
The  right  to  an  annuity  payable  out  of  the  income  of  a  fund 
held  in  trust,  being  personal  property,  is  distributable,  upon  the 
death  of  the  annuitant  intestate,  according  to  the  laws  of  the 
country  where  the  decedent  was  domiciled  at  the  time  of  his 
death. 

OPINION  OP  THE  COURT  BY  ROBERTSON,  C.J. 

This  is  an  appeal  from  a  decree  of  a  circuit  judge  sitting 
in  equity  in  a  suit  instituted  by  the  trustee  under  the  will 
of  George  Galbraith,  deceased,  for  instructions  regarding 
the  pajonent  of  a  certain  annuity  as  to  which  conflicting 
claims  had  arisen  and  as  to  the  proper  disposition  of  which 
the  trustee  was  in  doubt.  We  quote  the  following  state- 
ment of  the  case  and  claims  of  the  respective  parties  from 
the  opinion  of  the  circuit  judge: 

"George  Galbraith,  a  former  resident  of  this  island,  now 
deceased,  by  his  last  will  and  testament,  duly  admitted  to 
probate  in  this  court,  devised  and  bequeathed  to  the  plain- 
tiff, Hawaiian  Trust  Company,  Limited,  an  Hawaiian  cor- 
poration, a  large  estate  charged  with  certain  trusts.  In- 
cluded among  the  trusts  referred  to,  is  the  payment  of 
annuities  to  some  forty-seven  annuitants  named  in  said 
will.  With  reference  to  a  large  number  of  these,  and  which 
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include  the  annuities  involved  herein,  they  are  bestowed 
*for  life,  and  then  to  their  heirs.' 

"The  particular  fund  involved  in  this  suit  is  a  portion  of 
an  annuity  (or  annuities),  bequeathed,  by  said  will  to  'Sarah 
Patton's  children,  $300.00.'  The  pleadings  and  proofs  es- 
tablish the  fact  that  Sarah  Patton  had  two  children,  who 
became  entitled  to  said  annuity  in  equal  moities — viz.. 
Robert  Patton,  a  son,  and  Margaret  McVeigh,  a  daughter. 
That  Margaret  McVeigh  has  since  deceased,  leaving  six 
children  her  surviving.  The  deceased  mother's  share  of 
said  annuity  ($150  per  annum),  was  equally  divided  among 
her  said  six  children,  whereby  each  became  entitled  to,  and 
until  recently,  received  an  annuity  of  twenty-five  dollars. 
That  William  McVeigh,  one  of  the  said  six  children  of  Mar- 
garet McVeigh,  died  in  the  month  of  August,  1914,  leaving 
him  surviving,  a  widow,  Mary  McVeigh  (now  Mary  Mc- 
MuUan),  and  two  children,  viz.,  David  Joseph  McVeijgh,  a 
son,  and  Maria  Virginia  McVeigh,  a  daughter,  both  minors, 
and  for  whom  Charles  S.  Davis,  Esq.,  an  attorney  of  this 
court,  was  appointed  guardian  ad  litem  herein.  The  five 
surviving  brothers  and  sisters  of  said  William  McVeigh, 
viz.,  Sarah  Docherty,  Daniel  McVeigh,  Mary  McCutcheon, 
Patrick  McVeigh,  and  Helen  Johnstone,  as  well  as  the  sur- 
viving widow  and  children  of  said  William  McVeigh  (al- 
ready named),  were  made  defendants  herein,  and  they  have 
all  made  due  and  formal  appearance  and  answer  to  plain- 
tiff's bill.  The  bill  asks  the  instruction  of  the  court  as  to 
what  disposition  shall  be  made  of  the  twenty-five  dollar 
annuity  heretofore  paid  to  said  William  McVeigh,  now  de- 
ceased, and  alleges  that  claim  thereto  is  made  by  the  said 
surviving  brothers  and  sisters  of  said  William  McVeigh,  as 
also  by  his  widow  and  children.  The  said  brothers  and  sisters 
of  the  deceased  annuitant  have  appeared  and  answered 
jointly,  and  claim  that,  under  the  wOl,  the  'heirs'  of  Mar- 
garet McVeigh  (their  mother),  took  said  annuity  of  one 
hundred  and  fifty  dollars,  in  succession  to  their  said  mother, 
as  joint  tenants,  and  that  therefore,  upon  the  decease  of 
William,  the  share  heretofore  pertaining  and  belonging  to 
him,  goes  to  his  brothers  and  sisters,  as  such  joint  tenants, 
in  equal  parts.  Mary  McMullan  (widow  of  the  deceased), 
answers  separately,  and  claims  that  the  language  of  the 
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will,  bequeathing  the  several  annuities  to  the  annuitants 
therein  named  'for  life,  and  then  to  their  heirs,'  conferred 
upon  the  six  children  of  Margaret  McVeigh,  absolute  inter- 
ests in  her  share  of  said  annuity,  in  the  proportion  of  one- 
sixth  to  each  of  them ;  and  that  it  follows,  as  an  incid^it  of 
said  absolute  ownership  and  interest,  that  they,  or  any  of 
them,  might  have  disposed  of  their  several  interests  there- 
in, or,  having  failed  to  so  dispose  of  the  same,  either  by  as- 
signment or  by  will,  their  respective  shares  and  interests 
will  be  disposed  of  according  to  the  statute  of  descent,  of 
Hawaii.   The  deceased,  William  McVeigh,  made  no  disposi- 
tion, by  will  or  otherwise,  of  his  share  or  interest  in  said 
annuity,  and,  according  to  the  claim  of  Mary  McMuUan,  it 
should  now  be  disposed  of  as  personal  property,  under  the 
laws  of  succession  of  the  Territory  of  Hawaii.    The  result 
of  this  reasoning  would  be  that  one-tiiird  thereof  would  go 
to  his  widow  (now  Mary  McMullan)  by  way  of  dower,  and, 
the  remaining  two-thirds  be  divided  equally  between  his 
two  children  above  named,  and  who  are  herein  represented 
by  Mr.  Davis  as  their  guardian  ad  litem.    Involved  in  this 
claim,  also,  is  the  further  claim  that,  even  though  it  should 
be  held  that  the  laws  of  succession  or  inheritance  prevail- 
ing in  Hawaii  do  not  apply  in  this  case,  because  of  the 
British  citizenship  and  Scottish  residence  of  William  Mc- 
Veigh, yet  by  the  laws  of  Scotland  (proven  to  the  .satisfac- 
tion of  the  court,  by  the  deposition  of  a  Scottish  lawyer,  on 
file  herein),  one- third  of  the  share  or  interest  of  the  de- 
ceased would  go  to  his  widow  by  descent,  and  not  by  way 
of  dower.  In  short,  the  claim  is,  that  Mary  McMullan  takes 
an  absolute  one-third  in  the  share  or  interest  of  her  de- 
ceased husband,  whether  the  law  of  Scotland  or  the  law  of 
Hawaii  be  found  to  be  applicable  to  the  case,  the  sole  dif- 
ference being  that  under  the  Scottish  law,  she  would  take 
as  an  heir,  while,  under  Hawaiian  law,  she  would  take  as 
a  dowress.    This  is  also  the  view  taken  by  counsel  for  the 
plaintiff,  who  have  filed  a  brief,  in  supplement  of  their  oral 
argument.    The  remaining  claim  is  that  advanced  by  the 
guardian  ad  litem  on  behalf  of  the  minor  children  of  the 
deceased,  and  is  to  the  effect  that  the  word  'heirs'  as  used 
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in  the  phrase  above  quoted  from  Galbraith's  will,  means, 
first,  the  heirs  of  Margaret  Patton  McVeigh,  the  first  taker, 
— second,  the  heirs  of  Margaret  Patton  McVeigh's  heirs  re- 
spectively, and  so  on,  ad  infinitum,  during  the  term  pro- 
vided for  the  existence  of  the  trust,  which  is  the  life  of  the 
survivor  of  the  annuitants,  pluts  twenty-one  years  thwe- 
after." 
The  circuit  judge  held  that  upon  the  death  of  William 

McVeigh  his  share  of  the  annuity  became  payable,  one- 
third  to  his  widow,  now  Mary  McMuUan  (either  as  an  heir 
imder  the  law  of  Scotland,  or  by  way  of  dower  under  the 
law  of  Hawaii),  and  one-third  to  each  of  his  two  children, 
David  and  Maria,  and  their  respective  heirs  or  assigns. 

By  his  will,  the  testator,  after  providing  for  the  payment 
of  a  number  of  legacies,  left  the  residue  and  remainder  of 
his  estate  to  the  Hawaiian  Trust  Company,  Limited,  in 
trust  "for  as  long  a  period  as  is  legally  possible,  the  ter- 
mination or  ending  of  said  trust  to  take  place  when  the  law 
requires  it  under  the  statute,"  and  "to  devote  sufficient  of 
the  annual  income  derived  from  the  same  toward  paying 
the  following  annuities."  Then  followed  a  list  of  annuitants 
and  the  amounts  of  the  annuities — some  of  them  payable, 
as  in  this  case,  to  a  class — including  "Sarah  Patton's  chil- 
dren, $300,  yearly."  Then  the  testator  said,  "All  of  the  fore- 
going for  life,  and  then  to  their  heirs,  save  and  except  the 
last  three  persons,  namely,  Josie  Fink,  Emma  Douglass  and 
Matilda  Bailey,  who  are  to  receive  only  their  life  annuities 
and  at  their  death  all  their  interests  to  cease.  On  the  final 
ending  and  distribution  of  the  trust,  the  trust  fund  to  be 
divided  equally  amongst  those  persons  entitled  at  that  time 
to  the  aforementioned  annuities." 

The  validity  of  the  trust  as  one  to  continue  until  the 
death  of  the  last  surviving  annuitant  of  those  designated  in 
the  will  and  for  the  period  of  twenty-one  years  thereafter, 
at  which  time  the  trust  fund  with  accumulated  and  un- 
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applied  income  is  to  be  divided  and  distributed,  was  sus- 
tained in  Fitchie  v.  Brown,  18  Haw.  52;  aflfirmed  in  211 
U.  S.  321. 

It  is  conceded  that  the  children  of  Sarah  Patton  took 
the  annuity  in  equal  shares  for  their  respective  lives  only, 
and  that  the  word  "heirs"  in  the  phrase  "and  then  to  their 
heirs,"  is  a  word  of  purchase.  The  question  is  as  to  the 
quality  of  the  interest  which  the  heirs  take  under  the  clause 
above  quoted.  The  intent  of  the  testator  is  to  be  found  in 
the  language  of  the  will  taken  as  a  whole.  Ordinarily  a  gift 
of  an  annuity  to  a  person,  without  words  of  limitation,  or 
other  significant  language,  is  to  be  regarded  as  a  gift  of  the 
annuity  during  the  life  of  the  annuitant;  and  a  gift  of  an 
annuity  to  one  for  life,  and  then  to  another,  is  understood 
to  mean  to  that  other  for  life  unless  a  different  intent  is 
indicated.  And  it  has  been  held  in  several  cases  that  where 
an  annuity  is  given  to  one  for  a  term  of  years  or  for  the  life 
of  another,  an  intent  is  to  be  inferred  that  it  is  not  to  ter- 
minate with  the  life  of  the  annuitant.  See  3  C.  J.  205,  206 ; 
2  A.  &  E.  Enc.  Law  (2d.  ed.),  393.  In  the  case  at  bar  the 
gift  to  the  heirs  of  Sarah  Patton's  children  was  without 
words  of  limitation,  but  as  it  is  evident  from  the  final  clause 
in  the  will  that  the  testator  intended  that  those  heirs  (their 
representatives  or  heirs)  should  be  included  in  "those  per- 
sons" among  whom  the  corpus  of  the  estate  would  be 
divided  an  intent  on  his  part  is  fairly  inferable  that  the 
annuities  given  to  the  heirs  were  not  to  terminate  at  their 
respective  deaths.  In  other  words,  that  the  annuities  were 
given  to  them  for  the  period  during  which  the  trust  was 
designed  to  continue.  There  is  no  legal  obstacle  to  the  car- 
rying out  of  that  intent.  See  In  re  Follett,  23  R.  I.  409; 
Stevenson  v.  Stevenson,  91  Ky.  50;  Merrill  v.  Bickford,  65 
Me.  118;  Montanye  v.  Montanye,  51  N.  Y.  S.  538;  In  re 
Shujord,  164  N.  C.  133;  Goodyear  etc,  Co.  v.  Dancel,  119 
Fed.  692;  Robinson  v.  Hunt,  4  Beav.  450.    In  the  case  of 
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Iri  re  Ord,  L.  R.  12  Ch.  Div.  22,  where  it  was  held  that  an 
annuity  given  to  the  testator's  son  during  the  lifetime  of 
the  widow,  upon  the  death  of  the  son  in  the  lifetime  of  his 
mother,  became  payable  to  his  personal  representatives 
until  the  death  of  the  widow,  James,  L.  J.,  said  (p.  25),  "It 
has  never  been  doubted  that  a  gift  of  an  annuity  for  a  term 
or  pur  autre  vie  is  a  gift  to  the  annuitant  and  his  personal 
representatives  during  the  term  or  the  life  of  the  cestui  que 
vie."  And  in  Blight  v.  Hartnoll,  L.  R.  19  Ch.  Div.  294,  296, 
Mr.  Justice  Fry  said,  "As  a  genial  rule  there  can  be  no 
doubt  that  the  gift  of  an  annuity  to  A,  is  a  gift  of  the 
annuity  during  the  life  of  A  and  nothing  more.  It  is  equally 
free  from  doubt  that  where  the  testator  indicates  the  exist- 
ence of  the  annuity  without  limit  after  the  death  of  the  per- 
son named,  and  therefore  implies  that  it  is  to  exist  beyond 
the  life  of  the  annuitant,  there  the  annuity  is  presumed  to 
be  a  perpetual  annuity." 

There  is  considerable  discussion  in  the  briefs  as  to  whether 
it  was  decided  in  the  case  of  Thurston  v.  Allen,  8  Haw.  392, 
that  in  case  of  a  deed  or  will  of  property  to  two  or  more 
persons  they  take  as  tenants  in  common  unless  it  be  ex- 
pressly declared  to  be  a  joint  tenancy,  applies  to  personal 
property  as  well  as  to  real  estate.  Counsel  for  the  brothers 
and  sisters  of  William  McVeigh  argues  that  that  case  did 
not  so  decide,  and  that  the  common  law  presumption  in 
favor  of  joint  tenancies  should  be  applied  here.  But  as  by 
the  statute  of  descent  (R.  L.  1915,  Chap.  179)  the  per- 
sonal property  of  an  intestate  goes  to  the  same  heirs  as  his 
real  property  we  think  it  follows  that  a  like  presumption  in 
favor  of  tenancies  in  common  should  apply  to  personal 
property  and  that  in  order  to  avert  the  statutory  course  of 
descent  a  title  by  joint  tenancy  should  be  affirmatively 
shown.  See  Zupplein  v.  Austin,  6  Haw.  8.  The  natural  in- 
ference to  be  drawn  from  the  language  of  this  will  is  that 
the  testator  intended  that  the  heirs  should  take  the  an- 
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nuities  in  equal  shares,  and  we  find  no  indication  that  he 
contemplated  that  only  those  who  should  be  the  survivors 
in  each  class,  and  their  descendants,  should  succeed  to  the 
annuities  and  share  in  the  division  of  the  corpus  of  the 
estate  to  the  exclusion  of  the  children  or  other  heirs  of 
those  who  may  have  previously  died. 

The  contention  advanced  on  behalf  of  the  children  of 
William  McVeigh  to  the  effect  that  the  word  "heirs"  as 
used  in  the  clause  above  quoted  includes  heirs  of  heirs  in 
successive  life  interests,  the  heirs  to  be  determined  by  the 
statute  of  descent  of  Hawaii,  and,  tha^fore,  including 
William's  children  but  excluding  his  widow,  cannot  be  sus- 
tained. The  gift  was  to  the  heirs  of  Sarah  Patton's  children. 
The  heirs  of  Margaret  McVeigh  were  those  who  at  the 
time  of  her  death  would  inherit  from  her  under  the  statute 
of  descent,  namely,  her  children.  William's  children,  William 
being  alive  when  his  mother  died,  were  not  heirs  of 
Margaret. 

The  interest  of  William  McVeigh  in  the  annuity,  then, 
was  for  the  entire  period  of  the  trust  if  he  should  live  till 
the  arrival  of  the  time  for  the  distribution  of  the  estate, 
and,  if  not,  for  his  heirs  or  personal  representatives  during 
the  life  of  the  last  survivor  of  the  annuitants  and  for  the 
further  period  of  twenty-one  years. 

In  several  of  the  cases  above  cited  the  annuity  was  held 
to  be  payable  to  the  executor  or  administrator  of  the  de- 
ceased annuitant,  while  in  Stevenson  v.  Stevenson  it  was 
held  to  be  payable  to  the  annuitant's  children.  No  ques- 
tion in  this  connection  has  been  raised  in  this  case.  William 
McVeigh  died  intestate,  but  it  does  not  appear  that  he  left 
any  debts  or  that  an  administrator  of  his  estate  was  ap- 
pointed. We  assume,  therefore,  that  his  heirs  may  properly 
take  directly. 

The  heirs  of  Margaret  McVeigh  would  be  determined  by 
the  law  of  descent  of  this  Territory  (Hawaiian  Trust  Co. 
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V.  Gcdbraith,  22  Haw.  78)  but  the  persons  to  take  the  share 
of  her  son  William  upon  his  death  would  be  determined  by 
the  law  of  Scotland,  his  place  of  domicil.  Eidman  v.  Mar- 
tinez, 184  U.  S.  578,  581;  Yore  v.  Cook,  67  111.  App.  586; 
Brewer  v.  Cox,  18  Atl.  (Md.)  864;  Gibson  v.  Dowell,  42 
Ark.  164;  Lawrence  v.  Kitteridge,  21  Conn.  576.  "It  has 
become  a  settled  principle  of  international  jurisprudence, 
and  one  founded  on  a  comprehensive  and  enlightened  sense 
of  public  policy  and  convenience,  that  the  disposition,  suc- 
cession to,  and  distribution  of  personal  property,  wherever 
situated,  is  governed  by  the  law  of  the  country  of  the  own- 
er's or  intestate's  domicile  at  the  time  of  his  death,  and  not 
by  the  conflicting  laws  of  the  various  places  where  the  goods 
happened  to  be  situated.  The  principle  applies  equally  to 
cases  of  voluntary  transfer,  of  intestacy  and  of  testaments." 
2  Kent  Com.  428.  It  was  shown  that  by  the  law  of  Scot- 
land the  widow  would  take  as  heir  a  portion  of  the  annuity 
equal  to  that  of  each  of  the  decedent's  two  children.  It  is 
not  necessary  to  consider  the  question  whether,  if  the  law 
of  Hawaii  (R.  L.  Sec.  2977)  applied,  the  widow  would  take 
an  absolute  interest  in  one-third  of  the  annuity  by  way  of 
dower  or  the  further  question  whether  in  this  jurisdiction  a 
widow  may  have  dower  in  an  equitable  interest  in  property. 

We  hold  that  the  circuit  judge  was  right  in  directing  the 
trustee  to  pay  the  annuity  previously  paid  to  William  Mc- 
Veigh to  his  widow  and  two  children,  as  his  heirs,  one-third 
to  each. 

The  decree  appealed  from  is  affirmed. 

B.  Knollenberg  (Frear,  Prosser,  Anderson  &  Marx  with 
him  on  the  brief)  for  plaintiff. 

A.  Perry  for  Mary  McMullan. 

A.  G.  Smith  for  the  brothers  and  sisters  of  William 
McVeigh. 

C.  S.  Davis,  guardian  ad  litem,  for  the  minor  children  of 
William  McVeigh. 
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ANNIE   GARVIE  EVANS   v.  JAMES  GARVIE   AND 
BISHOP  TRUST  COMPANY,  LIMITED,  TRUSTEE. 

No.  989. 

Motions  for  Allowance  of  CJounsel  Fees. 

Argued  April  2,  1917.  Decided  April  5,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

TuvBTB— expense  of  litigation-'^^ounsel  fees 

Where  conflicting  interests  of  beneficiaries  under  a  trust  require 
the  institution  of  a  suit  in  order  to  determine  the  proper  disposi- 
tion of  certain  funds,  and  the  litigation  is  for  the  general  benefit 
of  the  parties  interested  in  the  trust,  reasonable  fees  may  be 
allowed  to  be  paid  to  counsel  for  the  respective  parties  out  of 
the  corpus  of  the  trust  estate. 

Per  Curiam:  Following  the  rendition  of  the  opinion  in 
this  ease  (ante  p.  651)  motions  were  filed  by  respective  coun- 
sel for  Mrs.  Evans  and  for  the  guardian  of  the  minor  that 
they  be  allowed  reasonable  sums  as  counsel  fees  for  services 
in  the  case  to  be  paid  out  of  the  corpus  of  the  estate. 

We  think  the  case,  though  it  took  the  form  of  a  submis- 
sion without  action  upon  agreed  facts,  i^ould  be  regarded 
in  the  same  light  as  if  the  trustee  had  filed  a  bill  for 
instructions.  The  statement  of  facts  set  forth  the  conflict- 
ing claims  of  the  mother  and  the  son,  and  that  the  trustee 
was  uncertain  in  respect  to  its  duty  as  to  what  apportion- 
ment, if  any,  should  be  made  of  the  stock  dividends  as 
between  the  parties.  The  matter  of  the  apportionment  of 
extraordinary  dividends  upon  corporate  stock  held  in  trust 
where  the  accumulated  earnings,  upon  which  a  dividend 
was  based,  accrued,  partly  before  and  partly  after  the 
institution  of  the  trust,  was  not  passed  upon  in  Carter  v. 
Crehore.  It  was  an  open  question  in  this  jurisdiction,  and 
the  decisions  elsewhere  are  inharmonious.    It  was  a  ques- 
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tion  which  the  trustee  could  properly  have  submitted  to  a 
court  with  a  prayer  to  be  instructed  as  to  its  duty.  The 
submission  of  the  matter  to  this  court  was,  therefore,  a  pro- 
ceeding for  the  benefit  of  the  estate  and  in  the  interests  of 
all  the  parties  concerned. 

The  circumstances  of  this  case  are  different  from  those 
involved  in  Von  Holt  v.  Williamson,  ante  p.  245,  where  the 
successful  party  established  a  right  to  certain  income  by 
way  of  a  resulting  trust,  and  in  which  claims  of  counsel  for 
fees  were  disallowed.  The  decision  in  that  case  is  consist- 
ent with  the  view  that  where  litigation  is  in  advancement 
of,  and  not  in  opposition  to,  the  interests  of  all  the  bene- 
ficiaries of  a  trust  counsel  fees  may  be  allowed  to  be  paid 
out  of  the  corpus  of  the  trust  fund.  In  2  Perry  on  Trusts 
(6th  ed.).  Sec.  899,  it  is  said,  "The  general  rule,  that 
trustees  are  to  have  their  costs,  applies  whether  they  are 
plaintiffs  or  defendants;  and  so  aU  persons  whom  it  is 
necessary  for  the  trustees  to  bring  before  the  court  as  par- 
ties, in  order  to  obtain  a  valid  decree  to  protect  them  in 
the  discharge  of  their  duties  in  disposing  of  the  trust  fund, 
will  be  entitled  to  their  costs."  See  also,  as  to  the  pajonent 
of  counsel  fees  out  of  the  corpus  of  the  trust  fund,  Barnard 
V.  Adams,  58  Fed.  313,  319;  Lombard  v.  Witbeck,  173  111. 
396,  413;  Dodge  v.  WUliams,  46  Wis.  70,  106. 

Under  the  terms  of  the  trust  instrument  involved  in  the 
case  at  bar  Mrs.  Evans  is  entitled  to  the  entire  net  income, 
but  she,  as  well  as  her  son  James,  is  interested  in  the  corpus 
of  the  trust  fund.  That  is  to  say,  if  Mrs.  Evans  is  alive 
when  her  son  attains  the  age  of  twenty-one  years,  the 
trustee  is  to  convey  and  deliver  one-half  of  the  property  to 
the  son  and  hold  the  other  half  for  Mrs.  Evans  absolutely. 
In  case  the  son  should  not  reach  that  age  the  mother  will 
become  entitled  to  the  entire  estate.  And  if  the  mother 
should  die  before  the  son  reaches  the  age  of  twenty-one,  the 
son  is  to  take  one-half  and  Mrs.  Evans'  heirs  the  other  half 
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of  the  estate.  Under  the  circumstances  it  would  seem  just 
and  equitable  that  counsel  for  the  respective  parties  ebould 
be  paid  their  fees  out  of  the  corpus  of  the  estate  in  ^idi 
both  of  the  parties  are  interested  in  the  mann^  stated.  The 
litigation  having  been  for  the  general  benefit  of  the  trust 
it  seems  appropriate  that  the  expenses  should  be  paid  gen- 
erally out  of  the  trust  fund.  We  so  hold. 

The  case  was  well  presented  by  counsel,  and  its  prepara- 
tion and  presentation  no  doubt  required  as  much  labor, 
thought  and  attention  as  though  very  large  pecuniary  in- 
terests were  at  stake.  This  estate,  however,  is  not  a  wealthy 
one  and  the  value  of  the  shares  in  controversy  not  large. 
The  compensation  should  be  reasonable.  All  the  circum- 
stances having  been  considered,  the  respective  counsel  are 
allowed  two  hundred  dollars  each  to  be  paid  them  by  the 
trustee  out  of  the  corpus  of  the  fund  held  by  it. 

W.  L.  Stanley  and  W.  B,  Lymer  for  the  motions. 

P.  jB.  Bartlett  for  the  trustee. 


FIRST   AMERICAN    SAVINGS   AND   TRUST   COM- 
PANY, OF  HAWAII,  LIMITED,  v.  EBEN  P.  LOW. 

No.  1007. 

Reserved  Question  from  Circuit  Court,  First  Circuit. 

Hon.  C.  W.  Ashford,  Judge. 

Abgued  April  3,  1917.  Decided  Apbil  11,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

LiMiTATiox  OF  AcTioxs — acknowledgment  of  debt — promise  to  pay. 
A  clear,  definite  and  unqualified  acknowledgment  made  by  the 
maker  of  a  promissory  note,  after  the  statute  of  limitations  has 
run  against  it,  that  the  note  is  a  valid  and  subsisting  obliga- 
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tion  for  which  he  is  liable  will  give  rise  to  an  Implied  promise 
to  pay  it 

Same — giving  security  or  substituting  collateral. 

(The  giving  of  security  or  the  substituting  of  collateral  to  secure 
payment  of  a  note  is  a  sufficient  acknowledgment  to  remove  the 
bar  of  the  statute. 

Sams — acknowledgment  made  to  stranger. 

An  acknowledgment  made  to  a  mere  stranger,  where  it  is  not 
shown  that  it  was  made  with  the  Intent  on  the  part  of  the  debtor 
that  it  should  be  communicated  to  the  creditor,  nor  that  it  was  in 
fact  communicated  to  him  and  lulled  him  into  inaction,  is  inef- 
fective to  remove  the  bar. 

OPINION  OP  THE  COURT  BY  ROBERTSON,  C.J. 

In  the  plaintiff's  amended  complaint  it  is  alleged  that  on 
or  about  the  23d  day  of  January,  1909,  the  defendant  made 
and  delivered  to  one  Miller  his  promissory  note  for  the  sum 
of  $5000,  payable  to  Miller's  order  six  months  after  date, 
with  which  was  assigned  and  delivered,  as  collateral,  cer- 
tificate No.  15  for  67  shares  of  the  capital  stock  of  Miller 
Salvage  Company;  that  there  was  an  indorsement  by 
Miller  (undated)  of  the  payment  of  $2000  on  account  of 
the  principal,  and,  for  value  received,  an  assignment  of  the 
note  and  a  waiver  of  demand,  protest  and  notice  of  non- 
pajnoaent,  by  Miller  to  the  First  American  Savings  and 
Trust  Company  of  Hawaii,  Limited,  dated  September  27, 
1909;  that  the  plaintiff  is  now  the  owner  and  holder  of  the 
note;  that  on  the  17th  day  of  June,  1912,  the  defendant 
acknowledged  the  said  note  to  be  a  valid  and  subsisting 
obligation  and  did  thereby  promise  to  pay  the  same  in  and 
by  a  certain  writing  as  follows : 

"Honolulu,  Hawaii,  June  17,  1912. 

"First  National  Bank, 
"City. 

"Gentlemen : 
"I  hereby  authorize  you  to  surrender  the  sixty-seven  (67) 
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shares  of  the  capital  stock  of  the  Miller  Salvage  Company, 
Limited,  standing  in  my  name,  and  held  by  you  as  col- 
lateral to  my  note  for  $3000.00  in  favor  of  F.  C.  Miller, 
which  note  is  held  by  you  as  collateral  to  a  certain  note  of 
F.  C.  Miller  in  your  favor  for  $6000.00,  to  the  B.  F.  Dilling- 
ham Co.,  Ltd.,  and  to  receive  in  return  a  certificate  for  34 
shares  of  the  capital  stock  of  the  Miller  Salvage  Co.,  Ltd., 
made  out  in  the  name  of  F.  C.  Miller  and  endorsed  by  him. 

Yours  truly, 

(Signed)    Eben   P.   Low." 

Also  that  there  is  now  due  and  owing  the  plaintiff  upon  the 
said  note  the  principal  sum  of  $3000,  with  interest  from 
July  23,  1909,  and  that  the  same  remains  unpaid  thou^ 
demand  for  pajonent  has  been  made  upon  the  defendant. 
The  defendant  demurred  to  the  amended  complaint  on  the 
grounds,  (1)  that  the  complaint  shows  that  the  claim  sued 
upon  is  barred  by  the  statute  of  limitations,  and  (2)  that 
the  alleged  acknowledgment  by  the  defendant  is  not  sudi 
an  acknowledgment  as  would  revive  the  debt  or  prevent  ihe 
running  of  the  statute  of  limitations.  The  circuit  judge, 
being  in  doubt  as  to  whether  the  demurrer  should  be  sus- 
tained upon  the  grounds  stated,  reserved  the  question  for 
the  consideration  of  this  court. 

Unda*  the  statute  an  action  upon  a  promissory  note  must 
have  been  commenced  within  six  years  from  the  date  when 
the  cause  of  action  accrued.  R.  L.  1915,  Sec.  2633.  It 
appears  from  the  allegations  of  tiie  complaint,  therefwe, 
that  unless  the  letter  of  June  17,  1912,  constituted  a  suf- 
ficient acknowledgment  that  the  note  was  a  valid  and  sub- 
sisting obligation  from  which  a  promise  to  pay  may  properly 
be  implied,  the  statute  has  riin  against  the  claim,  and  the 
demurrer  should  be  sustained.  Otokichi  v.  Sekijiro,  ante 
p.  234.  That  the  letter  in  question  did  not  constitute  such 
an  acknowledgment  is  urged  by  counsel  for  the  defendant 
for  two  reasons,  namely,  that  the  reference  to  the  note  was 
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merely  casual  and  the  whole  letter  is  suggestive  rather  of  a 
settlement  of  the  debt  by  the  absolute  assignment  of  the 
stock  which  had  formerly  been  held  as  collateral  security 
than  of  an  acknowledgment  of  a  subsisting  debt  which  the 
debtor  is  willing  to  pay,  and  that  the  acknowledgment,  if  it 
was  such,  not  having  been  made  to  the  holder  of  the  note, 
but  to  a  stranger,  was  ineffective.  Counsel  for  the  plaintiff 
contend  that  the  terms  of  the  letter  constituted  an  un- 
equivocal acknowledgment  from  which  the  law  will  imply 
a  promise  to  pay,  and  they  rely  upon  the  rule  that  where  an 
acknowledgment  is  made  to  a  stitmger  and  it  appears  that 
it  was  the  intention  that  it  should  be  communicated  to  and 
influence  the  creditor  it  is  as  effectual  as  if  it  had  been 
made  directly  to  the  creditor. 

The  statute  of  limitations  is  one  of  repose  and  in  order 
to  remove  the  bar  of  the  statute  it  is  necessary  to  show 
either  an  unconditional  promise  to  pay  the  debt,  or  a  clear 
and  unqualified  acknowledgment  of  the  debt  from  which 
a  promise  to  pay  is  to  be  implied,  or  a  conditional  promise 
to  pay  and  the  fulfilment  of  the  condition.  25  Cyc.  1325. 
The  alleged  acknowledgment  being  in  writing  its  interpret 
tation  and  effect  are  for  the  court  to  determine  as  matta* 
of  law.  Id.  1435;  Davis  v.  MUh,  21  Haw.  167.  In  Welch  v. 
Spencer,  4  Haw.  358,  it  was  held  that  an  agreement  be- 
tween debtor  and  creditor  in  which  it  was  recited  that  cer- 
tain notes  were  ''due  and  unpaid"  was  sufficient  to  take  the 
notes  out  of  the  statute.  In  Harris  v.  Clark,  18  Haw.  569, 
where  a  clear  acknowledgment  of  the  debt  was  accom- 
panied with  language  which  negatived  an  intent  to  promise 
payment,  it  was  held  that  the  bar  of  the  statute  was  not 
removed.  We  are  of  the  opinion  that  the  defendant's  letter 
of  June  17,  1912,  taken,  as  we  must  take  it,  without  quali- 
fication or  explanation,  can  be  viewed  only  as  a  clear  and 
definite  acknowledgment  that  his  note  was  a  valid  and 
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subsisting  obligation  for  which  he  was  liable,  and  that 
therefrom  his  promise  to  pay  it  is  to  be  implied. 

It  has  been  held  that  the  giving  of  security  constitutes 
a  sufficient  acknowledgment  of  a  debt  to  take  it  out  of 
the  operation  of  the  statute.  25  Cyc.  1343.  In  Wagner  v. 
Mutual  Life  Ins.  Co.,  88  Conn.  536,  544,  the  court  said, 
'The  giving  of  security  for  a  debt  barred  by  the  statute  of 
limitations,  waives  the  benefit  of  the  statute  and  operates 
as  an  unequivocal  acknowledgment  of  the  existence  of  the 
debt,  from  which  the  law  implies  a  promise  to  pay  the  debt. 
It  is  an  acknowledgment  of  liability  as  significant  as  a  part 
pajnoaent  of  the  debt;  both  acts  are  alike  in  character  and 
equally  unequivocal."  In  Becker  v.  Oliver,  111  Fed.  672, 
678,  where,  in  connection  with  the  giving  of  additional 
security  for  notes,  there  was  a  disputed  fact,  it  was  held 
that  the  question  was  properly  left  to  the  jury.  In  the  case 
at  bar  it  is  not  alleged  that  the  substitution  of  collateral 
was  actually  made,  but  we  think  the  attitude  of  the  defend- 
ant with  respect  to  his  note  was  eflfectually  shown  by  his 
authorization  to  make  the  substitution  and  that  it  need 
not  further  be  made  to  appear  that  it  was  acted  on.  We 
hold,  therefore,  that  if  the  defendant's  acknowledgment 
had  been  made  directly  to  the  plaintiff  it  was  such  an 
acknowledgment  as  would  have  obviated  the  bar  of  the 
statute. 

It  is  well  settled  that  an  acknowledgment  made  to  an 
agent  of  the  creditor  is  as  effectual  as  though  made  to  the 
creditor  himself,  also  that  an  acknowledgment  made  to 
a  mere  stranger  is  ineffective.  But  it  is  held  that  if  it  was 
made  to  a  third  party  with  the  intent  and  understanding 
that  it  should  be  communicated  to  the  creditor  it  will  have 
the  same  effect  as  if  made  directly  to  the  creditor.  19  A. 
&  E.  Enc.  Law  (2d  ed.)  317;  MiUer  v.  Teeter,  53  N.  J.  E. 
262;  DeFreest  v.  Warner,  98  N.  Y.  217,  221;  Strong  v. 
Andros,  34  App.  Cas.  (D.  C.)  278,  283.    And  if  such  an 
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acknowledgment  be  in  fact  communicated  to  the  creditor  it 
could  well  be  held  that  the  third  party  was  the  agent  of  the 
debtor  authorized  for  that  purpose.  In  the  case  in  hand, 
however,  it  is  not  alleged  that  th^re  was  any  privity,  or 
other  connection,  between  the  bank  and  the  plaintiff,  or 
that  the  contents  of  the  letter  were  communicated  to  the 
plaintiff.  It  does  not  appear  that  the  letter  lulled  the  plaintiff 
into  inaction.  The  addressing  of  the  lettar  to  the  bank  may 
have  been  an  inadvertence,  though  the  language  of  the  letter 
indicates  that  the  defendant  supposed  that  the  bank  was 
the  holder  of  the  note,  but  this  is  unexplained  by  any  alle- 
gation in  the  complaint.  As  the  matter  stands  the  court  is 
unable  to  say  that  the  acknowledgment  was  made  to  the 
holder  of  the  note,  or  its  agent,  or  to  a  third  party  with  the 
intent  or  understanding  that  it  should  be  communicated  to 
the  creditor.  In  other  words,  there  is  nothing  in  the  com- 
plaint to  show  that  the  bank  was  not  a  mere  stranger  to 
the  whole  transaction.  Perhaps  the  plaintiff  may  desire  to 
amend  its  complaint  in  this  connection. 

Holding  that,  for  the  above  reason,  the  demurrer  should 
be  sustained,  we  answer  the  reserved  question  in  the  affirm- 
ative. 

P.  R,  Bartlett  (Holmes  &  Olson  on  the  brief)  for  plain- 
tiff. 

Marguerite  K.  Ashford  (Castle  &  Withington  with  her 
on  the  brief)  for  defendant. 
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LILIA  NUA  V.  LUHANA  MAHELONA,  DEFENDANT, 
WILLIAM  AHIA,  INDIVIDUALLY  AND  AS  AD- 
MINISTRATOR  OF  THE  ESTATE  OF  SOLOMON 
MAHELONA,  DECEASED,  GARNISHEE. 

No.  995. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge, 

Aboukd  Afbil  2,  1917.  I>BOiinED  April  12,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Attachment — sufficiency  of  affidavit. 

An  affldavlt  for  attachment  which  shows  the  indebtedness  of 
the  defendant  to  the  plaintiff  "over  and  above  all  Just  credits  and 
offsets"  is  sufficient  without  stating  that  the  indebtedness  is  upon 
contract,  express  or  implied,  a  fact  to  be  determined  from  the  com- 
plaint in  the  action. 

Same — undertaking  for  attachment. 

Under  section  2783  R.  L.  an  undertaking  for  attachment  in  a 
sum  not  less  than  double  the  amount  sued  for  is  required,  and 
where  the  undertaking  for  attachment  is  less  than  double  the 
amount  for  which  judgment  is  asked  the  attachment  should  be 
discharged  on  proper  motion  made. 

Principal  and  Agent — assumpsit — liability  of  agent. 

An  agent  who  receives  money  for  his  principal  under  promise 
to  deposit  it  In  bank  for  the  principal  and  neither  deposits  the 
money  in  bank  to  the  credit  of  the  principal  nor  pays  it  to  the 
principal,  but  delivers  it  to  another  who  appropriates  it  to  his 
own  use,  is  liable  therefor  to  the  principal  in  an  action  of 
assumpsit. 

opinion  of  the  court  by  quarles,  J. 

This  action  of  assumpsit  comes  before  us  upon  excep- 
tions. It  is  alleged  in  the  complaint  that  the  plaintiff 
advanced  to  the  defendant  April  17,  1911,  the  sum  of  $850, 
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it  being  agreed  between  them  that  the  defendant  would  pay 
out  of  said  money  certain  claims  and  demands  against  the 
plaintiff  and  place  the  balance  of  said  stun  in  bank  to  the 
credit  of  the  plaintiff;  that  defendant  did  pay  said  claims 
and  demands  amounting  to  the  simi  of  $110  but  failed  and 
refused  to  place  the  balance  of  said  sum  ($740)  in  bank 
to  the  credit  of  the  plaintiff,  but  instead  of  so  doing  did 
unlawfully  and  feloniously  convert  the  same  to  her  own  use 
and  has  failed  and  refused,  after  demand  therefor,  to  pay 
said  balance  or  any  thereof  to  the  plaintiff.  The  plaintiff 
demanded  judgment  for  $740  with  interest  thereon  at  the 
rate  of  eight  per  cent,  per  annum  from  April  17,  1911.  The 
plaintiff  filed  an  affidavit  for  attachment  in  which  it  is 
stated  that  the  defendant  is  indebted  to  plaintiff  in  the  smn 
of  $740  over  and  above  all  just  credits  and  offsets.  The 
plaintiff  also  filed  an  undertaking  for  attachment  in  the  sum 
of  $1,800  and  procured  a  writ  of  attachment  which  was 
levied  upon  certain  real  property  of  the  defendant.  The 
defendant  answered  by  general  denial  and  moved  that  the 
attachment  be  discharged  upon  the  ground  that  it  was 
wrongfully,  oppressively,  maliciously  and  improperly  sued 
out,  particularly  in  that  the  bond  for  attachment  given  was 
in  a  sum  less  than  double  the  amount  for  which  the  plain- 
tiff demanded  judgment.  The  trial  court  overruled  the 
motion  to  discharge  the  attachment  and  one  of  the  principal 
exceptions  challenges  the  correctness  of  its  action  in  this 
r^ard.  The  affidavit  for  attachment  is  attacked  upon  the 
ground  that  it  does  not  state  that  defendant's  indebtedness 
to  the  plaintiff  is  upon  contract,  express  or  implied.  The 
affidavit  substantially  follows  the  language  of  the  statute 
(Sec.  2782  R.  L.)  but  fails  to  state  that  the  defendant  is 
indebted  to  the  plaintiff  upon  contract,  express  or  implied. 
While  section  2781  R.  L.  provides  that  in  actions  upon  con- 
tract, express  or  implied,  a  writ  of  attachment  may  issue, 
the  following  section  (2782)  does  not  require  the  affidavit 
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to  show  that  the  action  is  upon  contract — a  matter  which  is 
to  be  determined  by  an  examination  of  the  complaint  in  the 
action.  The  affidavit  was  not  insufficient  on  the  ground  up- 
on which  it  is  attacked.  The  amount  of  the  debt  and  interest 
for  which  judgment  is  demanded  in  the  prayer  of  the  com- 
plaint amounts  to  more  than  $1000  and  the  bond  is  for  a 
sum  less  than  double  the  amount  sued  for  and  is  not  a 
compliance  with  the  requirements  of  the  statute  (Sec.  2783 
R.  L.),  which  we  hold  to  be  mandatory.  The  motion  to 
discharge  the  attachment  should  have  been  granted.  The 
exception  to  the  order  refusing  to  discharge  the  attachment 
is  sustained. 

The  court  rendered  its  decision  in  favor  of  the  plaintiff 
and  judgment  against  the  defendant  and  in  favor  of  the 
plaintiff  was  entered  for  the  sum  of  $740,  the  plaintiff  hav- 
ing remitted  the  interest.  To  the  decision  and  judgment  the 
defendant  excepted  upon  the  ground  that  the  decision  and 
judgment  were  contrary  to  law  and  contrary  to  the  evidence. 
The  facts  proven  and  found  by  the  court  are,  briefly  stated, 
as  follows:  Plaintiff,  with  the  assistance  of  defendant  and 
her  husband,  sold  some  property,  and,  being  compelled  to 
leave  Honolulu  about  April  15,  1911,  left  the  deed  with 
defendant  and  her  husband  to  be  delivered,  directing  that 
the  purchase  price  ($850)  be  paid  to  the  defendant  who 
agreed  with  plaintiff  to  accept  such  purchase  price,  pay  out 
of  the  same  certain  claims  and  demands  against  the  plain- 
tiff, and  deposit  the  balance  of  said  sum  in  bank  to  the  credit 
of  the  plaintiff;  that  the  defendant  paid  the  claims  and  dei 
mands  against  the  plaintiff  amounting  to  $110;  that  defend- 
ant and  ha*  husband,  Solomon  Mahelona,  took  the  balance 
of  said  sum  ($740)  to  the  bank  of  Bishop  &  Company,  where 
the  defendant,  instead  of  depositing  the  money  in  bank, 
gave  the  same  to  her  husband  who  deposited  it  in  his  own 
name  and  afterwards  checked  it  out  and  used  it.  There  is  a 
slight  conflict  of  evidence  as  to  the  agreement  to  deposit  the 
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money  in  bank,  the  defendant  claiming  that  she  was  to 
deposit  it  in  her  name  as  trustee  for  the  plaintiff  and  the 
plaintiff  claiming  that  it  was  to  be  deposited  in  the  bank  in 
hCT  own  name  and  to  her  credit.  It  is  contended  by  the 
defendant  that  she  was  a  gratuitous  bailee;  that  she  used 
ordinary  care  in  endeavoring  to  carry  out  the  instructions  of 
the  bailor,  and  hence  is  not  liable.  It  is  unnecessary  to  enter 
into  a  discussion  of  the  law  of  bailments.  It  is  evident  that 
the  relation  of  principal  and  agent  existed  between  the  plain- 
tiff and  the  defendant;  that  defendant  received  the  money 
as  agent  for  the  plaintiff;  and,  acting  under  the  instructions 
of  the  plaintiff,  paid  out  a  portion  thereof  but  failed  to 
deposit  the  balance  of  the  money  in  bank  according  to  plain- 
tiff's instructions  and  according  to  her  agreement,  but  negli- 
gently intrusted  the  money  to  her  husband  who  wrongfully 
used  it.  Plaintiff  was  not  in  fault  in  the  matter  and  the 
defendant  was  in  fault  in  that  she  failed  to  discharge  her 
obligation  as  agent  for  the  plaintiff  and,  therefore,  rightfully 
owes  the  money  to  the  plaintiff.  An  agent  who  receives 
money  for  his  principal  under  promise  to  deposit  it  in  bank 
for  the  principal,  and  neither  deposits  the  money  in  bank  to 
the  credit  of  the  principal,  nor  pays  it  to  the  principal,  but 
delivers  it  to  another  who  appropriates  it  to  his  own  use,  is 
liable  therefor  to  the  principal  in  an  action  of  assumpsit. 

The  exceptions  to  the  decision  and  judgment  are  over- 
ruled. The  cause  is  remanded  to  the  circuit  court  with  in- 
structions to  set  aside  the  order  refusing  to  discharge  the  at- 
tachment and  to  enter  an  order  discharging  the  attachment 
for  the  reason  that  the  bond  required  by  section  2783  was 
not  given  as  required  by  said  statute. 

W.  J.  Robinson  for  plaintiff. 

C.  F,  Peterson  for  defendant. 
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J.  G.  HENRIQUES  v.  Z.  P.  KALOKUOKAMAILE,  JOSE 

MEDEIROS  AND  I.  KATO. 

No.  996. 

Exceptions  from  Circuit  Court,  Third  Circuit. 
Hon.  J.  W.  Thompson,  Judge. 

Abgued  April  9,  1917.  Decided  April  18,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Mortgages — mortgage  of  leasehold. 

The  assignment  of  a  lease  of  land  by  way  of  mortgage  is  not 
a  chattel  mortgage*  but  the  conveyance  of  an  interest  in  real 
estate  within  the  meaning  of  R.  L.  Sec.  3118. 

Records — lease — subsequent   purchaser. 

An  unrecorded  mortgage  of  a  lease  of  land  is  void  as  against 
one  who»  In  good  faith  and  without  actual  notice  of  the  mort- 
gage»  takes  a  lease  of  the  land  from  the  owner,  the  lessor  having 
in  the  meantime  reentered  for  breach  of  condition  on  the  part 
of  the  original  lessee  to  pay  rent. 

opinion  of  the  court  by  ROBERTSON,  C.J. 

This  is  an  action  of  ejectment  to  recover  possession  of  a 
parcel  of  land  containing  an  area  of  twelve  acres,  situate  at 
Kalama  5,  South  Kona,  county  of  Hawaii,  described  in 
Royal  Patent  (Grant)  No.  1185.  There  was  a  verdict  for 
the  defendants,  and  the  plaintiff  brings  exceptions  under 
which  it  is  contended  that  the  judgment  should  be  reversed 
because  of  certain  errors  committed  by  the  trial  court  in 
instructing  the  jury. 

The  title  set  up  by  the  plaintiff  was  a  term  for  years 
under  an  assignment  by  way  of  mortgage  of  a  lease  of  the 
land  made  by  the  defendant  Kalokuokamaile,  the  owner  of 
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the  fee,  to  one  K.  Aoyama  for  the  tenn  of  twenty  years  froih 
February  9,  1910,  the  mortgage  being  dated  August  2,  1911, 
the  defeasance  clause  providing  for  the  pasrment  to  the  mort- 
gagee, in  three  months  from  that  date,  of  the  sum  of  fifty-five 
dollars.  The  mortgage  was  not  recorded  nor  was  its  execu- 
tion followed  by  immediate  and  continued  possession  of  the 
land  by  the  mortgagee.  The  theory  upon  which  the  case 
was  tried  by  the  plaintiff  evidently  was  that  as  upon  the 
expiration  of  three  months  from  the  date  of  the  mortgage 
the  mortgagor  had  not  paid  the  sum  mentioned  the  mortga- 
gee had  entered  upon  the  land  and  taken  possession,  and, 
upon  tender  of  the  rent  to  the  lessor,  became  his  tenant 
without  going  through  the  formality  of  foreclosing  the  mort- 
gage. The  plaintiff  testified  that  on  or  about  the  13th  day 
of  November,  1911,  he  went  to  the  premises  and  found 
Aoyama,  and  other  Japanese,  engaged  in  taking  down  a 
wooden  water  tank ;  that  he  told  them  to  desist,  saying  "the 
place  is  mine;"  that  the  Japanese  completed  the  dismem- 
berment of  the  tank  and  went  away ;  that  the  plaintiff  sent 
for  his  brother  and  son,  and  tiie  three  remained  on  the 
premises  to  see  that  the  lumber  of  the  tank  should  not  be 
taken  away  during  the  night ;  that  on  the  following  morning 
the  Japanese  reappeared  and  proceeded  to  remove  the  lum- 
ber; that  the  defendant  Kalokuokamaile  and  others  also 
came  to  the  place;  that  the  plaintiff  upon  remonstrating 
with  the  Japanese  was  attacked  by  them ;  that  a  fracas  en- 
sued in  which  Aoyama  stabbed  the  plaintiff  with  a  knife 
and,  in  turn,  was  shot  and  killed  by  the  plaintiff's  son ;  and 
that  subsequently  the  lumber  was  taken  away  and  the  tank 
was  afterwards  set  up  on  other  land  of  Kalokuokamaile; 
that  about  a  month  after  the  occurrence  of  the  row  the 
plaintiff  happened  to  meet  Kalokuokamaile  and  then  told 
him  that  he  had  "bought  the  place"  from  Aoyama,  but  that 
Kalokuokamaile  took  the  position  that  since  the  death  of 
Aoyama  the  premises  had  reverted  to  him ;  and  that  in  the 
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following  February  Kalokuokamaile  refused  to  accept  rent 
from  the  plaintiff.  There  was  no  evidence  that  the  plaintiff 
ever  occupied  the  premises  in  question  or  that  he  attempted 
to  exercise  any  right  of  ownership  thereon  further  than 
above  stated.  At  the  time  of  the  commencement  of  this 
action  the  defendant  Eato  was  in  possession  of  the  premises. 

The  defendant  Kalokuokamaile  testified  tiiat  Aoyama 
had  not  paid  the  instalment  of  rent  which  fell  due  in  Au- 
gust, 1911;  that  after  the  death  of  Aoyama  he  spoke  to 
Aoyama's  brother  in  regard  to  the  lease,  and  was  told  by 
the  brother  to  "take  everything;''  that  regarding  the  Ao- 
yama tenancy  as  terminated  he,  on  February  9,  1912,  leased 
the  land  to  the  defendant  Medeiros;  that  at  the  end  of  about 
a  year  Medeiros  abandoned  the  premises,  and  on  March  4, 
1914,  he  leased  the  premises  to  the  defendant  Kato  for  the 
term  of  fifteen  years.  Medeiros  was  not  a  witness  and  it 
does  not  appear  that  he  claims  any  present  interest  in  the 
land. 

If  upon  the  uncontradicted  evidence  in  the  case  the  plain- 
tiff was  not  entitled  to  recover  judgment  for  die  possession 
of  the  land  it  will  not  be  necessary  to  consider  the  excep- 
tions touching  alleged  errors  in  the  charge  to  the  jury. 
Pilipo  V.  Scott,  ante  pp.  26,  31. 

Section  3120  of  the  Revised  Laws  provides  that  every 
mortgage  or  other  conveyance  of  personal  property,  not 
accompanied  by  immediate  possession  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  things 
mortgaged  or  conveyed,  shall  be  void  as  against  subse- 
quent purchasers,  in  good  faith  for  a  valuable  consideration, 
unless  the  mortgage  or  other  conveyance  shall  be  recorded 
in  the  oflSce  of  the  registrar  of  conveyances.  And  the  case 
has  been  argued  by  counsel  upon  the  assumption  that  that 
section  is  applicable  to  this  case.  It  is  held,  howev^,  that 
statutes  relating  to  chattel  mortgages  have  no  application 
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to  mortgages  of  chattels  real,  and  that  mortgages  or  assign- 
ments of  leaseholds,  if  required  to  be  recorded,  should  be 
recorded  under  the  statutes  relating  to  the  record  of  titles 
to  real  estate.  Jones  on  Chattel  Mortgages,  Sec.  280;  6 
Cyc.  1082;  Booth  v.  Kehoe,  71  N.  Y.  341;  Jennings  v. 
Sparkman,  39  Mo.  App.  663,  667.  That,  doubtless,  is  so  in 
this  Territory,  but  it  does  not  afifect  our  conclusion  that  in 
this  case  the  exceptions  must  be  overruled.  Section  3118 
of  the  Revised  Laws  provides  that  all  deeds,  leases  for  a 
term  of  more  than  one  year,  or  other  conveyances  of  real 
estate  shall  be  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration,  not  having 
actual  notice  of  such  conveyance.  That  section  applies,  of 
course,  to  mortgages  of  land,  and,  as  we  believe,  to  mort- 
gages of  leaseholds  also.  The  statute  differentiates  between 
conveyances  of  real  estate  and  conveyances  of  personal 
property  and  include  leases  of  land  for  a  term  of  more 
than  one  year  in  the  former  category.  That  is  consistent 
with  the  view  that  the  provision  of  the  statute  of  frauds 
(R.  L.  1915,  Sec.  2659)  as  to  contracts  for  the  sale  of  any 
interest  in  lands,  includes  a  lease  of  land.  See  Dimond  v. 
Macfarlane,  11  Haw.  181.  That  a  lease  of  land  is  a  convey- 
ance of  real  property,  and  a  lessee  is  a  purchaser  for  a  valu- 
able consideration,  see  Waskey  v.  Chambers,  224  U.  S.  564. 
The  lease  to  Aoyama  was  put  on  record  on  March  13,  1912, 
presumably  at  the  instance  of  the  plaintiff,  but  in  the 
meantime  the  lessor  had  reentered  for  breach  of  the  cove- 
nant to  pay  rent,  and  had  leased  to  Medeiros.  There  was 
no  evidence  that  Medeiros,  when  he  took  the  lease,  knew 
that  Aoyama  had  held  a  lease  of  the  land  or  that  the  plain- 
tiff claimed  an  interest  in  liie  premises  as  the  assignee  of 
Aoyama's  lease,  or  otherwise.  The  plaintiff  himself  testi- 
fied that  it  was  after  he  had  heard  that  Medeiros  had  ob- 
tained a  lease  of  the  land  that  he  notified  him  of  his  (plain- 
tiff's) claim.  Kato's  lease  was  recorded  on  January  30,  1915, 
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but  there  was  no  evidence  that  he  had  notice  of  the  assign- 
ment by  way  of  mortgage  of  Aoyama's  lease  to  the  plain- 
tiff. His  testimony  that  he  was  first  informed  by  the  plain- 
tiff of  his  claim  in  June  or  July,  1915,  was  uncontradicted. 
There  was  no  evidence  in  the  case  which  could  have  sup- 
ported a  finding  that  either  Medeiros  or  Kato  was  not  a 
purchaser  in  good  faith,  for  a  valuable  consideration,  with- 
out notice  of  the  conveyance  to  the  plaintiff. 

In  this  court  counsel  for  the  appellant  argued  that  the 
conveyance  by  Aoyama  to  Henriques  was  not  a  mortgage 
but  a  conditional  sale,  but  he  failed  to  show  wherein  any 
advantage  would  accrue  to  the  appellant  even  if  that  view 
could  be  taken.  However,  the  instrument  was  offered  in 
evidence  by  counsel  for  the  plaintiff  as  a  mortgage;  at  his 
request  instructions  framed  upon  the  theory  that  it  was  a 
mortgage  were  given  to  the  jury;  and  we  are  of  the  opinion 
that  the  trial  court  was  right  in  holding  it  to  be  a  mortgage. 

We  hold  that  upon  the  uncontradicted  facts  of  the  case  a 
verdict  in  favor  of  the  plaintiff  could  not  have  been  up- 
held ;  that  the  verdict  for  the  defendants  was  right ;  and  that 
if  any  errors  occurred  in  the  instructions  given  to  the  jury 
they  were  harmless. 

Exceptions  overruled. 

/.  Lightfoot  (Lightfoot  &  Lightfoot  on  the  brief)  for 
plaintiflf. 

Harry  Irwin  ( W.  H,  Beers  with  him  on  the  brief)  for  the 
defendants  Kalokuokamaile  and  Kato. 

E.  K.  Aiu  for  the  defendant  Medeiros. 
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NAMAI  LEIALOHA  v.  MAHIAI. 

No.  983. 

Error  to  Circuit  CJourt,  Second  Circuit. 
Hon.  W.  S.  Edings,  Judge. 

Submitted  April  16,  1917.  Decided  April  20,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

KiECTMENT — variance — failure  of  proof. 

In  an  ejectment  case  where  the  plaintiff  sought  to  recover  1  1-2 
acres  of  land,  and  proyes  title  to  but  one  acre,  and  the  proofs 
further  show  that  the  plaintiff  is  in  possession  of  an  acre  and 
the  defendant  is  in  possession  of  an  undefined  parcel  not  exceed- 
ing a  quarter  of  an  acre  in  area,  a  nonsuit  is  properly  granted 
for  variance  between  allegation  and  proof,  and  failure  of  proof. 

Same — pleading  and  proof — description  of  land  in  dispute. 

A  declaration  in  ejectment  should  describe  the  land  sought  to 
be  recovered  with  sufficient  certainty  that  the  land  can  be  identi- 
fied with  the  description  given,  and  the  proofs  should  show  that 
the  land  of  which  the  defendant  is  In  possession  is  the  land 
described  In  the  declaration. 

opinion  op  the  court  by  ROBERTSON,  C.J. 

This  is  an  action  of  ejectment  in  which  the  plaintiff 
alleged  ownership  in  herself  in  fee  simple,  and  unlawful 
possession  by  the  defendant,  of  a  parcel  of  land  described 
in  the  complaint  as  ^'situate  at  Pauwela,  Hamakualoa, 
Island  and  County  of  Maui,  being  the  hui  land  of  Pauwela 
bought  by  William  Lee  recorded  in  book  of  the  Govern- 
ment 226  and  containing  1  1-2  acres."  The  defendant 
answered,  and  a  trial  was  had  jury  waived.  The  plaintiff 
introduced  documentary  evidence  of  title  as  follows :  Royal 
Patent  No.  226  to  Wm.  L.  Lee  of  a  piece  of  land  situate  at 
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Pauwela,  Maui,  described  particularly,  and  containing  an 
area  of  about  210  acres;  a  deed  of  the  same  parcel  of  land 
from  Edward  L.  Youmans  and  his  wife,  Catherine  N.  You- 
mans  to  Aiawale  and  thirty  other  named  persons,  including 
one  Palaualelo,  dated  April  20,  1864,  and  recorded  in  the 
office  of  the  Registrar  of  Conveyances  in  Book  48,  pages 
296,  297;  a  deed  from  Kahakui  and  Waiwaiole,  her  hus- 
band, and  Kaahanui  and  Aiona,  her  husband,  to  Paia  Ka- 
hoe,  dated  March  21, 1895,  containing  the  following  descrip- 
tion: '*all  our  interest  in  the  one  acre  of  Palaualelo,  de- 
ceased, one  of  the  share-holders  in  the  Hui  Aina  of  Pau- 
wela, Hamakualoa,  Maui,  the  said  one  acre  being  in  the 
land  described  in  Grant  226,  issued  to  Wm.  L.  Lee  and  Ed- 
ward L.  Youmans  and  his  wife  to  Aiawale  et.  al.  by  an  in- 
strument recorded  in  Book  48,  pages  296  and  297;"  and  a 
deed  dated  November  28,  1908,  from  Paia  Kahoe  to  the 
plaintiff  of  "the  one  acre  of  land  of  Palaualelo  in  the  Hui 
Aina  of  Pauwela  ♦  ♦  ♦  and  being  the  acre  of  land  conveyed 
to  me  by  Kahakui  and  Waiwaiole,  her  husband,  and  Ka- 
ahanui and  Aiona,  her  husband,  the  heirs  of  said  Palau- 
alelo, on  the  21st  day  of  March,  1895."  The  plaintiflF  testi- 
fied that  she  occupied  under  the  deed  what  she  thought  to 
be  an  acre  of  land  and  that  the  defendant  is  in  possession 
of  "a  quarter  or  an  eighth  of  an  acre."  There  was  perhaps 
a  scintilla  of  evidence  to  the  effect  that  the  land  of  the  hui 
had  been  divided  but  there  was  no  evidence  that  Palau- 
alelo was  a  party  to  the  partition.  At  the  close  of  the  evi- 
dence for  the  plaintiff,  which  was  very  meagre  and  unsat- 
isfactory, the  defendant  moved  for  a  nonsuit.  The  motion 
was  granted  on  the  ground  that  the  evidence  showed  that 
the  plaintiflF  is  in  possession  of  one  acre  of  land  which  was 
all  her  deed  entitled  her  to,  and  judgment  for  the  defend- 
ant was  entered.  Where  a  plaintiflF  in  ejectment  brings  an 
action  to  recover  the  possession  of  1  1-2  acres  of  land,  and 
proves  title  to  but  one  acre  and  the  proofs  further  show 
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that  the  plaintiff  is  in  possession  of  that  acre  and  the  de- 
fendant is  in  possession  of  an  undefined  parcel  not  exceed- 
ing a  quarter  of  an  acre  in  area,  it  is  very  evident  that  the 
plaintiff  will  be  unable  to  withstand  a  motion  for  a  nonsuit. 
This,  at  best,  was  the  situation  in  this  case.  There  were 
missing  links  in  the  chain  of  title  shown  by  the  plaintiff, 
but  the  defendant  has  made  no  point  of  that.  There  was, 
however,  a  fatal  variance  between  allegation  and  proof,  and 
a  failure  of  proof. 

The  root  of  plaintiff's  diflBculty  lay  largely  in  the  uncer- 
tainty and  inadequacy  of  the  description  in  the  complaint 
of  the  land  actually  in  controversy.  The  general  rule  is 
that  a  declaration  in  ejectment  should  describe  the  land 
sought  to  be  recovered  with  such  certainty  that  it  can  be 
identified  with  the  description  given  so  that  in  the  event 
of  a  recovery  the  oifficer  executing  the  writ  of  possession 
will  know  what  land  the  plaintiff  is  entitled  to  receive.  15 
Cyc.  92.  And  the  proofs  should  show  that  the  land  of 
which  the  defendant  is  in  possession  is  the  land  described 
in  the  complaint,  id.  116.  Whether  the  complaint  in  this 
case  could  support  a  valid  judgment  for  the  plaintiff  is  a 
question  which  has  not  been  discussed,  but  we  have  no 
doubt  that  the  nonsuit  was  properly  granted. 

Judgment  affirmed. 

Eugene  Murphy  for  plaintiff  in  error. 

Eno8  Vincent  for  defendant  in  error. 
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TERRITORY  v.  T.  W.  FERGUSON. 

No.  1004. 
Appeal  from  District  Magistrate  of  Makawao. 

Aroukd  April  16,  1917.  Decided  April  23,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Larceny — unknown  owner. 

Section  3924  R.  L.  was  Intended  to  relate  only  to  cases  of  lar- 
ceny where  the  owner  of  the  property  is  unknown  and  not  to 
cases  where  the  owner  of  the  stolen  property  is  known. 
Same — otonership. 

The  ownership  of  property  alleged  to  have  been  stolen  is  a 
material  fact  and  must  be  proved  as  alleged. 
Criminal  Law — necessary  evidence. 

Every  material  allegation  in  an  indictment  or  information  ot 
charge  against  a  defendant  in  a  criminal  case  must  be  proven 
as  alleged. 

OPINION  OP  THE  COURT  BY  QUARLES,  J. 

The  defendant  was  tried  in  the  district  court  of  Maka- 
wao in  the  second  judicial  circuit  upon  tlie  charge  of  steal* 
ing  246  pounds  of  pineapples  alleged  to  be  the  property  of 
the  Maui  Agricultural  Company,  a  partne:^ip,  ent^^ed  a 
plea  of  not  guilty,  and  was  convicted.  From  the  judgment 
of  conviction  he  has  appealed  to  this  court  upon  a  point  of 
law  stated  in  the  magistrate's  certificate  of  appeal  as  fol- 
lows: "That  there  is  no  evidence  whatever  to  warrant  a 
conviction  of  the  defendant  of  the  crime  charged."  The 
form  and  sufficiency  of  the  statement  of  the  point  of  law 
upon  which  the  appeal  is  based  is  not  questioned  by  the 
prosecution,  but  it  is  contended  by  the  learned  county  at- 
torney that  the  point  of  law  stated  should  not  be  con- 
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sidered  in  this  court  for  the  reason  that  it  was  not  presented 
to  and  passed  upon  by  the  district  magistrate  prior  to  sen- 
tence, and  to  sustain  this  contention  we  are  cited  to  the 
case  of  Republic  of  Hawaii  v.  Kanalo,  11  Haw.  435.  The 
decision  in  that  case  is  not  controlling  here  and  not  appli- 
cable for  the  reason  that  the  points  of  law  stated  in  the  Ka- 
nalo case  were  to  the  form  and  sufficiency  of  the  charge 
against  the  defendant,  and  the  defendant  made  no  objec- 
tion whatever  to  the  form  or  sufficiency  of  the  charge 
against  him  in  the  district  court;  but  the  point  here  is  that 
there  is  no  evidence  tending  to  warrant  a  conviction  of  the 
defendant,  in  other  words,  that  the  defendant  was  con- 
victed without  evidence  contrary  to  law.  The  prosecution 
introduced  four  witnesses  against  the  defendant,  no  one  of 
whom  testified  that  the  pineapples  alleged  to  have  been 
stolen  are  the  property  of  the  Maui  Agricultural  C!ompany, 
but  one  of  them  testified  that  he  was  an  employee  of 
the  Grove  Ranch  and  that  the  pineapples  came  from  tiie 
Grove  Ranch,  and  he  thought  so  owing  to  their  size  as 
there  w^re  none  of  the  same  size  in  the  neighborhood.  The 
witness  Smythe  testified  that  he  marked  nine  pineapples 
with  finishing  nails  driving  them  into  the  pineapples  near 
the  core;  that  the  pines  were  lying  about  one  hundred  feet 
away  from  the  field  of  the  Grove  Ranch  on  the  property  of 
Mr.  Krause;  that  he  got  two  police  officers  to  go  with  him 
and  in  their  presence  he  marked  the  pineapples  with  the 
nails  and  left  them  tiiere  in  a  bag.  As  to  how  the  pine- 
apples came  to  the  particular  place  wha-e  they  were  marked 
and  left  in  the  bag  there  is  no  evidence  on  behalf  of  the 
prosecution  to  show.  One  of  the  police  officers  present 
when  the  pineapples  were  marked,  as  well  as  the  witness 
Smythe  who  marked  the  pineapples,  testified  that  they 
were  marked  on  or  about  January  19,  stating  that  it  was 
on  Friday ;  that  on  Saturday  the  bag  of  pineapples  was  still 
at  the  same  place,  and  that  they  remained  there  as  late  as 
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between  six  and  seven  o'clock  on  Monday  evening  follow- 
ing. Another  witness  testified,  from  hearsay  evidence  which 
was  not  objected  to  by  the  defendant,  that  the  pineapples 
belonged  to  a  Mr.  Clark.  The  explanation  of  the  def«id- 
ant,  who  admitted  taking  the  pineapples  to  the  Maui  can* 
nery  and  selling  them  with  others,  was  that  he  got  some  of 
them  from  his  own  place,  then  in  the  possession  of  one 
Borges,  some  of  them  from  Turner's  place  by  permission, 
and  some  from  Collin's  place  by  permission ;  that  he  left  a 
bag  of  pineapples  in  Mr.  Krause's  field  where  he  went  with 
his  horse  and  wagon  to  cut  grass;  that  he  took  the  bag  of 
pineapples  out  of  his  wagon  and  laid  it  there  in  the  field 
(where  the  witness  afterwards  saw  it) ;  that  he  worked  till 
late  cutting  grass  and  went  off  and  forgot  the  bag  of  pine- 
apples; that  he  got  it  nearly  a  week  afterwards  and  took 
the  pineapples  which  he  had  left  there  in  the  bag  with 
others,  all  making  two  crates,  to  the  Maui  pineapple  can- 
nery; that  he  got  none  of  the  pineapples  from  the  Maui 
Agricultural  Company's  field.  At  the  trial  the  defendant, 
to  show  that  other  pineapples  as  large  as  the  ones  in  ques- 
tion were  grown  in  the  neighborhood,  presented  some  pine- 
apples which  appear  from  the  record  to  have  been  of  about 
the  same  size  as  those  alleged  to  have  been  stolen.  It  is 
contended  on  behalf  of  the  defendant  that  ihe  evidence 
does  not  prove  a  case  of  larceny  in  that  there  is  no  proof 
that  the  pineapples  were  the  property  of  the  Maui  Agri- 
cultural Company  as  alleged  in  the  charge  against  him. 
It  is  contended  on  behalf  of  the  prosecution  that  it  was  not 
necessary  to  prove  that  the  pineapples  allied  to  have  been 
stolen  were  the  property  of  the  Maui  Agricultural  Com- 
pany as  allied  in  the  charge,  and  to  sustain  this  conten- 
tion section  3924  R.  L.  is  cited,  which  is  as  follows: 

"Sec.  3924.  Owner  unknown.  It  is  not  necessary,  in  re- 
spect to  larceny,  that  it  should  appear  whose  property,  other 
than  the  taker's,  the  thing  is;  it  is  enough  that  it  appear 
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that  it  is  not  tlie  taker's,  and  that  it  does  not  appear  to  be 
derelict;  and  in  case  of  doubt  whether  a  thing  is  derelict, 
the  presumption  is  that  it  is  not  so." 

This  statute  was  intended  to  relate  to  cases  where  the 
ownCT  of  stolen  property  is  unknown  and  does  not  apply  to 
a  case  where  the  owner  of  the  property  is  known.  Every 
material  allegation  in  an  indictment  or  information  or 
charge  against  a  defendant  in  a  criminal  case  must  be 
proven  as  alleged  {Territory  v.  Lau  Hoon,  ante  p.  616). 
The  ownership  of  prop^y  alleged  to  have  been  stolen  is 
a  material  fact  (25  Cyc.  88)  and  when  alleged  must  be 
proved  as  alleged.  "Ownership  must  be  proved  by  sufficient 
evidence  or  the  conviction  cannot  be  supported.  Where  the 
owner  is  alleged  in  the  indictment  as  unknown,  there  can 
be  no  conviction  unless  it  is  proved  that  the  grand  jury  did 
not  know  his  name  and  could  not  discover  it  by  due  dili- 
gence, as  by  showing  that  the  cattle  stolen  were  estrays. 
So  evidence  that  a  certain  person  lost  cattle  like  those  stolen 
will  not  justify  a  verdict  for  stealing  cattle  of  a  person  un- 
known" (25  Cyc.  125). 

The  evidence  here  failing  to  show  that  the  property 
allied  to  have  been  stolen  was  the  property  of  the  Maui 
Agricultural  Company,  but  there  being  some  evidence  to 
show  that  it  belonged  to  other  parties  there  was  a  variance 
between  allegation  and  proof  and  no  evidence  to  show  that 
the  defendant  committed  the  offense  stated  in  the  charge 
against  him. 

The  judgment  of  the  district  court  is  reversed,  a  new  trial 
is  granted  to  the  defendant  and  the  cause  is  remanded  for 
further  proceedings  consistent  with  the  views  expressed 
herein. 

E.  R.  Bevins,  County  Attorney  of  Maui,  for  the  Terri- 
tory. 

Eugene  Murphy  for  defendant. 
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TERRITORY  v.  LAM  BO,  ALIAS  KWON  SUN  LOY. 

No.  987. 

Error  to  Circuit  Court,  Secx>nd  Circuit. 
Hon.  W.  S.  Edings,  Judge. 

Submitted  April  16»  1917.  Decided  Apbil  26,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Appeal  and  Error — verdict — evidence  to  stLStain. 

Where  there  is  more  than  a  scintilla  of  evidence  sustaining  it 
a  verdict  finding  a  defendant  guilty  will  not  be  disturbed. 

OPINION  OP  THE  COURT  BY  COKE,  J. 

The  defendant,  plaintijff  in  error  herein,  Lam  Bo,  alias 
Kwon  Sun  Loy,  was  tried  by  a  jury  in  the  circuit  court  of 
the  second  circuit  charged  with  having  sold  liquor  without 
a  license  to  one  Bolin  at  Paia,  Maui,  on  tiie  19th  day  of 
September,  1916.  The  jury  returned  a  verdict  finding  the 
accused  guilty  and  he  was  sentenced  by  the  court  to  pay 
a  fine  of  one  hundred  dollars.  Defendant,  the  plaintiff  in 
error,  comes  to  this  court  on  a  writ  of  error  relying  upon 
the  single  error  claimed  to  have  been  conmiitted  in  the  trial 
of  said  cause,  to  wit,  "that  the  verdict  rendered  herein  is 
contrary  to  the  law,  the  evidence  and  the  weight  of  the 
evidence  in  that  there  is  not  more  than  a  scintilla  of  evi- 
dence of  the  guilt  of  the  defendant."  The  evidence  intro- 
duced in  behalf  of  the  prosecution  consisted  of  the  testi- 
mony of  Joseph  Morris,  captain  of  police  of  the  district  of 
Makawao  and  a  police  officer  by  the  name  of  Jack  Hana- 
maikai.  Morris  testified  in  effect  to  having  given  to  one 
Bolin  a  marked  dollar  and  instructing  him  to  proceed  to  the 
store  of  the  defendant  Lam  Bo  to  purchase  liquor;  that  he 
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and  the  other  police  officer  took  a  position  on  the  veranda 
of  the  store  from  which  place  they  could  look  through  a 
window  and  observe  the  transaction  and  hear  the  conversa- 
tion between  Bolin  and  the  d^endant;  that  Bolin  entered 
tiie.  store  of  defendant  and  asked  defendant  if  he  had  any 
beer;  liiat  defendant  thereupon  wrapped  up  four  bottles 
of  beer  which  he  passed  to  Bolin  who  gave  to  defendant 
one  dollar  which  the  police  officers  later  recovered  from  the 
possession  of  the  defendant.  It  is  further  shown  that  on 
searching  the  store  a  box  containing  four  iEind  one-half 
bottles  of  beer  was  found  in  the  defendant's  store  in  addi- 
tion to  the  four  bottles  claimed  to  have  been  sold  to  Bolin. 
The  police  officer  Hanamaikai  corroborated  the  testimony 
of  Morris.  The  defendant  gave  evidence  in  his  own  behalf, 
and  in  denying  the  sale  of  the  beer  to  Bolin  explained  that 
the  four  bottles  of  beer  which  he  delivered  to  Bolin  imme- 
diately preceding  his  arrest  was  beer  that  had  been  left  at 
his  store  by  Bolin  earlier  in  the  day  and  that  the  dollar 
paid  to  him  by  Bolin  was  a  payment  on  account  of  a  debt 
which  Bolin  owed  to  the  defendant.  Bolin,  to  whom  it  is 
claimed  by  the  prosecution  the  beer  was  sold  by  the  defend- 
ant herein,  was  not  produced  as  a  witness  at  the  trial.  This 
witness,  possessing  as  he  did  first-hand  knowledge  of  the 
alleged  sale  of  liquor  by  the  defendant,  should  have  been 
called  to  testify  by  the  prosecution  or  failure  to  call  him 
should  have  been  explained.  The  evidence  of  the  prosecu- 
tion, to  say  the  least,  was  unsatisfactory.  The  jury,  how- 
ever, while  it  might  'well  have  done  otherwise,  found  the 
defendant  guilty,  and  it  appearing  to  us  that  there  is  more 
than  a  scintilla  of  evidence  tending  to  establish  the  defend- 
ant's guilt  we  are  loath  to  disturb  the  verdict. 

The  judgment  herein  is  affirmed. 

Eugene  Murphy  for  plaintiff  in  error. 

E,  R.  Bevin-s,  County  Attorney  of  Maui,  for  the  Terri- 
tory. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  MARIA  C. 

DE  MELLO,  DECEASED. 

No.  1016. 

Petition  for  Writ  op  Certiorari. 

Submitted  April  23,  1917.  Decided  April  26,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Certiorari — pleading  and  practice. 

Where,  before  a  writ  of  certiorari  to  review  an  alleged  invalid 
order  made  by  a  circuit  Judge  at  chamberB  was  issued,  the  order 
complained  of  had  been  set  aside  and  substituted  by  another 
order  entered  by  the  circuit  judge  of  his  own  motion,  and  the 
record  sent  up  does  not  show  that  the  petitioner  had  notice  of  the 
substitution  before  he  applied  for  the  writ  but  does  show  that  the 
second  order  is  open  to  the  same  objection  as  the  first,  the  supreme 
court  will  not  dismiss  the  writ  or  require  an  amendment  to  the 
petition  or  writ,  but  will  dispose  of  the  matter  on  its  merits. 
Courts — jurisdiction — probate  order, 

A  circuit  judge  sitting  at  chambers  in  a  proceeding  in  probate 
has  no  authority  to  make  an  order  directing  a  trustee  to  render 
an  accounting  or  pay  money  into  court 

opinion  op  the  court  by  ROBERTSON,  C.J. 

In  a  petition  for  a  writ  of  certiorari  to  be  directed  to  Hon. 
J.  W.  Thompson,  judge  of  the  circuit  court  of  the  third 
judicial  circuit,  to  send  to  this  court  the  record  in  the 
Matter  of  the  Estate  of  Maria  C.  de  Mello,  deceased,  to  the 
end  that  the  validity  of  a  certain  order  made  and  entered 
in  said  cause  on  the  21st  day  of  February,  1917,  might  be 
reviewed,  the  petitioner,  John  de  Mello,  junior,  represented, 
in  substance,  as  follows:  That  on  or  about  the  19th  day  of 
August,  1912,  John  de  Mello,  senior,  was  appointed  admin- 
istrator of  the  estate  of  Maria  de  Mello,  deceased,  by  the 
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circuit  judge  of  the  third  circuit,  sitting  at  chambers  in  pro- 
bate; that  on  the  14th  day  of  September,  1916,  the  admin- 
istrator filed  his  final  accounts;  that  the  same  were  re- 
ferred to  a  master  and  a  report  thereon  was  subsequently 
made,  and  a  hearing  thereon  was  had  on  January  17, 
1917;  that  on  February  21,  1917,  the  circuit  judge  made 
the  order  complained  of  as  follows:  "It  is,  therefore,  the 
order  of  the  court  that  John  de  Mello,  junior,  the  alleged 
trustee  of  the  above  mentioned  estate,  within  the  period 
of  thirty  days  from  this  date,  make  a  complete  accounting 
under  oath  to  this  court  for  any  and  all  moneys  received 
and  paid  out  by  him  as  such  allied  trustee,  filing  all 
vouchers  that  he  may  have,  and  that  he  pay  into  the  hands 
of  the  clerk  of  this  court  all  moneys  now  in  his  hands  be- 
longing to  the  aforesaid  estate  of  Maria  C.  de  Mello,  de- 
ceased;" that  the  circuit  judge  had  no  jurisdiction  to  make, 
render  or  enter  said  order;  and  that  the  petitioner  has  no 
appeal  from  said  order,  nor  any  plain,  speedy  or  adequate 
remedy  other  than  by  a  writ  of  certiorari.  Upon  that  peti- 
tion a  writ  issued  from  this  court  on  March  27,  1917.  In  re- 
sponse to  the  writ  so  much  of  the  record  as  relates  to  the 
order  in  question  has  been  sent  up.  The  record  shows  tiiat 
the  order  was  prefaced  by  certain  recitals  to  the  eflfect  that 
whereas,  upon  the  hearing  had  upon  the  administrator's 
petition  for  the  allowance  of  his  final  accounts  and  dis- 
charge certain  controversies  had  arisen  between  the  admin- 
istrator and  certain  of  the  heirs  of  the  decedent,  and  that 
in  order  to  settle  those  controversies  certain  alleged  stipu- 
lations were  entered  into  between  the  parties,  and  that  an 
attempt  was  made  by  some  of  the  heirs  to  appoint  John  de 
Mello,  junior,  trustee  to  manage  the  real  estate  belonging 
to  the  estate,  and  that  the  court  cannot,  for  certain  stated 
reasons,  recognize  the  said  stipulations  or  the  allied  trust 
and  trusteeship.  Therefore  the  order  was  entered  as  above 
set  forth.     The  record  further  shows  that  on  March  19, 


722  APRIL,  1917. 

Opinion  of  the  Court 

1917,  the  circuit  judge,  of  his  own  motion,  vacated  and  set 
aside  the  said  order  and  entered  a  new  order  which  recited, 
inter  alia,  that  ''whereas,  it  appearing  that  John  de  Mello, 
Jr.,  was  appointed  to  act,  witliout  giving  bond,  as  trustee 
of  the  Estate  of  Maria  C.  de  Mello,  deceased,  by  the  heirs 
at  law,  with  the  exception  of  the  concurrence  of  the  children 
of  the  said  Mrs.  Carrie  Mereira,  also  deceased,  some  of 
whom  are  minors,  and  who  were  not  represented  in  the 
aforesaid  appointment  of  John  de  Mello,  Jr.,  as  trustee  as 
aforesaid,''  and  ordered  that  "the  alleged  trustee  of  the 
above  mentioned  estate,  within  the  period  of  thirty  days 
from  this  date,  make  a  complete  accounting  under  oath  to 
this  court  for  any  and  all  moneys  received  and  paid  out  by 
him  as  such  trustee,  filing  all  vouchers  that  he  may  have, 
and  that  he  pay  into  the  hands  of  the  clerk  of  this  court 
such  a  sum  of  money  as  the  minor  heirs  of  his  deceased 
sister,  Mrs.  Carrie  Mereira,  are  entitled  to."  The  order 
contained  also  certain  provisions  relating  to  the  accounts 
of  the  administrator.  Both  of  the  orders  were  entitled  "At 
Chambers.  In  Probate.  In  the  Matter  of  the  Estate  of 
Maria  C.  de  Mello,  deceased."  The  record  does  not  show 
that  John  de  MeUo,  junior,  or  his  counsel,  were  given  notice 
of  the  revocation  of  the  order  of  February  21,  or  of  the 
entry  of  the  order  of  March  19.  It  will  be  observed  that 
the  latter  order  was  to  the  same  eflFect  as  the  former  except 
that  the  latter  required  the  trustee  to  pay  to  the  clerk  of 
the  court  only  such  money  as  the  minor  children  of  Carrie 
Mereira  are  entitled  to.  Counsel  for  the  petitioner  were 
asked  to  submit  a  brief  on  the  points  whether,  in  view  of 
the  fact  that  the  order  sought  to  be  reviewed  had  been  set 
aside  before  the  writ  issued  from  this  court,  the  writ  should 
be  dismissed,  and  whether  the  petition  might  be  amended. 
We  are  of  the  opinion  that  as  the  record  of  the  lower  court 
is  now  here  before  us,  and  that  it  does  not  appear  therefrom 
that  at  the  time  the  petition  for  the  writ  was  filed  counsel 
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were  aware  that  the  order  complained  of  had  been  set  aside, 
and  as  it  does  show  that  the  ground  of  objection  to  the 
first  ordCT  applies  equally  to  the  substituted  order,  nothing 
would  be  gained  by  the  filing  of  a  new  or  amended  petition 
or  the  issuance  of  a  new  writ,  we  may  well  dispose  of  the 
matter  under  the  writ  which  was  issued  and  the  return 
thereto. 

It  is  clear  that  the  circuit  judge,  sitting  in  probate,  had 
no  jurisdiction  to  make  either  of  the  orders  whereby  the 
present  petitioner  was  directed  to  account  to  the  court  as 
a  trustee.  In  the  case  of  Colburn  v.  Whitney,  ante  p.  32, 
we  said  (p.  35)  that  "it  must  be  regarded  as  definitely  set- 
tled that  a  circuit  judge  sitting  in  a  proceeding  essentially 
'probate'  in  character  has  no  authority  to  appoint  a  trustee 
or  to  compel  a  trustee,  as  distinguished  from  an  executor  or 
administrator,  to  account."  If  John  de  Mello,  junior,  as 
trustee  or  otherwise,  has  money  in  his  hands  belonging  to 
the  minor  children  referred  to  their  guardian  would  be  the 
proper  person  to  demand  and  receive  or  recover  it,  but  he 
could  not  be  compelled  to  pay  the  money  into  court  by  an 
order  made  in  a  probate  proceeding  such  as  we  have  under 
review  here.  The  order  of  March  19,  1917,  was  void  to  the 
extent  that  it  directed  John  de  Mello,  junior,  to  make  an 
accounting. 

The  cause  is  remanded  to  the  circuit  judge  with  instruc- 
tions to  set  aside  that  order  in  so  far  as  it  applies  to  the 
petitioner  herein. 

Lightjoot  &  Lightjoot  for  petitioner. 
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JOHN  K.  NOTLEY,  ANNIE  K.  NOTLEY,  VICTORIA 
MARIA  KEALA  VANNATTA,  WILLIAM  C.  VAN- 
NATTA  AND  LILY  NOTLEY  KEEN  v.  CHARLES 
K.  NOTLEY,  ANNIE^  NOTLEY,  WILLIAM  K. 
NOTLEY  AND  HANNAH  NOTLEY. 

No.  1006. 

Appeal  from  Circuit  Judge,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 

Abgued  Mabgh  19,  1917.  Decided  May  1,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ.   . 

Fraud — elements — intent. 

A  promise,  accompanied  with  an  intention  not  to  perform  it, 
and  made  by  the  promisor  for  the  purpose  of  deceiving  the  prom- 
isee and  inducing  him  to  act  where  he  otherwise  would  not  have 
done  so,  constitutes  fraud. 

Cancelatiok  of  Instbuments — fraudulent  representations. 

Where  a  parent  secured  from  his  children  the  conveyance  to 
himself  of  valuable  property  upon  the  promise  to  form  a  corpora- 
tion and  to  transfer  the  property  thus  obtained,  together  with 
other  property  owned  by  him,  to  the  corporation  and  to  prorate 
the  stock  in  said  corporation  among  those  originally  owning  the 
property,  when  he  in  fact  had  no  intention  of  fulfilling  his 
promises  but  used  them  merely  as  a  pretense  to  induce  his  chil- 
dren to  execute  the  deed,  equity  will  come  to  the  relief  of  the 
defrauded  parties  and  decree  a  cancelation  of  the  deed  thus 
obtained. 

Deeds — undue  influence — burden  of  proof. 

Where  the  grantors  are  of  mature  age  and  sound  mentality  the 
mere  fact  that  they  are  the  children  of  the  grantee  does  not 
raise  a  prima  facie  presumption  of  the  invalidity  of  the  deed  from 
the  children  to  their  father  thereby  casting  the  burden  of  show- 
ing the  fairness  of  the  transaction  upon  him. 
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Pleading — defective,   aided   hy   absence   of  demurrer    and   the  intro- 
duction of  evidence  to  support. 
A  complaint  which  only  inferentially  avers  a  material  fact,  in 
the  absence  of  a  demurrer  and  where  much  evidence   is  given 
without  objection  to  sustain  the  fact  improperly  pleaded,  held, 
the  defect  was  thereby  cured. 

OPINION  OP  THE  COURT  BY  COKE,  J. 

The  complainants  John  K.  Notley,  Victoria  Maria  Ke- 
ala  Vannatta  and  Lily  Notley  Heen  are  the  children  of 
respondent  Charles  K.  Notley  and  Emma  Alice  Notley,  de- 
ceased, former  wife  of  Charles  K.  Notley,  and  Annie  K. 
Notley  is  the  wife  of  complainant  John  K.  Notley  and 
William  C.  Vannatta  is  the  husband  of  complainant  Vic- 
toria Maria  Keala  Vannatta.  Respondent  Annie  Notley  is 
the  second  wife  of  Charles  K.  Notley,  and  respondent  Wil- 
liam K.  Notley  is  a  son,  and  the  only  other  child  of  respond- 
ent Charles  K.  Notley  and  Emma  Alice  Notley  deceased. 
The  respondent  Hannah  Notley  is  the  wife  of  William  K. 
Notley.  Emma  Alice  Notley  died  in  Honolulu  January  26, 
1914,  without  having  made  a  will.  Her  four  children  above 
named  were  her  heirs  at  law  and  inherited  all  of  her  prop- 
erty in  equal  shares,  subject  to  an  estate  by  curtesy  therein 
of  her  husband,  the  respondent  Charles  K.  Notley.  Her 
estate  consisted  of  the  family  home  on  Kukui  street,  city 
of  Honolulu,  at  which  place  she  died,  and  of  several  other 
tracts  of  land  situated  in  different  parts  of  the  islands,  the 
largest  and  most  valuable  tract  being  lot  No.  19,  situated 
at  Paauilo,  island  of  Hawaii,  containing  an  area  of  about 
103  acres.  All  of  said  land  is  of  the  value  of  about  $20,000. 
Lot  19,  above  referred  to,  is  of  the  value  of  about  $14,000. 
Nine  days  after  the  death  of  Emma  Alice  Notley,  to  wit,  on 
the  5th  day  of  February,  1914,  at  Honolulu,  the  complain- 
ants herein  executed  and  delivered  to  respondent  Charles 
K.  Notley  a  deed  conveying  all  of  their  interest  in  the  afore- 
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said  realty  owned  by  the  estate  of  Emma  Alice  Notley; 
that  on  or  about  the  14th  day  of  May,  1916,  this  convey- 
ance was  signed  and  acknowledged  before  a  notary  public 
by  the  respondents  William  K.  Notley  and  his  wife  Hannah. 
This  deed  was  recorded  in  the  office  of  the  registrar  of  con- 
veyances at  Honolulu  on  the  12th  day  of  July,  1915.  On  the 
9th  day  of  July,  1915,  a  deed  was  executed  and  acknowledg- 
ed before  a  notary  public  by  Charles  K.  Notley  and  his  wife 
Annie  Notley,  whereby  said  lot  19  was  conveyed  outri^t 
to  respondent  William  K.  Notley,  the  consideration  there- 
for, as  expressed  in  said  deed,  being  the  sum  of  one  dollar 
and  love  and  affection. 

This  is  a  suit  in  equity  brought  for  the  purpose  of  obtain- 
ing the  cancelation  of  said  two  deeds  and  placing  all  the 
parties  interested  in  the  estate  of  the  said  Emma  Alice 
Notley  in  statu  quo  ante.  The  bill  of  complaint  represents 
that  respondent  Charles  K.  Notley  is  a  shrewd,  scheming, 
grasping  and  ambitious  man,  and  that  the  complainants 
John  K.  Notley,  Victoria  Maria  Keala  Vannatta  and  Lily 
Notley  Heen  have  had  little  or  no  experience  in  matters  of 
business,  and  up  to  the  time  of  the  alleged  fraudulent 
transaction  complained  of  had  placed  in  the  respondent 
Charles  K.  Notley  implicit  confidence  and  trust,  yielding  at 
all  times  to  his  parental  authority,  sagacity  and  superior 
judgment.  It  is  further  averred  in  the  bill  "that,  for  the 
purpose  of  wrongfully  depriving  your  petitioners,  John  K. 
Notley,  Victoria  Maria  Keaia  Vannatta  and  LUy  Notley 
Heen,  of  all  their  right,  title  and  interest  in  and  to  the  said 
property  so  inherited  from  their  mother,  the  said  Emma 
Alice  Notley,  deceased,  and  intending  to  cheat  and  defraud 
your  petitioners  of  all  their  said  right,  title  and  interest  in 
and  to  the  said  property  and  to  strip  them  of  their  said 
inheritance,  the  respondents,  Charles  K.  Notley  and  Wil- 
liam K.  Notley,  fraudulently  combining,  conspiring  and 
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confederating  together,  and  intending  so  to  cheat  and  de- 
fraud your  petitioners,  did,  on  February  5,  1914,  without 
any  consideration  therefor,  fraudulently  induce  and  prevail 
upon  your  petitioners  to  make,  execute  and  deliver  to  the 
respondent,  Charles  K.  Notley,  that  certain  deed,  recorded 
in  the  office  of  the  registrar  of  conveyances  aforesaid  on 
the  said  5th  day  of  February,  1914,  in  Book  428,  on  pages 
264,  265  and  266,  a  copy  of  which  deed  is  hereunto  annexed 
and  marked  'Exhibit  A',  hereby  referred  to  and  made  a 
part  hereof,  and  which  deed  purports  to  convey  the  said 
property  hereinabove  described  to  the  respondent,  Charles 
K.  Notley ;  that  the  said  deed  was  so  executed  and  delivered 
upon  the  express  understanding  and  agreement  that  the  re- 
spondent, Charles  K.  Notley,  would  inmiediately  thereaftCT 
proceed  and  cause  to  be  duly  formed,  organized  and  incor- 
porated, under  and  by  virtue  of  the  laws  of  the  Territory 
of  Hawaii,  a  corporation,  same  to  be  known  and  designated 
as  The  Notley  Estate,  Limited;'  that  the  articles  of  incor- 
poration thereof  were  to  be  duly  signed  and  acknowledged 
by  the  respondents,  Charles  K.  Notley  and  William  K. 
Notley,  and  your  petitioners,  John  K.  Notley,  Victoria 
Maria  Keala  Vannatta  and  Lily  Notley  Heen,  as  the  sole 
incorporators;  and  that  upon  the  said  corporation  being  so 
formed,  organized  and  duly  incorporated  as  aforesaid,  it 
was  also  further  understood  and  agreed  by  the  five  persons 
last  above  named  as  incorporators  thereof,  that  the  respond- 
ent, Charles  K.  Notley,  would  then  forthwith  duly  convey 
all  the  said  property  above  mentioned  and  described,  to- 
gether with  all  his  real  property,  to  the  said  corporation, 
the  shares  of  stock  in  which  corporation  were  to  be  divided 
and  delivered,  one-half  thereof  to  the  respondent  Charles 
K.  Notley,  and  the  other  one-half  thereof  to  the  respond- 
ent, William  K.  Notley,  and  your  petitioners,  John  K. 
Notley,  Victoria  Maria  Keala  Vannatta  and  Lily  Notley 
Heen,  in  consideration  of  their  respective  interests  in  said 
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property  so  conveyed  and  to  be  conveyed,  and  which  under- 
standings and  agreements  your  petitioners  believed  to  be 
true  and  they  fully  relied  thereon  in  making,  executing  and 
delivering  the  said  deed  as  aforesaid,  and  all  of  which 
understandings  and  agreements,  particularly  as  to  the  for- 
mation of  the  said  corporation  by  the  respondent,  Charles 
K.  Notley,  the  respondents  and  each  of  them  have  wholly 
and  absolutely  failed,  n^lected  and  refused  and  still  refuse 
to  comply  with  and  perform,  and  they  and  each  of  them 
also  refuse  to  act,  join  or  participate  with  your  petitioners 
in  any  manner  whatsoever  in  the  preparation  or  signing  of 
the  articles  or  any  article  of  incorporation  or  in  the  forma- 
tion and  organisation  of  the  contemplated  corporation, 
although  your  petitioners  have  repeatedly  requested  them 
to  so  act,  join  and  participiate  with  them,  and  your  peti- 
tioners have  at  all  times  been  ready  and  willing  and  are 
now  ready  and  willing  to  perform  their  and  each  of  their 
parts  in  the  execution  of  the  articles  of  incorporation,  as 
well  as  in  the  full  and  complete  formation  and  organization 
of  the  said  corporation;  and  the  respondents  have  also 
absolutely  refused  to  reconvey  to  your  petitioners  their  re- 
spective interest  in  and  to  the  said  property  although  they 
have  made  demand  upon  the  respondents  so  to  do;  that,  as 
a  part  of  the  same  fraudulent  scheme  and  transaction,  and 
with  the  same  fraudulent  intent  and  purpose  to  cheat  and 
defraud  as  aforesaid,  on  the  part  of  the  respondents,  that 
is  to  say,  for  the  purpose  of  wrongfully  depriving  your 
petitioners,  John  K.  Notley,  Victoria  Maria  Keala  Van- 
natta  and  Lily  Notley  Heen,  of  all  their  right,  title  and  in- 
terest in  and  to  the  said  property  so  inhmted  from  their 
mother,  the  said  Emma  Alice  Notley,  deceased,  and  intend- 
ing to  cheat  and  defraud  your  petitioners  of  all  their  said 
right,  title  and  interest  in  and  to  the  said  property,  the  re- 
spondents further  fraudulently  combining,  conspiring  and 
confederating  together,  and  intending  so  to  cheat  and  de- 
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fraud  your  petitioners,  the  respondents,  Charles  K.  Notley 
and  Annie  Notley,  they  well  knowing  the  premises,  but 
intending  to  so  cheat  and  defraud  your  petitioners  and  to 
aid  the  respondent,  William  K.  Notley,  in  so  cheating  and 
defrauding  your  petitioners,  did,  on  July  9,  1915,  without 
any  consideration  therefor,  make,  execute  and  deliver  to 
the  respondent,  William  K.  Notley,  that  certain  deed,  re- 
corded in  the  office  of  the  registrar  of  conveyances  afore- 
said, on  the  said  9th  day  of  July  1915,  in  Book  428  on  pages 
271  and  272,  a  copy  of  which  deed  is  hereunto  annexed  and 
marked  'Exhibit  B,'  hereby  referred  to  and  made  a  part 
hereof,  and  which  deed  purports  to  convey  to  the  respond- 
ent William  K.  Notley  the  following  described  property 
(same  being  a  portion  of  said  property  hereinabove  de- 
scribed), to-wit:  All  that  certain  piece  or  parcel  of  land 
contained  and  described  in  Land  Patent  (Grant)  5245  and 
known  as  Lot  No.  19  Public  Land  Map  No.  11,  Second 
Land  District  and  being  situate  at  Paauilo  aforesaid;  said 
property  so  conveyed  to  and  accepted  by  the  respondent, 
William  K.  Notley  (he  well  knowing  the  premises,  but  in- 
tending to  cheat  and  defraud  your  petitioners),  being  of 
about  the  value  of  eight  thousand  dollars  ($8,000.00)  and 
far  in  excess  of  his  share  and  interest  in  the  property  inher- 
ited from  the  said  Emma  Alice  Notley,  deceased." 

The  answer  of  the  respondents  joins  issue  upon  the  ma- 
terial allegations  contained  in  the  bill  of  complaint,  admit- 
ting, however,  the  execution  of  the  deeds  referred  to,  the 
separate  answer  of  Charles  K.  Notley  and  Annie  Notley 
specifically  representing  that  the  complainants,  of  their  own 
volition  and  free  will  and  accord,  without  suggestion,  in- 
ducement or  representation  whatsoever  on  the  part  of  re- 
spondent Charles  K.  Notley,  prepared  or  had  prepared  the 
deed  of  February  5,  1914,  which  deed  was  executed, 
acknowledged  and  delivered  to  said  respondent,  and  that 
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respondent  Charles  K.  Notley,  moved  by  a  generous  spirit, 
conveyed  said  lot  19  to  the  respondent  William  K.  Notley, 
the  consideration  therein  expressed  being  the  love  and 
affection  which  he  bore  for  his  son  William. 

The  case  went  to  trial  upon  the  issues  thus  formed  and 
a  vast  amount  of  evidence  was  introduced  both  by  the  com- 
plainants and  respondents.  The  circuit  judge  rendered  a 
lengthy  decision,  finally  holding  that  the  complainants 
should  prevail  and  that  the  deed  of  February  5,  1914,  and 
also  the  deed  of  July  9,  1915,  should  be  delivered  up  and  be 
canceled  and  that  the  respondents  reconvey  all  the  prop- 
erty in  question  so  as  to  place  all  parties  in  statu  quo  ante. 
A  decree  to  that  effect  was  thereafter  made  and  entered. 
From  the  opinion  and  decree  the  respondents  come  to  this 
court  on  appeal. 

It  is  established  by  the  evidence  that  the  respondent 
Charles  K.  Notley  is  a  man  of  about  fifty-five  years  of  age 
and  that  his  four  children,  ha^in  referred  to,  have  all 
reached  their  majority  and  range  from  twenty-eight  to 
thirty-four  years  of  age.  It  appears  that  up  to  and  for  a 
time  subsequent  to  February  5,  1914,  a  condition  of  tran- 
quillity prevailed  among  them.  It  is  shown  that  the  father 
of  the  respondent  Charles  K.  Notley,  who  died  a  number  of 
years  ago,  left  a  large  and  valuable  estate,  but  by  the  pro- 
visions of  his  will  had  disinherited  his  son  Charles  K.  Not- 
ley ;  that  the  elder  Notley  had  so  provided  in  his  will  that 
his  property  should  descend  to  his  wife  and  to  his  children 
other  than  Charles  K.  Notley,  and  to  the  children  of  Charles 
K.  Notley.  It  is  further  shown  that  Charles  K.  Notley's 
mother  received  from  the  estate  of  her  husband  about  a 
quarter  of  a  million  dollars  in  cash,  besides  dower  rights  in 
real  estate,  upon  the  settlement  of  her  husband's  estate; 
that  the  respondent  Charles  K.  Notley  appears  to  have 
acquired  such  an  influence  and  control  over  his  mother  that 
he  secured  the  custody  and  disposition  of  the  greater  part, 
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if  not  all,  of  her  large  fortune  in  cash  as  well  as  the  income 
from  her  realty  interests.  This  fund  was  dissipated  by  the 
respondent  Charles  K.  Notley  with  astonishing  rapidity  and 
completeness  and  a  reckless  disregard  for  the  value  of  money. 
The  fOTtune  of  the  mother  seems  to  have  completely  van- 
ished at  the  time  of  the  death  of  Emma  Alice  Notley,  Charles 
K.  Notley's  wife,  and  the  evidence  very  conclusively  shows 
that  while  his  wife  was  lying  stricken  with  a  fatal  malady 
respondent  Charles  K.  Notley  p^sisted  in  his  efforts  to 
have  her  execute  a  will;  that  upon  the  day  prior  to  her 
deatii  he  presented  to  her  a  will,  already  drawn,  at  the  same 
time  importuning  her  to  sign  it.  There  is  no  evidence  of 
the  contents  of  this  will,  but  in  the  light  of  subsequent 
events  its  purport  can  well  be  imagined.  Upon  the  death 
of  Emma  Alice  Notley  on  January  26,  1914,  the  respond- 
ent Charles  K.  Notley  seems  to  have  lost  no  time  in  the 
furtherance  of  his  scheme  and  intention  to  acquire  the 
property  of  her  estate.  While  returning  from  the  cemetery 
on  the  occasion  of  his  wife's  funeral,  in  company  with  com- 
plainant John  K.  Notley  and  his  wife,  Charles  K.  Notley 
remarked  that  his  wife  had  died  without  a  will,  and  on  the 
following  morning  at  the  breakfast  table,  in  the  presence  of 
his  children,  he  suggested  that  as  Mrs.  Notley  had  died  in- 
testate it  would  be  beneficial  to  the  children  for  them  to  deed 
the  property  inherited  from  their  mother  to  him  and  that 
he  would  merge  or  join  the  same  with  certain  property 
which  he  owned  of  about  an  equal  value  and  form  a  cor- 
poration, he  to  take  one-half  of  the  capital  stock  and  the 
other  one-half  to  be  prorated  among  the  children.  The 
complainants,  having  implicit  faith  and  confidence  in 
Charles  K.  Notley  and  relying  upon  his  honest  inten- 
tions and  superior  judgment,  executed  the  deed  on  the 
5th  day  of  February,  1914.  It  appears  that  the  deed  was 
drawn  by  F.  J.  Testa  and  acknowledged  before  Samuel  Upa, 
a  notary  public,  both  of  whom  were  present  at  the  execu- 


732  MAY,  1917. 

Opinion  of  the  Court. 

tion  of  the  deed  by  the  complainants.  An  unfortunate  co- 
incidence is  the  fact  that  both  of  these  parties  died  during 
the  period  intervening  between  the  execution  of  the  deed 
and  the  hearing  of  this  case  before  the  circuit  judge.  The 
evidence,  however,  as  it  stands,  shows  conclusively  that 
both  Testa  and  the  respondent  Charles  K.  Notley  were 
present  when  the  deed  was  executed,  and  that  the  same 
was  signed  by  complainants  under  tiieir  joint  direction; 
that  John  K.  Notley  was  called  first  by  Testa,  who  said,  "A 
deed  of  mother's  property,"  and  requested  him  to  sign, 
adding,  *'And  after  that  we'll  form  a  corporation."  John 
asked,  "After  this  is  all  over  will  he  form  a  corporation?" 
to  which  Testa  replied,  in  the  presence  and  hearing  of 
Charles  K.  Notley,  "That's  the  sole  purpose;"  then  John 
replied,  "With  that  understanding  I  will  sign,"  and  he  did 
so.  The  wife  of  John  K.  Notley  was  then  called  and  the 
same  explanation  was  made  to  her,  whereupon  she  asked 
"Where  are  the  other  papers?"  and  Charles  K.  Notley  re- 
plied, "Oh,  I'll  fix  that  by  and  by."  It  appears  that  John 
K.  Notley's  wife  was  reluctant  to  sign  the  deed  but  finally 
did  so  and  testified  in  this  connection  that  she  knew  Charles 
K.  Notley  to  be  a  man  of  wide  experience;  that  he  was 
always  superior  in  the  family  and  had  his  way  in  all  family 
affairs.  The  two  daughters,  Mrs.  Vannatta  and  Mrs.  Heen, 
testified  in  effect  to  their  having  signed  the  deed  because  of 
the  implicit  confidence  which  they  had  in  their  father  and 
upon  his  express  promise  that  the  corporation  would  be 
formed  by  him.  It  appears  that  no  attorney  or  outside 
advice  was  taken  by  any  of  the  children  nor  was  it  sug- 
gested by  any  one  that  such  advice  should  be  obtained  prior 
to  the  execution  of  the  deed.  The  evidence  shows  that  a 
short  time  after  the  5th  day  of  February,  1914,  the  deed 
was  delivered  by  the  respondent  Charles  K.  Notley  to  his 
son,  the  respondent  William  K.  Notley,  to  be  taken  by 
him  to  his  home  on  Maui  and  there  to  be  executed  by  him- 
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self  and  his  wife  and  returned  to  his  father.  Just  what^  if 
any,  understanding  there  was  between  William  and  his 
father  is  obscure  and  left  largely  to  inference  and  deduc- 
tion. It  is  amply  proven  that  William,  although  he  denied 
it,  was  aware  of  his  father's  promise  to  form  a  corporation. 
William,  after  having  retained  possession  of  the  deed  about 
a  month,  was  asked  by  his  brother  John  why  he  did  not 
sign  it,  and  answered  tibat  he  had  his  doubts,  further  ex^' 
plaining  tiiat  he  did  not  know  that  his  fatiier  would  keep 
his  promise  about  the  corporation,  then  at  a  later  day,  in 
the  presence  of  his  sister  Mrs.  Vannatta  and  her  husband, 
when  urged  to  sign  the  deed,  he  again  expressed  doubts 
regarding  his  father's  intention  to  form  a  corporation.  The 
fact  that  both  Charles  K.  Notley  and  his  son  William  are 
respondents  in  tiiis  case  and  both  claim  all  of  the  property 
of  the  estate  of  Emma  Alice  Notley  by  virtue  of  the  deed  of 
February  5,  1914,  whereas  in  the  absence  of  said  deed 
William  would  be  entitled  to  only  one-fourth  thereof  and 
his  father  to  a  m^re  curtesy  interest  therein,  apparently 
causes  them  to  withhold  a  full  explanation  of  the  transac- 
tions between  them.  Whether  William  in  the  first  instance 
was  in  league  with  his  father  in  the  furtherance  of  a  plan 
to  strip  his  brother  and  sisters  of  their  interest  in  their 
mother's  estate  is  not  clear.  We  ihiok  it  more  likely  that 
he  joined  hands  with  his  father  for  this  purpose  at  a  later 
day  and  only  when  it  appeared  to  him  that  he  could  do  so 
to  his  own  great  advantage.  He  was  in  possession  of  an 
unrecorded  deed  requiring  the  signature  of  himself  and  his 
wife  to  make  the  same  completely  eflFective.  His  father, 
the  grantee,  married  the  respondent  Annie  Notley  in  the 
month  of  September,  1914,  and  was  financially  embarrassed 
and  was  impatiently  urging  the  execution  and  return  of 
the  deed  by  William  and  his  wife  so  that  he  might  accept 
an  oflFer  of  two  thousand  dollars  for  one  of  the  pieces  of 
property  included  in  the  deed.    It  appears  that  Charles  K. 
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Notley  did  not.  realize  that  the  deed,  unexecuted  by  William 
and  his  wife  and  unrecorded,  conveyed  to  him  an3rthing 
more  than  an  equitable  inta-est  in  the  property,  or  as  he 
expressed  it,  constituted  more  than  a  cloud  upon  the  chil- 
dren's title  thereto.   Thus  it  will  be  seen  that  William  pos- 
sessed the  whip-handle  of  the  situation.    He  serenely  re- 
tained possession  of  the  deed,  sometimes  expressing  his  in- 
tention not  to  execute  it  and  at  other  times  representing 
that  he  had  destroyed  it.     After  holding  the  deed  some 
fifteen  months  we  find  him  successfully  n^otiating  with 
his  father  for  a  portion  of  the  property,  valued  at  fourteen 
thousand  dollars,  which  he  did  thereupon  acquire  for  the 
expressed  consideration  of  one  dollar  and  love  and  affection. 
The    complainants    herein    having    waited    for    many 
months  for  their  father  to  put  into  effect  his  agreement 
with  them  to  form  a  corporation,  and  finally  losing  faith 
and  confidence  in  his  intention  so  to  do,  in  October,  1914, 
transmitted  to  him  a  written  notice  that  all  tentative  agree- 
ments, undertakings  and  documents  theretofore  altered  in- 
to by  them  having  for  their  object  the  organization  of  the 
C.  K.  Notley  Estate,  Limited,  a  corporation,  were  rescinded 
and  no  longer  binding  upon  them.    No  response  was  made 
by  Charles  K.  Notley  to  this  communication  and  the  next 
active  step  in  the  transaction  was  the  execution  of  the 
deed  of  May  14,  1915,  by  William  K.  Notley  and  his  wife. 
William  testifies  that  on  the  day  of  the  execution  of  this 
deed  he  had  an  attorney  draw  a  deed  from  his  father  and 
wife  to  himself  conveying  lot  No.  19  for  the  reason  that  he 
wanted  to  buy  this  lot  from  his  father;  that  a  few  days 
thereafter  he  delivered  the  executed  deed  to  his  father  but 
did  not  impart  to  his  father  the  information  that  he  desired 
to  buy  lot  19  for  the  reason  that  he  had  not  the  nerve  to 
do  so.   He  states,  however,  that  having  recovered  his  nerve, 
on  the  9th  day  of  July,  1915,  he  advised  his  father  of  his 
desire  to  purchase  the  lot  and  his  father  immediately  re- 
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plied  that  he  could  have  it.  William  had  the  drafted  deed 
in  his  pocket  and  inunediately  accompanied  his  father  and 
step-mother  to  a  notary  public  and  the  deed  was  signed, 
acknowledged  and  delivered,  the  consideration  expressed 
being  one  dollar  said  love  and  affection.  William  took  pos- 
session of  both  of  the  deeds,  transmitting  the  same  to  the 
office  of  the  registrar  of  conveyances  and  caused  them  to  be 
recorded,  the  one  to  his  father  being,  by  William's,  instruc- 
tions, recorded  a  day  ahead  of  the  other,  and  thus  the  two 
respondents  Charles  K.  Notley  and  William  K.  Notley  be- 
came possessed  of  all  the  property  of  the  estate  of  Emma 
Alice  Notley,  deceased. 

The  circuit  judge  seems  to  have  decided  this  case  upon 
the  theory  that  the  complainants  should  be  afforded  relief 
on  account  of  the  failure  of  consideration,  and  the  further 
ground  that  undue  or  dominant  parental  influence  was 
exercised  by  respondent  Charles  K.  Notley  over  complain- 
ants at  the  time  of  the  execution  of  the  deed.  The  circuit 
judge  found  "that  the  deed  of  February  5  was  executed  by 
the  parties  plaintiff  at  a  time  when  they  were  under  the 
dominant  parental  influence  of  defendant  Charles  K.  Not- 
ley and  the  law  casts  upon  him  the  burden  of  showing  the 
entire  fairness  of  the  transaction  and  this  he  failed  to  do." 
In  so  holding  the  circuit  judge  was  clearly  in  error.  See 
Jenkins  v.  Pye,  12  Pet.  241;  Sawyer  v.  White,  122  Fed.  223; 
Turner  v.  Turner,  121  Pac.  616;  Towson  v.  Moore,  173  U. 
S.  17.  In  the  latter  case  Mr.  Justice  Gray,  who  delivered 
the  opinion  of  the  court,  said :  "In  the  case  of  a  child's  gift 
of  its  property  to  a  parent  the  circumstances  attending  the 
transaction  should  be  vigilantly  and  carefully  scrutinized 
by  the  court,  in  order  to  ascertain  whether  there  has  been 
an  undue  influence  in  procuring  it,  but  it  cannot  be  deemed 
prima  facie  void." 

It  is  our  opinion  that  where,  as  in  this  case,  all  the  parties 
concerned  are  of  mature  age  and  of  sound  mentality,  the 
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mere  fact  that  the  grantors  are  the  children  of  the  grantee 
does  not  raise  a  prima  facie  presumption  of  the  invalidity 
of  the  deed  thereby  casting  the  burden  of  showing  the  fair- 
ness of  the  transaction  upon  the  grantee.  To  defeat  a  con- 
veyance from  a  child  to  its  parent  something  more  than  the 
natural  influence  springing  from  such  relationship  must  be 
shown;  imposition,  fraud,  importunity;  duress  or  some- 
thing of  that  nature  must  appear;  otherwise  that  disposi- 
tion of  property  which  accords  with  the  natural  inclination 
of  the  human  heart  must  be  sustained.  Mackall  v.  Mack- 
all,  135  U.  S.  167.  Undue  influence  was  not  averred,  and 
in  our  opinion  was  not  proven.  The  family  relationship 
merely  furnished  the  opportunity  for  the  conmiission  of 
the  fraud.  And  the  mere  failure  of  consideration  is  not 
ordinarily  a  ground  for  the  cancelation  of  a  deed. 

If  the  complainants  are  to  recover  at  all  they  must  do  so 
upon  the  fact  established  by  the  evidence  that  the  deed  of 
February  5,  1914,  was  obtained  from  them  by  virtue  of  the 
false  and  fraudulent  representations  of  respondent  Charles 
K.  Notley.  It  must  appear  that  respondent  Charles  K. 
Notley,  at  the  time  he  assured  complainants  of  his  inten- 
tion to  form  a  corporation,  as  alleged  in  the  bill  of  com- 
plaint, had,  in  fact,  no  intention  of  so  doing.  This  vital 
question  seems  to  have  been  entirely  overlooked  by  the 
trial  judge.  He  made  no  findings  respecting  this  phase  of 
the  case  although  there  was  ample  evidence  to  justify  him  in 
doing  so.  It  is  true  that  the  bill  of  complaint  does  not 
specifically  all^e  that  respondent  Charles  K.  Notley  had 
no  intention  of  forming  a  corporation  at  the  time  he  prom- 
ised to  do  so  and  had  respondents  demurred  to  the  com- 
plaint the  question  thus  raised  would  likely  have  been  dis- 
posed of  favorably  to  them.  But  in  the  absence  of  a  demur- 
rer, and  the  fact  that  the  complaint  contains  inferential 
averments  of  the  fraudulent  purpose  of  respondent  Charles 
K.  Notley,  and  in  view  of  the  further  fact  that  much  evi- 
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dence  was  admitted,  without  objection,  tending  to  prove 
such  fraudulent  purpose,  we  are  of  the  opinion  that  the 
defect  in  the  pleadings  was  cured  thereby.  "An  express 
averment  of  intent  (to  defraud)  is  not  required,  but  it  is 
sufficient  if  the  existence  of  the  intent  can  be  clearly  in- 
ferred from  the  allegations."  20  Cyc.  101.  See  also  County 
of  Hawaii  v.  Purdy,  22  Haw.  272. 

The  failure  of  the  trial  judge  to  make  any  findings  upon 
the  subject  compels  us  to  do  so  and  we  therefore  find  from 
the  evidence  that  at  the  time  respondent  Charles  K.  Not- 
ley  promised  complainants  herein  that  he  would  form  a 
corporation  for  the  purposes  and  under  the  circumstances 
alleged  in  the  bill  of  complaint,  that  he  did  so  with  a  pre- 
meditated design  to  cheat,  defraud  and  deceive  the  com- 
plainants and  that  he  had  no  intention  at  the  time  of  per- 
forming or  fulfilling  the  promises,  but  used  them  merely  as 
a  false  pretense  to  induce  the  complainants  to  execute  the 
deed.  It  was  clearly  proven  that  the  respondent  agreed  to 
form  a  corporation  and  to  convey  to  it  the  property  in  ques- 
tion. That  promise  was  the  real  consideration  and  induce- 
ment for  the  conveyance.  It  appears  that  on  two  or  three 
occasions  he  spoke  in  a  casual  way  about  forming  a  cor- 
poration but  he  took  no  step  toward  forming  one,  and  in 
his  answer  and  upon  the  witness  stand  he  positively  denied 
having  made  the  promise.  In  the  meantime  he  conveyed  a 
portion  of  the  property  to  his  son  William.  "To  profess  an 
intent  to  do  or  not  to  do  when  the  party  intends  the  con- 
trary is  as  clear  a  case  of  misrepresentation  and  of  fraud  as 
could  be  made."   Bigelow  on  the  Law  of  Fraud,  484. 

"As  a  general  rule,  in  order  for  false  representations  to 
be  the  basis  of  fraud,  such  representations  must  be  rela- 
tive to  existing  facts  or  facts  which  previously  existed  and 
cannot  be  founded  upon  promises  as  to  future  acts.  There 
is,  however,  the  exception  to  the  forgoing  rule,  that  if  the 
promise  is  accompanied  with  an  intention  not  to  perform  it 
and  is  made  for  the  purpose  of  deceiving  the  promisee  and 
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inducing  him  to  act  where  otherwise  he  would  not  have 
done  so,  the  same  constitutes  fraud."  Blackburn  v.  Mor- 
rison, 29  Okl.  510.  See  also  Don^dson  v.  FarweU,  93  U.  S. 
631,  and  Chicago  T.  &  M.  C.  Ry.  Co.  v.  Titterington,  84 
Tex.  218. 

Having  found  from  the  evidence  before  us  that  the  deed 
from  complainants  to  Charles  K.  Notley  was  secured 
through  fraud  and  misrepresentation  on  the  part  of  Charles 
K.  Notley,  as  herein  set  out,  it  follows  that  equity  will 
afford  relief  to  the  complainants. 

What,  if  any,  connection  respondent  William  K.  Notley 
had  with  the  transaction  at  the  outset  is  left  to  conjecture, 
but  the  evidence  directly  connects  him  at  a  later  day  wilii 
his  father's  scheme  to  defraud  the  complainants  and  dis- 
closes his  participation  in  the  fruits  of  a  transaction  which 
he  knew  was  fraudulent. 

"The  remedy  which  equity  gives  to  the  defrauded  per- 
son is  most  extensive.  It  reaches  all  those  who  were  actually 
concerned  in  the  fraud,  all  who  directly  and  knowingly  par- 
ticipated in  its  fruits,  and  all  those  who  derive  title  from 
them  voluntarily  or  with  notice.  'A  court  of  equity  will 
wrest  projperty  fraudulently  acquired,  not  only  from  the 
perpetrator  of  the  fraud,  but,  to  use  Lord  Cottenham's 
language,  from  his  children  and  his  children's  children,  or, 
as  elsewhere  said,  from  any  persons  amongst  whom  he  may 
have  parceled  out  the  fruits  of  his  fraud.' "  2  Pomeroy 
Eq.  Jur.,  Sec.  918. 

While  the  trial  judge  erred  in  his  theory  of  the  case  the 
ultimate  result  of  his  conclusions  was  correct.  "The  decision 
of  a  circuit  judge  cannot  be  reversed  because  he  gave  wrong 
reasons,  provided  he  came  to  a  correct  conclusion."  Calaca 
V.  Caldeira,  13  Haw.  214. 

The  decree  appealed  from  is  affirmed. 

/.  T.  DeBolt  for  complainants. 

C,  S.  Davis  {Frank  Andrade  with  him  on  the  brief)  for 
respondents. 
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NETTIE  L.  SCOTT  v.  ESTHER  N.  PILIPO  AND 

ELIZABETH  K.  PILIPO. 

No.  1012. 

Exceptions  from  Circuit  Court,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 

Argued  May  7,  1917.  Decided  May  16,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Judgments — res  judicata — landlord  and  tenant. 

A  Judgment  tor  the  plaintiff  in  an  action  between  lessor  and 
lessee  to  recover  rent  In  which  the  defense  of  eviction  was  unsuc- 
cessfully asserted  by  the  defendant  is  not  a  bar  to  a  subsequent 
action  by  the  lessee  to  recover  damages  based  on  failure  of  per- 
formance and  of  the  consideration  because  of  the  inability  of  the 
lessee  to  obtain  possession  of  the  demised  premises. 

Limitation  of  Actions — continuing  contract — lease. 

The  statute  of  limitations  begins  to  run  against  a  right  of 
action  for  damages  for  failure  of  performance  and  of  the  con- 
sideration of  a  continuing  contract,  not  upon  the  first  breach  or 
failure,  but  from  the  time  when  the  plaintiff  elected  to  disaffirm 
the  contract.  The  rule  applies  to  a  lease  of  land  where  the  lessee 
has  been  unable  to  obtain  possession. 

Damages — continuing  contract — period  of  limitation. 

In  an  action  for  damages  for  failure  of  performance  or  of  the 
consideration  imder  a  continuing  contract,  upon  its  disaffirmance, 
the  recovery  is  limited  to  such  injury  as  occurred  within  the 
period  of  limitation. 

OPINION  OF  THE  COURT  BY  ROBERTSON.  C.J. 

This  is  a  reappearance  of  the  case  which  is  reported  ante 
p.  349.  The  plaintiff  claimed  damages  for  breach  of  the  cove- 
nant for  quiet  enjoyment  contained  in  the  lease  entered  into 
between  the  parties  on  August  21,  1894.  It  was  held  that 
a  demurrer  to  the  complaint  was  properly  sustained  on  two 
grounds,  namely :  That  it  was  not  made  to  appear  that  the 
persons  who,  it  was  alleged,  had  prevented  the  plaintiflF  from 
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obtaining  possession  of  the  demised  premises  claimed  title 
under  or  through  the  lessors,  or  possessed  a  superior  title 
to  the  land ;  and,  that  as  the  only  breach  alleged  in  the  com- 
plaint occurred  more  than  six  years  before  the  commence- 
ment of  the  action,  the  right  of  action  was  barred  by  the 
statute  of  limitations.  Thereafter  the  plaintiff  obtained 
leave  in  the  circuit  court  to  amend,  and  a  second  amended 
complaint  was  filed.  The  new  complaint  contained  two 
counts,  the  first  of  which  declared  again  upon  the  express 
covenant  for  quiet  enjoyment.  It  obviated  the  first  ground 
above  stated  for  the  sustaining  of  the  demurrer  to  the  origi- 
nal complaint  by  alleging  that  the  plaintiff  was  prevented 
from  obtaining  possession  of  the  premises  by  "tenants  by 
sufferance  or  at  will  of  lessors."  The  time  when  the  breach 
occurred  (September  1,  1894)  remained  the  same,  howeva-, 
and  the  situation  with  respect  to  the  statute  of  limitations, 
as  heretofore  ruled  on,  is  unchanged.  As  it  has  been  stated 
on  behalf  of  the  plaintiff  that  her  claim  is  now  sought  to 
be  maintained  in  disaffirmance  of  the  lease  and  not  upon  its 
covenant,  we  take  it  that  the  first  count  is  virtually  aban- 
doned and  that  no  further  reference  to  that  count  need 
be  made. 

In  the  second  count  it  was  alleged  that  "because  of  said 
hitherto  total  failure  and  neglect  of  lessors  to  make  the 
demised  premises  available  to  lessee,  plaintiff  now  elects  to 
rely  no  longer  on  performance  by  lessors,  but  to  treat  said 
failure  as  entire,  and  to  treat  said  lease  as  terminated,  and 
under  the  obligations  implied  from  said  contractual  rela- 
tions to  claim  damages"  etc.  It  was  allied  that  during 
the  first  five  years  of  the  term  the  lessee  paid  rent  in  the 
sum  of  $1590;  that  on  January  2,  1914,  she  paid  a  judgment 
obtained  against  her  by  the  defendants  in  an  action  for  rent 
which,  with  costs  of  defending  the  action,  amounted  to  the 
sum  of  $2551.65;  that  on  June  25,  1915,  and  on  November  4, 
1915,  the  defendants  obtained  judgments  in  further  actions 
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for  rent  in  the  sums  of  $1992.73  and  $761,  which  judgments, 
though  not  paid,  are  ''incontestable  and  will  have  to  be 
paid."  Those  several  sums,  with  interest,  and  the  further 
sum  of  $2500,  the  alleged  value  of  the  unexpired  term  of 
the  lease,  the  plaintiff  prays  to  recover  as  damages  in  this 
action.  The  court  below  overruled  a  demurrer  and  a  plea 
in  bar  filed  by  the  defendants,  and  the  case  is  here  upon  an 
interlocutory  bill  of  exceptions  allowed  by  the  circuit  judge. 

The  amended  complaint  was  filed  evidently  without  ob- 
jection on  the  part  of  the  defendants.  A  demurrer  was  in- 
terposed demurring  generally  to  the  amended  complaint  and 
setting  up  the  statute  of  limitations.  And  as,  for  reasons 
which  will  be  stated,  we  think  the  second  count  set  forth  a 
cause  of  action,  we  hold  that  the  demurrer  was  properly 
overruled. 

The  defendants'  plea  in  bar  set  forth  that  in  the  actions 
for  rent  referred  to  in  plaintiff's  complaint  the  defendant 
set  up  and  undertook  to  prove  in  defense  of  the  actions  an 
actual  eviction  from  a  part  or  the  whole  of  the  demised 
premises  and  that  the  issue  was  in  each  case  determined 
adversely  to  the  defendant,  the  plaintiff  herein.  No  issue 
appears  to  have  been  joined  upon  the  plea  in  bar,  but  some 
sort  of  a  hearing  was  had  and  the  plea  was  overruled.  As- 
suming that  it  was  proven  or  admitted  that  in  the  actions 
for  rent  the  defense  of  eviction  was  unsuccessfully  set  up, 
it  does  not  follow  that  the  plaintiff  may  not  maintain  the 
present  action  for,  as  shown  in  Pilipo  v.  Scott,  21  Haw.  609, 
the  defense  of  eviction  may  have  failed  for  the  very  reason 
that  the  lessee  had  never  obtained  possession  of  the  demised 
premises  or  the  part  as  to  which  eviction  was  claimed. 
Under  the  second  count  of  her  amended  complaint  the> 
plaintiff  claims  damages  for  alleged  failure  of  performance 
on  the  part  of  her  lessors  resulting  in  the  inability  on  her 
part  to  obtain  possession  of  the  premises,  but  in  disaffirm- 
ance of  the  lease.       This  is  a  new  right  of  action  as- 
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serted  now  for  the  first  time,  and  the  plea  in  bar  does  not 
show  that  the  issue  has  heretofore  been  litigated  between 
the  parties,  or  that  it  could  and  should  have  been  litigated 
in  the  former  actions.  In  Scott  v.  Pilipo,  21  Haw.  766,  the 
plaintiff  sought  an  injunction  to  restrain  the  enforcement  of 
a  judgment  in  an  action  for  rent,  averring  that  she  had  at 
no  time  been  able  to  obtain  possession  of  any  of  tiie  de- 
mised land.  This  court  held  that  the  fact  relied  on  was 
available  in  defense  to  the  claim  for  rent,  and  that  the  fail- 
ure to  assert  the  defense  not  being  due  to  any  fraud  or  fault 
of  the  plaintiffs  in  the  action  the  complainant  was  not  en- 
titled to  the  relief  prayed  for.  But  if,  upon  a  trial  upon  the 
merits  of  the  present  case,  the  plaintiff  should  prove  her 
allegations  she  will  be  entitled  to  recover  at  least  nominal 
damages  and  be  relieved  from  further  liability  for  rent. 
''Where  possession  of  ihe  demised  premises  is  withheld  from 
the  lessee,  he  may  maintain  an  action  of  ejectment  against 
any  person,  including  the  lessor,  who  so  wrongfully  with- 
holds the  possession  from  him;  or  if  possession  is  withheld 
by  the  lessor,  or  one  claiming  under  him,  the  lessee  may  at 
his  option  repudiate  the  contract,  or  bring  an  action  for 
damages  against  the  lessor  for  a  breach  of  his  agreement." 
24  Cyc.  1051,  1052. 

In  an  action  for  breach  of  a  covenant  for  quiet  enjoy- 
ment the  rent  paid  in  advance  and  the  value  of  the  unex- 
pired term  over  and  above  the  rent  res«:Ted  may  be  re- 
covered. Ante  p.  354.  But  where,  as  here,  the  contract  is  re- 
pudiated on  failure  of  consideration  or  performance  the 
measure  of  damages  is  generally  the  amount  of  money  which 
has  been  paid  under  it,  with  interest.  See  Kopelman  v. 
Gritman,  136  N.  Y.  S.  296;  Goldman  v.  Dieves,  159  Wis. 
47,  50;  Riverside  Co.  v.  Husted,  109  Va.  688;  Tyler  v. 
Bailey,  71  111.  34.  The  question  whether  any  recovery  can 
be  had  in  respect  of  the  amounts  for  which  judgments  were 
recovered,  since  the  validity  of  the  judgments  is  conceded 
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and  the  facts  now  allied  could  have  been  used  in  defense 
of  those  actions,  was  not  raised  by  the  plea  in  bar  and  is 
not  now  before  us. 

The  application  of  the  statute  of  limitations  differs  also 
in  the  two  classes  of  cases.  An  action  for  damages  for  the 
breach  of  covenant  must  be  brought  within  six  years  from 
the  date  on  which  the  breach  occurred,  whereas  an  action 
which  proceeds  in  disaffirmance  of  the  contract  may  be 
commenced  within  six  years  of  the  date  of  its  repudiation 
by  the  plaintiff.  And  the  repudiation  need  not  occur  iname- 
diately  upon  breach  but  may  be  made  at  any  time  during 
the  continuance  of  the  contract.  The  defendants  in  this 
case  cannot  say  that  the  lease  is  not  in  force  for  they  have 
continued  to  demand  rent  under  it.  We  think  the  rule  ap- 
plicable to  the  failure  of  performance  under  a  continuing 
contract  applies  here,  and  that  the  statute  has  not  run 
against  the  action  based,  as  it  is,  on  the  disaffirmance  of 
the  contract  as  the  disaffirmance  has  only  just  now  been 
made,  though  the  recovery  would  be  limited  to  damages 
sustained  within  the  period  of  limitation.  See  25  Cyc.  1104, 
1106;  Richter  v.  Land  Co.,  129  Cal.  367,  375;  McCay  v. 
McDowell,  80  la.  146;  Nelson  v.  Traction  Co.,  142  S.  W. 
(Tex.)  146;  Whitley  v.  Whitley,  80  S.  W.  (Ky.)  825. 

The  continuous  htigation  between  these  parties  with  re- 
spect to  this  lease  and  their  rights  under  it  has  taxed  the 
patience  of  this  court.  It  is  high  time  that  those  rights  were 
settled  and  the  litigation  brought  to  an  end.  The  disadvan- 
tageous and  complicated  nature  of  the  plaintiflf's  tenancy 
has  been  adverted  to  in  prior  decisions  of  this  court,  but 
this  case  seemingly  presents  an  opportunity  which,  if  taken 
proper  advantage  of  by  the  litigants,  may  enable  the  court 
to  decide  all  disputed  facts  and  definitely  pass  upon  the 
legal  questions  involved. 

The  exceptions  are  overruled. 

M.  F.  Scott  for  plaintiff. 

E.  K.  Aiu  and  N.  W.  Aluli  for  defendants. 
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LEWERS  &  COOKE,  LIMITED,  v.  JOE  FERNANDEZ 

AND  IDA  W.  WATERHOUSE. 

No.  997. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Hon.  T.  B.  Stuart,  Judge. 

Abgued  May  8,  1917.  Decided  May  16,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  J  J. 

Mechanics'  Liens — demand — pleading  and  proof. 

In  an  action  to  enforce  a  lien  for  materials  furnished  and  used 
in  the  construction  of  a  building,  demand  upon  the  owner  for  pay- 
ment of  the  amount  claimed  under  the  lien  is,  under  the  proyisions 
of  section  2867  R.  L.,  a  condition  precedent  to  bringing  the  suit, 
and  such  demand  must  be  alleged  and  proven. 

DISMI43SAL  AND  NoNsuiT — mechantcs'  liens — demand. 

Where  In  an  action  to  enforce  a  lien  under  chapter  162  R.  L*. 
for  materials  furnished  and  used  in  the  construction  of  a  build- 
ing  it  Is  not  shown  that  demand  for  the  amount  claimed  under 
the  lien  was  made  upon  the  owner  prior  to  commencing  the  ac- 
tion, a  motion  for  Judgment  of  nonsuit  on  that  ground  should  be 
sustained  and  the  action  dismissed  as  to  the  defendant  owner. 

opinion  op  the  court  by  quarles,  J. 

The  defendant  Fernandez  (hereinafter  called  the  con- 
tractor) constructed  under  contract  a  residence  and  ser- 
vant's quarters  for  his  co-defendant  Waterhouse  (herein- 
after called  the  owner)  upon  certain  premises  situated  in 
Honolulu.  The  plaintiff  sold  and  furnished  to  be  used  in 
the  construction  of  said  buildings  certain  materials,  and 
which  were  used  in  constructing  the  buildings.  The  con- 
tractor failing  to  pay  for  the  materials  so  furnished  by  it, 
plaintiff  filed  a  notice  of  lien  under  the  provisions  of  chap- 
ter 162  R.  L.,  served  a  copy  of  the  notice  of  lien  on  the  de- 
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fendant  owner,  after  which  it  commenced  this  action  to  en- 
force its  lien  on  the  premises  upon  which  the  said  buildings 
are  located.  The  trial  court  found  in  favor  of  plaintiff 
and  judgment  was  entered  as  prayed  for  in  the  complaint. 
The  case  comes  before  us  upon  numerous  exceptions,  but 
under  the  conclusion  we  have  reached  it  will  not  be  neces- 
sary to  pass  upon  all  of  them.  At  the  trial  the  plaintiff 
was  permitted  to  amend  its  complaint  by  adding  an  all^a- 
tion  that  the  said  owner  ' 'contracted  with  the  defendant  Joe 
Fernandez  for  the  erection  of  said  buildings  and  structures." 
Thereupon  the  defendant  owner  filed  a  demurrer  to  the 
complaint  as  amended  upon  the  ground  that  the  amended 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  nor  entitle  plaintiff  to  the  relief  demanded, 
specifying  among  other  particulars,  that  it  does  not  appear 
from  said  amended  complaint  that  any  demand  was  made 
upon  the  defendants.  The  demurrer  was  overruled  and  the 
defendant  owner  excepted.  The  evidence  failed  to  show 
that  any  demand  was  made  upon  the  owner  for  the  amount 
claimed  in  the  notice  of  lien  and  when  plaintiff  rested  its 
case  the  defendant  owner  moved  for  judgment  of  nonsuit 
upon  various  grounds,  the  sixth  being  as  follows:  "That  it 
does  not  appear  that  any  demand  for  the  amount,  either  in 
whole  or  in  part,  for  which  the  lien  is  claimed  by  the  plain- 
tiff, was  ever  made  by  the  alleged  lienor,  plaintiff  herein, 
to  the  owner,  Mrs.  Waterhouse."  The  motion  for  nonsuit 
was  denied  and  the  defendant  excepted. 

Section  2867,  found  in  chapter  162  R.  L.,  provides,  among 
other  things:  "The  liens  hereby  provided  may  after  demand 
and  refusal  of  the  amount  due,  or  upon  neglect  to  pay  the 
same  upon  demand,  be  enforced  by  proceedings  in  any  court 
of  competent  jurisdiction,  by  service  of  summons,  as  in  other 
cases."  Section  2864  R.  L.  requires  that  a  notice  of  lien  be 
filed  and  served  upon  the  owner.  Sections  2865  and  2866  R.L. 
relate  to  keeping  records  of  liens  of  mechanics  and  material- 
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men  and  to  priorities  of  such  liens.  Section  2868  provides 
that  the  owner,  when  a  lien  is  filed,  may  retain  from  the 
amount  payable  to  the  contractor  sufficient  to  cover  the 
lien.  These  statutes  relate  to  the  duties,  obligations  and 
rights  of  the  owner  and  not  to  those  of  the  contractor. 

It  is  urged  upon  behalf  of  the  plaintiff  that  the  demurrer 
was  propwly  overruled ;  that  the  motion  for  a  nonsuit  was 
properly  denied;  and  that  the  decision  in  favor  of  plain- 
tiff and  judgment  for  the  enforcement  of  its  lien  were 
proper  as  demand  upon  the  owner  was  not  necessary,  ser-  ^ 
vice  of  a  copy  of  the  notice  of  lien  upon  the  owner  being 
sufficient  under  these  various  statutes.  We  are  unable  to 
agree  with  this  contention  but  take  the  view  that  under  the 
provisions  of  section  2867,  supra,  that  after  the  notice  of 
lien  is  filed  and  copy  tiiereof  served  upon  the  owner  demand 
upon  the  owner  for  the  amount  claimed  under  the  lien  is  a 
condition  precedent  to  bringing  suit  for  its  enforcement,  and 
the  fact  of  making  such  demand  must  be  alleged  and  proven. 
To  hold  otherwise  would  be  to  eliminate  material  terms  of 
the  statute.  The  object  and  purpose  of  these  statutes  is  to 
provide  protection  to  one  who  furnishes  labor  or  materials 
used  in  the  construction  of  a  building  which  he  may  have 
enforced  upon  certain  conditions  precedent,  one  of  which 
is  demand  for  payment  upon  the  owner  of  the  building. 
Looking  at  the  purpose  and  intent  of  these  statutes  there  is 
no  doubt  that  the  person  upon  whom  demand  must  be  made 
before  commencing  an  action  is  the  owner  of  the  building 
or  structure  upon  which  the  lien  is  claimed.  "A  cause  of 
action  is  often  dependent  upon  a  demand  being  made. 
Where  this  is  so  the  complaint  must  allege  demand." 
4  Ency.  PL  &  Pr.  612.  The  general  rule  as  to  alleging  the 
performance  of  a  condition  precedent  is  stated  as  follows: 
"When  a  specific  act  is  to  be  done  by  the  plaintiff,  or  any 
number  of  acts,  by  way  of  condition  precedent,  he  must 
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show  in  the  pleading  precisely  what  he  has  done  by  way  of 
performing  them."    4  Ency.  PL  &  Pr.  632. 

The  exceptions  to  the  refusal  to  grant  the  motion  of  de- 
fendant for  a  nonsuit  and  to  the  decision  and  judgment 
against  the  defendant  owner  are  sustained  and  the  cause  is 
remanded  to  the  circuit  court  with  instructions  to  set  aside 
the  order  denying  appellant's  motion  for  a  nonsuit,  to  set 
aside  the  judgment  against  the  appellant  and  to  enter  judg- 
ment of  nonsuit  in  favor  of  the  defendant  owner. 

A.  L,  Castle  and  Marguerite  Ashford  (Castle  &  Withing- 
ton  and  Marguerite  Ashford  on  the  brief)  for  plaintiff. 

E.  C.  Peters  for  the  defendant  Waterhouse. 
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Wills — construction — technical  words. 

The  technical  meaning  of  words  used  In  a  will  may  be  sub- 
ordinated to  the  real  Intent  of  the  testator,  but  the  presumption 
Is  that  technical  words  were  used  In  their  technical  sense,  and 
they  will  be  so  construed  unless  the  context  shows  a  clear  intent 
to  the  contrary. 
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Words  and  Phrases — "heirs  of  the  body." 

The  phrase  "heirs  of  the  body"  is  the  ordinary,  proper  and  tech- 
nically accurate  one  to  use  in  the  creation  of  an  estate  in  fee  tail. 
Same— "Kwi^ed." 

The  word  "limited/'  when  used  with  reference  to  the  creation 
of  an  estate  in  real  property,  means  "defined." 
Estates — estate  in  fee  tail — construction, 

A  testatrix  devised  land  to  K  and  K,  her  husband,  "unto  them 
and  to  the  heirs  of  the  body  of  either"  and  "upon  default  of  Issue" 
to  trustees  appointed  by  the  will.  Held,  that  the  testatrix  in- 
tended to  devise  to  K  and  K  an  estate  in  fee  tail,  and  that,  as 
estates  tail  cannot  exist  In  Hawaii,  the  devise  took  effect  as  an 
estate  in  fee  simple  in  K  and  K,  it  not  appearing  that  a  life  estate 
in  K  and  K  with  remainder  to  the  heirs  of  the  body  of  either 
would  more  nearly  carry  out  the  intention  of  the  testatrix. 

V 

OPINION  OF  THE  COURT  BY  ROBERTSON,  C.J. 

This  is  a  writ  of  error  to  review  the  judgment  of  the 
circuit  court  of  the  first  circuit  in  an  action  of  ejectment  to 
recover  a  tract  of  land  situate  at  Hanohano,  district  of  Ewa, 
city  and  county  of  Honolulu.  The  case  was  tried  jury 
waived,  and  judgment  was  rendered  in  favor  of  the  de- 
fendant. 

The  plaintiff  claimed  title  to  an  undivided  one-third  of 
the  land  as  one  of  the  heirs  of  the  bodies  of  Kahakuakoi  and 
Kealohapauole,  devisees  under  the  will  of  the  late  Bemice 
Pauahi  Bishop,  and  as  heir  of  a  deceased  brother.  There 
was  evidence  that  Kahakuakoi  and  Kealohapauole  had  three 
children,  Niulii,  George  and  Lydia;  that  Niulii  died  in  1890. 
leaving  two  children,  Helen  (the  plaintiff)  and  John  Paa- 
lua;  that  Kahakuakoi  and  Kealohapauole  died  respectively 
in  1910  and  1914;  and  that  John  Paalua  died  in  1915.  It 
further  appeared  that  the  land  was  mortgaged  on  December 
15,  1890,  by  Kahakuakoi  and  Kealohapauole  to  Bishop  & 
Company,  bankers,  and  was  sold  under  foreclosure  of  the 
mortgage  on  January  28, 1893.  Through  mesne  conveyances 
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the  defendant  claims  title  under  the  foreclosure  deed,  and 
also  by  adverse  possession.  On  October  22,  1894,  Kahakua- 
koi,  Kealohapauole  and  George  and  Lydia  Kealohapauole 
executed  a  deed  of  all  their  right,  title  and  interest  in  the 
land  to  the  defendant's  grantor  for  a  nominal  consideration. 
In  the  trial  court  the  two  principal  questions  were,  one  of 
fact,  whether  the  plaintiff  had  proven  her  alleged  heirship, 
which,  upon  conflicting  testimony,  was  decided  in  her  favor, 
and  one  of  law,  whether  she  took  any  estate  in  the  land 
under  the  provisions  of  the  will,  which  was  decided  against 
her.  This  court  has  only  to  deal  with  the  question  of  law. 
The  case  has  been  thoroughly  and  elaborately  briefed  and 
ably  argued,  but  much  of  the  discussion  has  been  of  an 
academic  nature  and  seems  not  to  require  attention  in  all 
its  many  phases. 

The  testatrix  died  October  16,  1884.  In  the  fifth  para- 
graph of  her  will  she  said  '*I  give  and  bequeath  unto  Kaha- 
kuakoi  (w)  and  Kealohapauole,  her  husband,  and  to  the 
survivor  of  them,  the  sum  of  Thirty  Dollars  ($30)  per 
month,  (not  $30  each)  so  long  as  either  of  them  may  live. 
And  I  also  devise  unto  them  and  to  the  heirs  of  the  body  of 
either,  the  lot  of  land  called  'Mauna  Kamala,'  situated  at 
Kapalama,  Honolulu ;  upon  default  of  issue  the  same  to  go 
to  my  trustees  upon  the  trusts  below  expressed."  The 
clause  was  modified  in  the  eleventh  paragraph  of  the  first 
codicil  to  the  will,  as  follows:  "I  revoke  so  much  of  my  said 
will  as  devises  the  land  known  as  'Mauna  Kamala'  to  Kaha- 
kuakoi  (w)  and  Kealohapauole  her  husband;  and  in  lieu 
thereof  I  give,  devise  and  bequeath  unto  said  Kahakuakoi 
(w)  and  Kealohapauole  (k)  all  of  that  tract  of  land  known 
as  Hanohano,  situated  at  Ewa,  Island  of  Oahu,  formerly  the 
property  of  Puhalahua;  to  have  and  to  hold  as  limited  in 
said  fifth  article  of  my  said  will." 

On  behalf  of  the  plaintiff  in  error  (also  plaintiff  below) 
it  is  contended  (1)  that  at  common  law  the  devise  would 
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not  create  a  fee  tail  general  or  a  fee  tail  at  all  in  Kahakuakoi 
and  Kealohapauole^  but  contingent  remainders  in  the  heirs 
of  the  body  of  either  vesting  at  death,  and  in  default  of 
heirs  of  the  body  of  either,  then  to  the  trustees;  (2)  that  in 
Hawaii,  even  if  the  devise  created  a  fee  tail  at  common  law, 
this  is  to  be  construed  as  a  fee  simple,  or  an  estate  for  life 
with  remainder  over,  according  as  such  construction  will 
carry  out  more  nearly  the  intent  of  the  testator  drawn  from 
the  will  and  the  surrounding  circumstances;  (3)  that  the 
cases  of  Nahaolelua  v.  Heeuy  20  Haw.  372,  and  Boeynaems 
V.  Ah  Leong,  21  Haw.  699,  settle  the  law  in  Hawaii,  that 
even  if  a  devise  or  a  deed  creates  at  common  law  a  fee  tail, 
if  it  appears  that  the  testator  or  the  grantor  had  in  mind 
some  benefit  for  the  heirs  of  the  body,  the  devise  or  grant 
will  be  construed  as  a  life  estate  in  the  first  taker  and  re- 
mainder over;  (4)  that  the  use  of  the  words  "of  either"  and 
the  devise  over  in  default  of  issue,  meaning  heirs  of  the 
body  of  either,  show  that,  in  the  mind  of  the  testatrix,  the 
heirs  of  the  body  of  either  were  to  take  an  interest,  as  they 
cannot  take  by  descent,  they  must  take  by  purchase,  which 
would  require  under  the  decision  in  the  Nahaolelua  case,  a 
holding  that  the  estate  created  by  this  will  is  a  life  estate 
by  the  entirety  with  remainder  over  to  the  heirs  of  the  body 
of  either;  (5)  that  it  will  be  presiuned  that  the  testatrix  in- 
tended to  create  a  l^al  estate,  rather  than  an  illegal  one — 
a  devise  for  the  life  of  tlie  first  takers,  rather  than  a  fee  tail 
which  cannot  exist  in  this  Territory;  and  (6)  that  the  con- 
struction contended  for  is  reenforced  by  the  use  of  the  word 
"limited"  in  the  codicil,  especially  if  the  devise  to  the  first 
takers  creates  a  fee  simple,  for  then  the  devise  over  is  a  con- 
ditional estate  dependent  on  the  defeasance  of  the  fee 
simple  ah'eady  given. 

On  behalf  of  the  defendant  in  error  it  is  contended  (1) 
that  the  words  "heirs  of  the  body  of  either"  are  words  of 
inheritance  and  not  of  purchase,  and  the  estate  would  be 
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a  fee  tail  at  common  law,  and  also  in  Hawaii,  if  fees  tail 
could  exist  here;  (2)  that  where,  as  in  this  Territory,  fees 
tail  do  not  exist,  a  fee  tail,  in  the  absence  of  controlling 
words  to  the  contrary,  would  be  a  fee  simple;  (3)  that  it 
was  tiie  intention  of  the  testatrix  to  create  an  estate  of  in- 
heritance, and  not  a  life  estate  and  remainders;  (4)  that 
the  word  "either,"  the  gift  over  "upon  default  of  issue,"  the 
will  and  codicils  taken  as  a  whole,  and  legal  presumptions, 
all  tend  to  support  that  view;  and  (5)  that  the  intention 
of  the  testatrix  can  better  be  met  by  a  holding  that  Kaha- 
kuakoi  and  Kealohapauole  took  title  in  fee  simple,  tiian 
that  they  took  for  life  only.  The  claim  of  title  by  adverse 
possession,  and  the  contention  that  the  defendant  has  at 
least  the  right  of  possession  for  a  term  of  years  under  a 
lease  made  by  Kahakuakoi  and  Kealohapauole  for  fifty 
years  from  January  1,  1892,  under  the  view  we  take  of  the 
case,  need  not  be  considered. 

The  will  and  codicils  were  drawn  with  much  care  and 
accuracy  of  expression.  It  appears  from  the  record  in  the 
proceeding  for  the  probate  of  the  will  which  is  in  evidence 
in  tliis  case  that  they  were  drafted  by  Francis  M.  Hatch, 
at  one  time  a  justice  of  this  court,  but  the  language  used 
must,  of  course,  be  regarded  as  that  of  the  testatrix  herself. 
It  is  obvious  that  the  testatrix  knew  how  to  express  an  in- 
tention to  create  a  life  estate  and  remainder,  as  well  as  to 
devise  in  fee  simple.  Thus,  in  the  fourth  paragraph  of  the 
Ys^ill,  there  was  a  devise  of  land  to  L,  "to  have  and  to  hold 
for  and  during  the  term  of  her  natural  life;  and  after  her 
decease  to  my  trustees  upon  the  trusts  below  expressed." 
There  were  a  number  of  such  life  estates  given  by  the  will 
and  codicils.  In  the  ninth  paragraph  of  the  first  codicil  there 
was  a  devise  of  land  and  a  fishery  to  D,  "to  have  and  to  hold 
with  the  appurtenances  to  him,  his  heirs  and  assigns  for- 
ever." In  the  fifth  paragraph  of  the  first  codicil  there  was 
a  devise  of  land  to  K  and  H,  his  wife,  "to  have  and  to  hold 
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for  and  during  the  terms  of  their  natural  lives  and  that  of 
the  survivor  of  them;  remainder  to  my  trustees  upon  the 
trusts  named  in  my  said  will."  It  would  seem,  then,  that  in 
devising  the  land  in  dispute  to  Kahakuakoi  and  her  husband 
"unto  them  and  to  the  heirs  of  the  body  of  either,"  and 
"upon  default  of  issue"  to  the  trustees,,  the  testatrix  in- 
tended to  create  an  estate  other  than  a  fee  simple,  or  a  life 
estate  or  estates  and  remainders.  What  was  it?  No  author- 
ity exactly  in  point  has  been  found. 

The  word  "heirs,"  though  it  may  be  and  sometimes  is 
used  as  a  word  of  purchase,  is  primarily,  ordinarily,  and  in 
a  strict  technical  sense,  a  word  of  limitation  denoting  an 
estate  in  fee  simple.  40  Cyc.  1574;  2  Jarman  on  Wills  (6th 
ed.)  69;  Thurston  v.  Allen,  8  Haw.  392,  402;  Ninia  v. 
Wilder,  12  Haw.  104,  108;  luko  v.  Holt,  9  Haw.  88,  91. 
And,  at  common  law,  after  the  enactment  of  the  statute  de 
donis  conditionalibus  in  1285,  the  phrase  "heirs  of  the  body" 
was  the  ordinary,  proper  and  technically  accurate  one  to 
use  in  the  creation  of  an  estate  in  fee  tail.  2  Jarman,  supra; 
Rooke  V.  Queen's  Hospital,  12  Haw.  375,  390;  Nakaolelua 
V.  Heen,  supra,  at  p.  376.  In  Pearsol  v.  Maxwell,  68  Fed. 
513,  where  there  was  involved  a  devise  to  one  and  "the 
heirs  of  her  body,"  and  a  contention  was  advanced  for  a 
life  estate  and  remainder,  the  court  said,  "These  are  the 
aptest  words  for  the  creation  of  an  estate  tail.  Standing 
alone,  they  would  admit  of  no  other  interpretation."  And 
that  they  "are  strictly  and  technically  words  of  limitation." 
And  in  the  same  case  on  appeal  the  court  said,  "that  these 
words,  if  alone  considered,  created  an  estate  tail,  is  horn- 
book law."  76  Fed.  428.  The  technical  meaning  of  words 
used  in  a  will  may  be  subordinated  to  the  real  intent  of  the 
testator,  but  the  presumption  is  that  technical  words  were 
used  in  their  technical  sense,  and  they  will  be  so  construed 
unless  the  context  shows  a  clear  intent  to  the  contrary.  40 
Cyc.  1398;  Land  Co.  v.  Barker,  60  So.  (Ala.)  157;  Morse  v. 
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Ballon,  90  Atl.  (Me.)  1091 ;  King  v.  Johnson,  83  S.  E.  ( Va.) 
1070;  Lcme  v.  Dillon,  85  S.  E.  (S.  C.)  369;  Black  v.  Jones, 
264  111.  548,  555.  "It  is  a  well  settled  rule  of  construction, 
that  technical  words  of  limitation  used  in  a  devise,  such  as 
heirs  generally,  or  heirs  of  the  body,  shall  be  allowed  tiieir 
legal  effect,  unless  from  subsequent  inconsistent  words  it 
is  made  perfectly  plain  that  the  testator  meant  otherwise. 
Or,  to  use  the  language  of  Lord  Eldon,  in  Wright  v.  Jesson, 
2  Bligh  1,  the  words  heirs  of  the  body  will  indeed  yield  to 
a  particular  intent  that  the  estate  shall  be  only  for  life,  and 
that  may  be  from  the  effect  of  superadded  words,  or  any 
expression  showing  the  particular  intent  of  the  testator, 
but  that  must  be  clearly  intelligible  and  unequivocal." 
Clarke  v.  Smith,  49  Md.  106,  117.  We  must  hold,  therefore, 
that  the  intention  of  the  testatrix  was  to  create  in  the  de- 
visees an  estate  of  inheritance — an  estate  in  fee  tail — unless 
we  find  words  in  the  will  which  plearly  show  that  the  tes- 
tatrix meant  something  else. 

It  is  contended  that  the  use  of  the  words  "of  either,"  the 
devise  over  upon  default  of  issue,  the  word  "limited"  in  the 
phrase  in  the  codicil,  "to  have  and  to  hold  as  limited  in 
said  fifth  article  of  my  said  will,"  and  the  fact  that  the 
annuity  given  by  the  fifth  paragraph  of  the  will  was  for  the 
life  of  the  annuitants  and  the  survivor  of  them  merely,  tend 
to  show  an  intent  on  the  part  of  the  testatrix  that  the  de- 
vise of  the  land  was  to  be  for  life  only  in  the  first  tak«*s. 
It  is  argued  that  the  words  "of  either"  in  the  phrase  "and 
to  the  heirs  of  the  body  of  either,"  would  prevent  Kahakua- 
koi  and  Kealohapauole  from  taking  more  than  a  life  estate 
because  each  of  them  might  have  left  heirs,  not  of  their 
joint  bodies,  who  could  not  take  by  descent  from  the  other 
spouse  and,  hence,  could  take  only  as  purchasers.  And  so 
it  is  urged  that,  in  order  to  carry  out  the  apparent  inten- 
tion, the  estate  in  the  first  takers  must  be  held  to  be  an 
estate  by  the  entirety  for  life,  and  those  of  tiie  heirs  of  the 
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body  of  either  remainders.  The  first  takers,  being  husband 
and  wife,  presumably  took  by  tiie  entirety.  Robinson  v. 
Aheong,  13  Haw.  196.  The  statute  (R.  L.  1915,  Sec.  3132) 
providing  that  all  grants  and  devises  of  land  to  two  or  more 
persons  shall,  unless  it  manifestly  appears  to  have  been 
otherwise  intended,  be  construed  to  create  estates  in  com- 
mon,  does  not  apply  here  since  it  was  enacted  after  the  will 
took  effect.  But  we  think  the  conclusion  reached  by  counsel 
is  not  sound.  The  word  "either"  does  not  refer  to  the  first 
takers  or  necessarily  affect  the  estate  devised  to  them.  It 
relates  only  to  the  inheritance.  There  is  no  legal  obstacle 
to  the  creation  of  a  joint  estate  in  fee  tail  or  fee  simple 
with  several  inheritances.  2  Jarman  on  Wills  (61ii  ed.)  267; 
Ex  parte  Tanner,  20  Beav.  374,  52  Eng.  Rep.  647 ;  Doe  v. 
Green,  4  M.  &  W.  229,  150  Eng.  Rep.  1414.  And  we  see  no 
reason  why  the  principle  should  not  apply  in  the  case  of  an 
estate  by  the  entirety  in  tail.  It  is  really  of  no  practical  im- 
portance in  this  case  whether  the  first  takers  be  r^arded  as 
having  been  tenants  by  the  entirety,  joint  tenants  or  ten- 
ants in  common,  and  as  this  case  does  not  involve  a  contro- 
versy between  two  different  sets  of  heirs  of  the  first  takers 
it  is  a  matter  of  academic  interest  only  as  to  how  the  heirs 
of  one  spouse  who  were  not  also  heirs  of  the  other,  had  there 
been  such,  would  have  taken.  We  think,  however,  that  the 
contention  of  counsel  for  the  defendant  in  error  that  with- 
out the  words  "or  either"  the  descent  would  have  been  lim- 
ited to  the  heirs  of  the  joint  bodies  of  the  first  takers,  thus 
creating  an  estate  tail  special,  and  that  that  word  was  used 
to  express  the  intention  to  create  an  estate  tail  general  is 
sound.  Under  this  theory  the  ri^t  of  possession  of  the 
separate  heirs  of  the  spouse  first  dying,  if  any,  would  merely 
be  in  abeyance  during  the  life  of  the  surviving  spouse.  It  is 
to  be  noted,  in  this  connection,  that  in  the  clause  in  question 
no  words  of  separation  or  futurity  were  used  to  draw  a  line 
of  demarcation  between  the  estate  of  the  first  takers  and 
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that  of  the  heirs.  The  devise  over  to  the  trustees  upon  de- 
fault of  issue  does  not  militate  against  the  tiieory  of  an 
estate  of  inheritance.  It  is  not  only  feasible  to  limit  a  re- 
mainder after  an  estate  tail  upon  failure  of  issue,  but,  in 
order  to  complete  the  testamentary  disposition,  is  tiie  natu- 
ral thing  for  a  testator  to  do.  We  think  the  use  of  the 
word  "limited/'  in  the  codicil,  does  not  support  the  claim 
of  the  plaintiff  in  error.  As  said  in  Anderson's  Law  Dic- 
tionary, "  To  limit'  an  estate  is  to  define  the  period  of  its 
duration.  The  words  employed  are  thence  termed  'words 
of  limitation,'  and  the  act  itself  limiting'  the  estate."  Bou- 
vier  says  the  limitation  of  an  estate  is  "The  definition  or 
circumscription,  in  any  conveyance,  of  the  interest  which 
the  grantee  is  intended  to  take."  2  Bouv.  L.  Diet.  (3d  ed.) 
2021.  The  word  "limited"  is  often  used  in  the  sense  of  "de- 
fined," and  was  so  used  in  the  clause  referred  to.  By  the 
provision  in  the  codicil  the  testatrix  meant,  and  clearly  said, 
that  she  gave  to  Kahakuakoi  and  Kealohapauole,  in  lieu 
of  the  devise  contained  in  the  fifth  article  of  the  will,  the 
same  estate  in  the  land  known  as  Hanohano  as,  by  said 
article,  she  had  given  to  them  in  the  land  called  Mauna 
Kamala.  Nor  do  we  think  the  fact  that  the  annuity  was 
given  to  the  same  devisees  for  their  lives  and  that  of  the 
survivor  throws  any  light  on  the  intention  of  the  testatrix 
with  reference  to  the  devise  of  the  real  estate.  If,  instead  of 
the  gift  of  the  annuity,  there  had  been  a  devise  to  the  same 
parties  of  an  express  life  estate  in  another  piece  of  land,  it 
could  not  have  been  held  that  it  pointed  to  an  intention  to 
create  a  similar  estate  in  the  land  of  Hanohano.  On  the  con- 
trary, the  difference  in  phraseology  would  have  indicated  an 
intent  to  create  different  kinds  of  estates.  We  conclude, 
therefore,  that  there  is  no  language  in  the  will  which  shows 
that  the  testatrix  used  the  words  "heirs  of  the  body"  in  any 
other  than  their  usual  and  technical  sense.  On  the  other 
hand,  there  is  affirmative  evidence  tending  to  show  that  the 
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testatrix  did  not  mean  that  Kahakuakoi  and  Kealohapauole 
were  to  have  an  estate  for  life  only.  In  every  instance 
where  the  will  expressly  created  an  estate  for  life  the  re- 
mainder was  devised  to  the  trustees,  and  there  was  a  provi- 
sion in  the  first  codicil  that  "I  hereby  give  the  power  to  all 
of  the  beneficiaries  named  in  my  said  will,  and  in  this  codi- 
cil, to  whom  I  have  given  a  life  interest  in  any  lands,  to 
make  good  and  valid  leases  of  such«  lands  for  the  term  of 
ten  years;  which  said  leases  shall  hold  good  for  the  re- 
mainder of  the  several  terms  thereof  after  the  decease  of 
the  said  devisees,  the  rent  however,  after  such  decease  to 
be  paid  to  my  executors  or  trustees."  That  provision  tends 
to  show  that  the  testatrix  did  not  intend  to  give  an  estate 
in  remainder  to  the  heirs  of  the  bodies  of  Kahakuakoi  and 
Kealohapauole,  and  is  strongly  indicative  of  an  under- 
standing on  her  part  that  in  every  case  where  a  life  estate 
had  been  devised  the  remainder  ov^-  was  given  to  the 
trustees. 

The  rule  is  invoked  that  in  case  of  doubt  a  testator  will 
be  presumed  to  have  intended  a  legal  estate  rather  than  an 
illegal  Qne.  And  it  is  urged  that  as  fees  tail  cannot  exist 
in  this  jurisdiction  it  should  be  presumed  that  Mrs.  Bishop 
did  not  intend  to  create  an  estate  in  fee  tail  by  the  devise 
in  question.  The  presumption  does  not  operate  with  much 
force  in  the  case  at  bar  since  an  impression  seems  formerly 
to  have  existed — how  prevalent  it  was  we  do  not  know — 
that  fees  tail  could  exist  here,  and  there  was  no  reported 
ruling  to  the  contrary  till  the  case  of  Rooke  v.  Queen's  Hos- 
pital was  decided  in  1900.  In  a  jurisdiction  wh«^  fees  tail 
have  been  abolished  the  courts  would  be  slow  to  construe  a 
will  executed  after  the  abolition  as  intending  to  create  such 
an  estate.  Such  an  intention  would  not  be  implied.  But 
where  the  language  used  in  a  will  shows  unmistakably  that 
such  was  tile  intention  or  attempt  of  the  testator  the  courts 
cannot  do  otiierwise  than  recognize  the  fact  and  give  such 
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effect  to  it  as  they  may  under  the  law.    As  to  the  will  in 
hand  we  have  no  doubt  as  to  what  the  testatrix  intended. 

It  is  definitely  settled  that  an  estate  tail  cannot  exist  or 
be  created  in  this  Territory.  Rooke  v.  Queen's  Hospital, 
supra;  Nahaolelua  v.  Heen,  supra;  Boeynaems  v.  Ah  Leong, 
supra.  In  the  absence  of  statute,  what  is  the  proper  course 
for  the  court  to  pursue  in  a  case  like  this?  The  ruling  in 
Nahaolelua  v.  Heen  was  to  the  effect  that  the  attempt  to 
create  a  fee  tail  may  be  given  the  effect  of  creating  either 
an  estate  in  fee  simple  in  the  first  taker,  or  a  life  estate  in 
the  first  taker  and  a  remainder  in  fee  simple  in  the  issue, 
according  to  whether  the  one  effect  or  the  other  will  go 
more  nearly  towards  carrying  out  the  intention  of  the 
grantor  or  testator  in  each  case.  The  other  alternative 
would  be  to  hold  the  entire  grant  or  devise  to  be  void.  But 
that  course  has  not  been  adopted  here  or  elsewhere.  Here, 
the  plaintiff  in  error  contends  for  a  life  estate  and  remainder 
on  the  ground  that  the  will  shows  an  intention  on  the  part 
of  the  testatrix  to  benefit  the  heirs  of  the  body  of  the  first 
takers,  and,  further,  because  the  testimony  in  the  case 
shows  that  the  plaintiff's  grandmother  was  a  cousin  of  the 
testatrix,  and  that  the  testatrix  showed  a  personal  interest 
in  the  plaintiff's  mother  and  a  practical  interest  in  the  wel- 
fare of  the  plaintiff  herself.  There  is  nothing  in  the  will, 
however,  beyond  the  mere  limitation  to  the  heirs  of  the 
body  to  indicate  that  the  testatrix  intended  any  benefit  to 
the  heirs  of  the  first  takers,  and,  as  a  futile  attempt  to 
create  an  estate  in  fee  tail  is  not  to  be  held  in  every  case 
to  create  a  life  estate  and  remainder,  it  does  not  afford  a 
sufficient  reason  for  so  holding  in  the  present  case.  The 
case  of  Nahaolelua  v.  Heen  involved  the  construction  of  a 
deed.  It  there  appeared  that  on  August  10,  1871,  one  Eliza- 
beth K.  St.  John,  the  mother  of  the  plaintiffs,  in  contempla- 
tion of  marriage,  conveyed  certain  land  to  trustees  to  hold 
upon  trust  for  the  use  of  the  trustor  until  her  marriage  to 
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one  Huakini;  to  pay  the  net  income  to  her,  afta*  marriage, 
during  her  coverture  with  Huakini ;  to,  in  case  of  her  deatli 
after  marriage  and  during  the  lifetime  of  her  husband, 
leaving  issue  of  the  marriage,  apply  the  net  income  to  the 
maintenance  of  such  issue  during  minority ;  and,  upon  such 
issue  obtaining  majority,  to  convey  the  land  to  them.  On 
September  13,  1873,  the  trustees  executed  the  deed  which 
required  construction.  It  recited  the  execution  of  the  prior 
deed,  the  marriage  of  the  parties,  and  the  birth  of  a  son; 
and  stated  the  consideration  to  be  the  marriage,  the  birth 
of  the  child,  the  special  request  of  the  grantee,  and  the 
payment  of  one  dollar.  It  conveyed  the  land  to  the  said 
Elizabeth  Huakini,  "and  the  heirs  of  her  body  forever." 
The  deed  contained  a  provision  which  it  was  held  should  be 
disregarded  as  being  repugnant  to  the  grant,  but  which, 
since  it  was  held  that  the  deed  attempted  to  create  an 
estate  tail,  and  that  estates  tail  do  not  exist  in  this  Terri- 
tory, could  properly  be  taken  into  consideration  in  connec- 
tion with  the  question  as  to  how  best  to  approximate  the 
intention  of  the  party,  as  follows:  "In  special  trust  for  the 
use  and  benefit  of  her  son  Edward  Nahonoomaui  Kia,  and 
such  other  child  or  children  as  may  hereafter  be  bom  to 
her,  and  his  or  their  heirs  and  assigns  forever  as  he  or  they 
shall  arrive  at  the  age  of  legal  majority."  After  referring 
to  the  rule  that  the  intention  of  the  parties  to  a  deed  is  to 
be  ascertained  and  given  effect  to  if  practicable,  the  court 
said,  "Appljdng  this  rule,  it  is  apparent  that  the  intent  of 
the  parties  to  the  deed  of  September  13,  1873,  will  be  most 
nearly  carried  out  by  holding  that  Elizabeth  should  take  a 
life-estate,  with  remainder  in  fee  simple  to  the  plaintiffs, 
'the  heirs  of  her  body.'  This  view  gives  effect  as  nearly 
as  possible  to  those  formal  parts  of  the  deed  usually  re- 
garded as  being  sufficient,  under  the  law,  to  pass  title." 
The  decision  was  followed  in  Boeynaems  v.  Ah  Leong, 
supra,  where  the  same  deed  was  involved,  without  further 
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discussion,  and  that  case,  in  turn,  was  affirmed  by  the 
Supreme  Court  of  the  United  States,  without  opinion.  The 
facts  in  the  Nahaoleltm  case  were  unique,  and  we  think  the 
case  was  rightly  decided;  but,  except  that  they  included 
an  attempt  to  create  an  estate  in  fee  tail,  they  bear  no  re- 
semblance to  the  facts  in  the  case  at  bar.  We  reaffirm  the 
ruling  made  in  that  case  that,  in  this  jurisdiction,  when  a 
futile  attempt  has  been  made  to  create  an  estate  in  fee 
tail  it  will  take  effect  either  as  a  fee  simple  or  a  life  estate 
and  remainder  according  to  which  appears  to  more  nearly 
effect  the  intention  of  the  grantor  or  testator,  and  hold,  fm-- 
ther,  that  ordinarily  it  will  be  held  to  take  effect  as  a  fee 
simple  unless  something  appears  which  should  send  it  the 
other  way.  Whether  the  court  could  go  beyond  the  lan- 
guage of  the  will  and  consider  the  extrinsic  testimony  as 
to  surrounding  circumstances  need  not  be  decided  as,  m 
our  opinion,  the  testunony  referred  to  in  this  connection 
throws  no  light  on  the  subject.  What  the  testatrix  might 
have  done  had  she  been  advised  that  she  could  not  create 
an  estate  tail  is  left  to  conjecture.  There  is  nothing  tending 
to  show  a  preference  for  a  life  estate  and  remainder. 

In  a  jurisdiction  where  fees  simple  conditional,  but  not 
fees  tail,  are  recognized  an  unsuccessful  attempt  to  create 
an  estate  in  fee  tail  might  take  effect  as  a  fee  simple  con- 
ditional. See  Archer  v.  Ellison,  5  S.  E.  (S.  C.)  713;  Pierson 
V.  Lane,  60  la.  60.  But  it  was  pointed  out  in  Rooke  v. 
Queen's  Hospital,  supra,  at  p.  394,  that,  for  the  same 
reasons  that  estates  tail  have  no  place  under  the  laws  of 
Hawaii,  fees  simple  conditional  cannot  exist  here.  In  Jewell 
V.  Warner,  35  N.  H.  176,  the  court,  after  showing  that  the 
statutes  of  New  Hampshire  relating  to  wills  and  the  descent 
of  property  were  irreconcilable  with  the  statute  de  donis 
and  repugnant  to  the  nature  of  estates  tail,  said  (p.  185), 
"The  restrictive  words  added  to  'heirs'  *of  the  body,'  or 
'male  or  female  of  the  body,'  or  'by  the  body  of  any  particu- 
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lar  wife  or  husband/  are  simply  inoperative.  They  create 
neither  an  estate  tail  nor  a  fee  simple  conditional,  but  an 
estate  in  fee  simple,  as  if  they  had  been  entirely  omitted." 
See  also  Merrill  v.  Baptist  Union,  73  N.  H.  414.  In  Colder 
V.  Davidson,  59  S.  W.  (Tex.)  300,  302,  where  the  court  had 
before  it  a  deed  conveying  land  to  "Mary  Walker  Cald^ 
and  the  heirs  of  her  body  by  the  said  R.  J.  Calder,"  it  was 
said,  "At  the  common  law  the  language  would  have  created 
a  fee  tail  special,  and,  since  estates  tail  are  forbidden  in 
this  state,  the  deed  must  be  held  to  have  vested  a  fee  simple 
title  in  the  first  taker."  And  see  Rowland  v.  Warren,  10 
Ore.  129.  In  a  jurisdiction  where  estates  tail  in  real  prop- 
erty cannot  exist  the  situation,  where  there  has  been  an  at- 
tempt to  create  such  an  estate,  is  somewhat  analogous  to 
that  where  there  has  been  an  attempt  to  create  an  estate 
tail  in  personal  property,  and,  in  that  case,  it  is  held  that 
the  party  will  take  an  absolute  interest  in  the  property. 
10  R.  C.  L.  657;  Elton  v.  Eason,  19  Ves.  Jr.  73;  Smith's  Ap- 
peal, 23  Pa.  St.  9.  We  take  the  view  that  where  it  does  not 
appear  that  in  the  particular  case  a  life  estate  and  re- 
mainder would  more  nearly  comply  with  the  ultimate  dis- 
position of  the  property  and  the  direct  benefits  to  be  con- 
ferred thereby  which  the  grantor  or  testator  had  in  mind 
the  attempted  fee  tail  should  take  effect  as  a  fee  simple  in 
the  first  taker.  This,  because  both  are  estates  of  inheritance, 
and  belong  to  the  same  genus;  both,  at  common  law,  were 
subject  to  the  incidents  of  dower  and  curtesy,  and  were 
without  impeachment  of  waste;  the  tenant  in  tail  could  bar 
the  entail;  an  estate  tail,  in  point  of  law,  bears  little  re- 
semblance to  a  life  estate  and  remainder;  and  the  law 
generally  favors  the  first  taker.  In  short,  in  such  a  case  as 
this,  a  holding  that  the  first  taker  shall  have  an  estate  in 
fee  simple  will  go  as  near  as  may  be  under  the  law  toward 
effectuating  the  futile  intent  to  create  an  estate  tail. 
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We  hold  that  Kahakuakoi  and  Kealohapauole  took  under 
the  will  and  codicil  an  estate  in  fee  simple  in  tJie  land  in 
dispute,  and  that  tJie  plaintiff  has  no  interest  therein. 

The  judgment  of  the  circuit  court  is  affirmed. 

D.  L.  Withington  (Castle  &  Withirtgton  and  W.  C.  Achi 
on  the  brief)  for  plaintiff  in  error. 

W.  F.  Frear  and  /.  W.  Caihcart  (Frear,  Prosser,  Ander- 
son &  Marx  and  Thompson,  MUverton  &  Cathcart  on  the 
brief)  for  defendant  in  error. 
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Exceptions  from  Circuit  Court,  First  Circuit. 
Hon.  C.  W.  Ashford,  Judge. 
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Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Teual — evidence — cross-examination    of   witness. 

While  the  trial  court  may  permit  the  defendant  on  cross-ex- 
amination of  a  witness  to  go  Into  the  merits  of  his  defense  by 
inquiring  into  matters  not  testified  to  by  the  witness  on  direct 
examination,  it  is  better  practice  not  to  permit  him  to  do  so. 

Appeal  and  Error — stating  reasons  for  decision. 

A  general  finding  that  plaintlfT  should  recover  a  certain  sum 
of  money  from  defendant  and  that  defendant  has  failed  to  make 
out  his  alleged  defenses  of  want  of  consideration  and  set-off  or 
counter-claim  and  that  plaintlfT  has  established  her  case  as  alleged 
in  her  complaint  by  a  preponderance  of  the  evidence  does  not 
comply  with  the  provisions  of  section  2380  R.  L.  which  requires 
the  trial  court  in  a  jury-waived  case  to  state  in  its  decision  the 
reasons  therefor,  and  the  failure  to  state  such  reasons  Is  reversible 
error. 
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This  is  an  action  in  assumpsit  upon  a  promissory  note  for 
$315  given  by  defendant  to  the  plaintiff.  The  answer  sets 
up  the  defense  of  want  of  considcMration  for  the  note,  and 
tJie  defendant,  by  way  of  counter-claim,  declares  upon  the 
general  count  for  goods,  wares  and  merchandise  sold  and 
delivered  by  the  defendant  to  the  plaintiff  of  the  value  of 
$700,  which,  defendant  alleges,  the  plaintiff  promised  to  pay, 
but  has  wholly  failed  so  to  do  after  demand,  wherefore  de- 
fendant prays  judgment  over  against  the  plaintiff  for  the 
sum  of  $700  with  legal  interest.  The  trial  court  made  no 
special  findings  of  fact  but  found  in  favor  of  the  plaintiff 
generally  as  follows,  quoting  from  the  decision:  ''I  am  of 
the  opinion  that  the  plaintiff  should  recover  of  and  from  the 
defendant  the  sum  of  Three  Hundred  Fifteen  and  no/100 
($315.00)  Dollars,  together  with  interest  thereon  at  the 
rate  of  8%  from  the  10th  day  of  February,  1913,  to  the  date 
of  judgment  herein,  and  I  do  so  find  from  the  evidence 
and  I  further  find  from  the  evidence  that  defendant  has 
failed  to  make  out  his  allied  defenses  of  want  of  considera- 
tion and  set-off  or  counter-claim  and  the  plaintiff  has  estab- 
lished her  case  as  alleged  in  her  complaint  by  a  preponder- 
ance of  the  evidence." 

The  cause  comes  here  upon  exceptions,  the  first  four  of 
which  are  to  rulings  of  the  court  in  refusing,  on  cross-ex- 
amination of  the  plaintiff,  to  permit  the  defendant  to  go 
into  the  merits  of  his  defense  and  counter-claim.  The 
court  was  acting  within  its  proper  discretion  in  this  regard. 
While  the  trial  court  may  permit  the  defendant,  on  cros&- 
examination  of  a  witness,  to  go  into  the  merits  of  his  de- 
fense by  inquiring  into  matters  not  testified  to  by  the  wit- 
ness on  direct  examination,  it  is  better  practice  not  to  per- 
mit him  to  do  so.  The  first  four  exceptions  are  overruled. 

The  fifth  exception  is  to  the  action  of  the  trial  court  in 
refusing  to  admit  in  evidence  a  certificate  of  the  marriage 
between    plaintiff    and    defendant    which    antedated    the 
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transactions  involved.  This  was  error.  The  defense  was 
want  of  consideration  based  (m  the  proposition  that  there 
was  no  consideration  for  the  note  as  it  grew  out  of  a  con- 
<a*act  between  the  parties  during  coverture.  The  marriage 
certificate  was  competent  evidence  but  as  both  parties  testi- 
fied to  the  marriage  relation  and  tJie  record  of  a  divorce 
granted  liie  defendant  from  the  plaintiff  in  1912  was  ad- 
mitted in  evidence  this  error  was  not  prejudicial. 

The  remaining  exception  necessary  to  be  considered  is  to 
the  decision  of  the  court  finding  in  favor  of  the  plaintiff 
and  to  the  decision  finding  against  the  defendant  upon  his 
counter-claim.  The  facts  which  the  evidence  tends  to  prove 
may  be  smnmarized  as  follows:  Plaintiff  and  defendant 
were  husband  and  wife  and  lived  together  as  such  for  many 
years.  In  August,  1911,  the  plaintiff  returned  from  Japan 
where  she  had  been  visiting,  and,  according  to  her  testi- 
mony, upon  her  return  she  paid  or  turned  over  to  the  de- 
fendant, her  husband,  with  whom  she  was  living,  $315 
which  she  had  borrowed  from  her  brother  in  Japan.  The 
defendant,  while  testifying  as  a  witness,  denied  receiving 
this  or  any  money  from  the  plaintiff,  but  testified  that  the 
plaintiff  brought  with  her  considerable  dress  goods  which  she 
sold,  retaining  all  the  money  from  such  sales,  none  of  which 
came  into  his  hands.  The  defendant  (the  husband)  sued 
plaintiff  for  a  divorce,  and  in  May,  1912,  a  decree  of  divorce 
was  granted  in  the  circuit  court  of  the  first  judicial  circuit, 
Territory  of  Hawaii,  the  same  to  become  effective  June  1, 
1912.  There  was  born  to  plaintiff  and  defendant  a  daughter 
who,  at  the  time  of  the  decree,  was  about  five  years  of  age. 
The  decree  is  silent  as  to  the  care  and  custody  of  this  infant 
child.  By  an  arrangement,  after  the  parties  were  divorced, 
the  mother  retained  the  care  and  custody  of  the  child  and 
defendant  claims  to  have  turned  over  to  her  a  store  of  the 
value  of  $700  with  the  agreement  that  plaintiff  would 'sup- 
port their  infant  daughter  out  of  the  proceeds  of  the  store. 
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but  if  she  ceased  to  do  so  or  remanied  the  store  waa  to 
revert  back  to  him.  After  the  last  transaction  mentioned 
the  plaintiff  was  married  to  another  person,  whereupon  de- 
fendant demanded  the  return  of  the  store,  or  in  lieu  tha^eof 
payment  of  the  sum  of  $700,  which  was  refused.  Soon 
after  this  the  plaintiff  commenced  the  present  action. 

It  is  argued  on  behalf  of  the  defendant  that  the  transac- 
tion between  the  parties  during  coverture,  as  regards  the 
$315,  constituted  a  loan  and  was  therefore  a  contract,  either 
express  or  implied,  between  husband  and  wife,  and  as  such 
prohibited  by  law  and  void,  and  the  same  is  not  a  considera- 
tion which  will  support  the  note  sued  on  in  this  action. 

By  the  statutes  of  the  Territory  of  Hawaii  a  married  wo- 
man may  contract  with  all  persons  as  if  feme  sole  except  she 
cannot  contract  with  her  husband. 

It  is  urged  on  behalf  of  the  plaintiff  that  the  money  which 
she  furnished  the  defendant  was  of  her  separate  estate  and 
therefore  the  defendant  was  liable  to  her  for  the  same  in 
equity,  and  that  this  equitable  obligation  is  a  sufficient  con- 
sideration for  the  note  sued  on.  We  will  not  discuss  these 
conflicting  theories  for  the  following  reasons:  A  very  care- 
ful consideration  of  the  record  in  this  case  shows  that  the 
evidence  is  not  sufficient  to  show  a  loan  by  the  plaintiff  to 
the  defendant  in  1911.  The  plaintiff  testified  that  she  re- 
turned from  Japan  in  August,  1911,  and  ''paid"  or  ''turned 
over"  to  the  defendant,  her  husband,  $315  which  she  had 
borrowed  in  Japan.  The  defendant  denies  positively  that 
the  plaintiff  delivered  to  him  this  money  or  any  oth^ 
money,  hence,  under  the  evidence,  if  the  plaintiff's  evidence 
be  accepted  as  correct,  the  money  may  have  been  deliv»*ed 
to  the  defendant  either  as  a  gift  or  as  a  loan.  If  as  a  loan 
the  question  of  its  validity  would  arise,  and  if  the  contract 
was  void  as  between  the  parties  then  it  would  be  necessary 
to  pass  upon  the  question  as  to  whether  or  not  the  plain- 
tiff's theory  of  an  equitable  obligation  is  correct.   But  if  the 
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transaction  did  not  occur  at  all,  as  claimed  by  defendant,  or 
if  it  did  occur  and  the  money  was  given  by  the  plaintiff  to 
the  defendant  as  a  gratuity  then  the  question  as  to  whether 
or  not  a  past  consideration  imd^  such  circumstances  would 
be  sufficient  consideration  for  the  note  given  by  the  de- 
fendant to  plaintiff  after  discoverture  would  arise. 

The  exception  to  tJie  decision  is  that  it  is  against  law, 
against  the  evidence  and  against  the  weight  of  the  evidence. 
The  decision  does  not  state  the  grounds  upon  which  it  is 
based,  as  required  by  section  2380  R.  L.,  and  this  is  true 
also  of  the  decision  in  so  far  as  it  relates  to  the  defendant's 
counter-claim  or  set-off.  The  failure  to  state  such  reasons  is 
reversible  error  (Kahai  v.  Yee  Yap,  20  Haw.  192). 

The  sixth  exception  is  sustained  and  the  cause  remanded 
to  the  circuit  court  with  instructions  to  set  aside  the  judg- 
ment and  grant  the  defendant  a  new  trial. 

C.  S.  Davis  for  plaintiff. 

/.  B.  Lightjoot  (Lightfoot  &  Lightjoot  on  the  brief)  for 
defendant. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF 
THOMAS  G.  SILVA  AND  Y.  ENDO  FOR  A  WRIT 
OF  HABEAS  CORPUS. 

No.  1018. 

Appeal  from  Circuit  Judge,  Third  Circuit. 
Hon.  J.  W.  Thompson,  Judge. 

Abgued  Mat  31,  1917.  Decided  June  15,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Criminal  Law — jurisdiction — coats — excessive  sentence. 

A  Judgment  of  a  district  court  sentencing  a  defendant  to  im- 
prisonment for  one  year  and  to  pay  costs  in  a  certain  sum  upon 

a  charge  of  larceny  in  the  second  degree  is  in  excess  of  Jurisdiction 
as  to  such  costs. 
Habea8  Corpus — exceeding  jurisdiction — separable  judgments. 

In  habeas  corpus  proceedings  the  return  showed  that  petitioner 
was  committed  to  serve  one  year  imprisonment  and  to  pay  costs  in 
the  sum  of  |2.50  upon  a  mittimus  issued  on  a  Judgment  of  a  dis- 
trict court  on  the  charge  of  larceny  in  the  second  degree:  Held, 
that  the  Judgment  as  to  costs  Is  in  excess  of  the  Jurisdiction  of  the 
court,  but  the  same  being  separable  from  the  Judgment  as  to  im- 
prisonment must  be  treated  as  surplusage  and  the  petitioner  re- 
manded to  serve  out  the  term  of  imprisonment  and  to  then  be 
discharged. 

opinion  op  the  court  by  quarles,  J. 

The  petitioners  Thomas  G.  Silva  and  Y.  Endo  were  ar- 
rested and  charged  on  the  13th  day  of  November,  1916,  in 
the  district  court  of  North  Kona  of  the  offence  of  larcenv 
in  the  second  degree,  and  then  and  there  plead  guilty  to  said 
charge.  Thereupon  the  district  court  sentenced  each  of  the 
petitioners  to  be  imprisoned  for  a  term  of  one  year  in  jail 
and  to  pay  the  costs  taxed  against  each  in  the  sum  of  $2.50, 
and  under  mittimus  they  were  confined  in  the  jail  at  Kailua. 


RE  SILVA,  23  Haw.  766.  767 

Opinion  of  the  Court. 

To  procure  their  discharge  from  said  imprisonment  the  peti- 
tioners, on  December  12, 1916,  petitioned  to  the  circuit  court 
of  the  third  judicial  circuit  for  a  writ  of  habeas  corpus,  whidi 
writ  was  duly  issued.  The  sheriff  made  return  to  said  writ 
and  as  a  part  tJiereof  the  mittimus  under  which  petitioners 
were  confined  is  attached  thereto.  After  hearing  the  writ 
was  discharged  and  the  petitioners  were  remanded  to  the 
custody  of  the  respondent  sheriff.  From  the  judgment  dis- 
charging the  writ  and  remanding  the  petitioners  they  have 
appealed  to  this  court. 

The  principal  question  before  us  is  whether  or  not  the 
sentence  imposed  upon  the  defendants  by  the  district  court 
is  void  because  in  excess  of  the  jurisdiction  of  the  court,  in- 
asmuch as  to  the  maximum  sentence  which  may  be  imposed 
the  court  added  the  sum  of  $2.50  costs  against  each  of  the 
petitioners.  This  question  is  to  be  determined  by  the  appli- 
cation and  interpretation  of  certain  sections  of  the  Revised 
Laws  which  are  as  follows: 

"Sec.  2299.  Criminal,  generally.  District  magistrates  shall 
have  jurisdiction  of,  and  their  criminal  jurisdiction  is  hereby 
limited  to,  criminal  offenses  punishable  by  fine,  or  by  im- 
prisonment not  exceeding  one  year  whether  with  or  without 
hard  labor  or  with  or  without  fine.  Provided,  however,  that 
they  shall  not  have  jurisdiction  over  any  offense  for  which 
the  accused  cannot  be  held  to  answer  unless  on  a  present- 
ment or  indictment  of  a  grand  jury;  and,  provided,  further, 
that  in  any  case  cognizable  by  a  district  magistrate  as  afore- 
said in  which  the  accused  shall  have  the  right  to  a  trial  by 
jury  in  the  first  instance,  the  district  magistrate,  upon  de- 
mand by  the  accused  for  such  trial  by  jury,  shall  not  exer- 
cise jurisdiction  over  such  case,  but  shall  examine  and  dis- 
charge or  commit  for  trial  the  accused  as  provided  by  law, 
but  if  in  any  such  case  the  accused  shall  not  demand  a  trial 
by  jury  in  the  first  instance,  the  district  magistrate  may  ex- 
ercise jurisdiction  over  the  same  subject  to  the  right  of  ap- 
peal as  provided  by  law." 
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"Sec.  3932.  Degrees;  punishment.  Larceny  is  of  two  de- 
grees, first  and  second.  Larceny  of  the  property  of  the  value 
of  more  than  fifty  dollars  is  in  the  first  degree,  and  shall  be 
punished  by  imprisonment  at  hard  labor  not  more  than  ten 
years. 

"All  other  larceny  is  in  the  second  degree  and  shall  be 
punished  by  imprisonment  at  hard  labor  not  more  than  one 
year,  or  by  fine  not  exceeding  one  thousand  dollars." 

"Sec.  3779.  Fees  not  payable  by  defendant.  It  shall  not 
be  lawful  to  take,  demand,  or  receive  any  court  fees  for  the 
issuing  of  any  process  for  or  on  behalf  of  any  person  charged 
with,  or  indicted  for,  any  felony  or  as  accessory  thereto,  or 
with  or  for  any  misdemeanor  in  any  court  of  criminal  juris- 
diction ;  nor  shall  it  be  lawful  to  take,  demand  or  receive  any 
fees  from  any  such  person  for  taking  any  recognizance  of 
bail,  or  issuing  any  writ  of  habeas  corpus,  or  recording  any 
appearance,  or  plea  to  any  information,  or  for  discharging 
any  recognizance  taken  from  any  such  person,  or  surety  or 
sureties  for  them,  but  all  costs  may  be  ordered  to  be  paid  by 
the  person  charged  and  convicted  as  part  of  the  judgment." 

"Sec.  3853.  Execution  for  costs.  Whenever  in  any  crim- 
inal case  a  judgment  of  fine  and  costs  or  either  of  Uiem, 
whether  with  or  without  imprisonment  or  other  penalty,  is 
imposed,  execution  may  be  issued  thereon  after  ten  dasrs 
from  the  time  of  judgment  as  on  a  judgment  in  a  civil 
action." 

"Sec.  3854.  Imprisonment  for  fine;  poor  convict.  When 
any  such  judgment  of  fine  and  costs  or  either  of  them,  is  not 
satisfied  by  immediate  payment  thereof,  the  offends*  so  sen- 
tenced shall  be  committed  to  prison,  there  to  remain,  at  hard 
labor  or  otherwise  in  the  discretion  of  the  court  or  magis- 
trate, until  such  judgment  is  satisfied;  provided,  however, 
that  hard  labor  shall  not  be  imposed  in  cases  of  misde- 
meanor; and  provided,  further,  that  when  any  poor  convict 
shall  have  been  so  imprisoned  for  one  year,  he  may  be  dis- 
charged from  custody  by  order  of  any  circuit  judge  upon 
proof  that  he  has  not  since  his  conviction  had  any  estate  out 
of  which  he  could  have  satisfied  such  judgment,  and  that  he 
is  not  held  for  any  other  cause;  and  provided  further  that 
such  imprisonment,  together  with  any  other  imprisonment 
that  may  have  been  imposed  by  the  same  sentence,  shall  not 
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in  any  case  of  misdemeanor  extend  beyond  the  term  of  one 
year.'' 

*'Sec.  3855.  Working  out  by  imprisonment.  When  any 
person  shall  be  so  sentenced  to  pay  a  fine  and  costs  or  either 
of  them  and  shall  be  imprisoned  for  non-payment  of  the 
same,  the  time  of  such  imprisonment  shall  be  deemed  to  dis- 
charge the  same  at  the  rate  of  one  dollar  a  day/' 

By  the  first  section  quoted  the  jurisdiction  of  district 
magistrates  in  criminal  cases  is  limited  to  offenses  punish- 
able by  fine  or  by  imprisonment  not  exceeding  one  year  with- 
out hard  labor  (see  Territory  v.  Overbay,  ante  91)  or  with 
or  without  fine.  By  the  provisions  of  section  3932  the  maxi- 
mum punishment  for  larceny  in  the  second  degree  is,  either 
by  fine  not  exceeding  one  thousand  dollars  or  by  imprison- 
ment not  more  than  one  year.  By  the  wording  of  the  statute 
the  punishment  must  be  either  a  fine  or  imprisonment  but 
cannot  be  both.  By  the  provisions  of  section  3779  court  fees 
or  costs  are  not  taxable  against  the  defendant  in  a  criminal 
case,  but  the  costs  may  be  ordered  to  be  paid  by  the  person 
charged  and  convicted  as  a  part  of  the  judgment.  This  sec- 
tion clearly  indicates  a  policy  of  not  charging  the  cost  of  a 
criminal  prosecution  to  the  accused  in  case  of  his  conviction 
unless  it  be  done  as  a  part  of  the  punishment.  The  court, 
having  sentenced  the  defendants  to  the  maximum  term  of 
imprisonment,  was  without  authority  to  impose  any  pecu- 
niary punishment,  and  therefore  that  part  of  the  judgment 
imposing  costs  upon  the  petitioners  is  in  excess  of  the  juris- 
diction of  the  district  court.  This  view  is  strengthened  by 
the  wording  of  section  3854,  especially  the  last  proviso  there- 
in, prohibiting  in  a  case  of  misdemeanor  the  imprisonment 
of  the  defendant  upon  conviction  for  fine  and  costs  beyond 
a  term  of  one  year.  We  therefore  hold  that  that  part  of  the 
judgment  against  the  defendants  subjecting  them  to  the 
payment  of  costs,  for  which  they  may  be  imprisoned,  if 
they  be  not  paid,  at  the  rate  of  one  dollar  a  day,  was  erro- 


770  JUNE,  1917. 

opinion  of  the  Court 

neous  and  void,  but  the  same  may  be  treated  as  surplusage 
as  it  is  separable  from  the  judgment  sentencing  the  peti- 
tioners to  imprisonment  for  one  year.  This  conclusion  is 
sustained  by  the  ruling  in  the  case  of  United  States  v. 
Pridgeon,  153  U.  S.  48,  62,  and  other  authorities.  But  the 
circuit  court  in  discharging  the  writ  and  remanding  the 
petitioners  to  the  custody  of  the  sheriiBf  should  have  re- 
manded them  to  serve  out  the  remainder  of  the  term  of  im- 
prisonment and  then  be  discharged. 

The  judgment  discharging  the  writ  of  habeas  corpus  is 
affirmed  and  petitioners  are  remanded  to  the  custody  of 
the  respondent  sheriff  to  serve  out  the  remainder  of  the  term 
of  imprisonment  to  which  they  have  been  sentenced  and 
with  directions  to  discharge  the  i)etitioners  when  they  have 
fully  served  the  term  of  imprisonment  adjudged  against 
them. 

/.  S,  Ferry  for  petitioners. 

W,  H,  BeerSy  County  Attorney  of  Hawaii,  for  the  Terri- 
tory. 
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TERRITORY  v.  JOE  JIMENDE  CAPITAN. 

No.  1020. 

Exceptions  from  Circuit  Court,  Fourth  Circuit. 

Hon.  C.  K.  Quinn,  Judge. 

Argued  June  2,  1917.  Decided  June  15,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Seductiok — chastity — pleading  and  proof. 

In  a  prosecution  for  the  offense  of  seduction  under  R.  L.  1915, 
Sec.  3902,  the  chastity  of  the  female  need  not  be  alleged,  nor  need 
it  be  proved  before  it  has  been  attacked,  if  at  all.  The  unchaste 
character  of  the  prosecutrix  may  be  shown  in  defense.  Where  the 
burden  of  proof  lies  when  the  question  of  chastity  has  been  made 
an  issue,  quaere. 

m 

Same — corroboration. 

The  proTlsion  of  R.  L.  1915,  Sec.  3903,  that  no  person  shall  be 
convicted  of  seduction  upon  the  uncorroborated  testimony  of  the 
prosecutrix,  requires  supporting  evidence  as  to  the  promise  of 
marriage  and  the  carnal  connection,  but  not  as  to  the  previous 
chastity  of  the  prosecutrix,  or  that  she  was  unmarried. 

Same — same — evidence. 

Whether,  in  a  given  case,  there  was  any  corroboration  of  the 
testimony  of  the  prosecutrix  is  a  question  of  law,  but  where  there 
was  some  such  evidence  its  sufficiency  would  be  for  the  Jury  to 
determine.  Held,  in  this  case,  that  there  was  some  circumstantial 
corroborating  evidence,  and  that  its  weight  and  sufficiency  was 
for  the  jury. 

opinion  of  the  court  by  ROBERTSON.  C.J. 

The  defendant  was  tried  and  convicted  under  an  indict- 
ment charging  him  with  the  oifense  of  seduction.  Excep- 
tions to  the  denial  of  a  motion  for  a  directed  verdict  of  ac- 
quittal, to  the  verdict,  and  to  the  denial  of  a  motion  for  a 
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new  trial  have  raised  a  number  of  questions  which  are  in- 
volved in  the  general  question  whether  there  was  sufficient 
evidence  in  the  case  to  support  the  conviction.  It  is  con- 
tended that  there  was  a  failure  of  substantive  proof  and  a 
lack  of  the  corroboration  required  by  the  statute. 

Section  3902  of  the  Revised  Laws  provides  that  "Who- 
ever by  conspiracy  or  by  wilful  falsehood  or  deceit,  or  under 
promise  of  marriage,  seduces,  causes  or  procures  any  un- 
married female  to  commit  fornication  shall  be  punished," 
etc.  There  was  competent  evidence  tending  to  prove  that 
the  prosecutrix  and  the  defendant  were  unmarried  persons; 
that  they  were  engaged  to  be  married ;  that  at  Olaa,  county 
of  Hawaii,  on  the  14th  day  of  November,  1915,  the  defend- 
ant urged  upon  the  prosecutrix  that  as  they  were  engaged 
he  would  like  to  have  sexual  intercourse  with  her,  saying 
that  if  she  did  not  consent  it  would  show  that  she  did  not 
love  him;  tliat  she  at  first  objected  but  upon  his  earnest 
promise  that  he  would  marry  her  she  yielded  to  his  persua- 
sion ;  and  that  the  prosecutrix  had  not  previously  committed 
sexual  intercourse. 

As  to  proof  of  chastity.  The  statutes  in  some  of  the  States 
include  in  the  definition  of  the  ofiFense  of  seduction  the  ele- 
ment of  chastity  on  the  part  of  the  prosecutrix,  but  the 
statute  of  this  Territory  does  not  include  it.  But  as  the 
nature  of  the  ofiFense  is  such  that  it  cannot  be  committed 
upon  a  prostitute  or  strumpet,  the  unchaste  character  of 
the  prosecutrix  may  always  be  shown  in  defense.  See  Wood- 
ward V,  Rep.,  10  Haw.  416;  Caldwell  v.  State,  83  S.  W. 
(Ark.)  928;  Wilson  v.  State,  73  Ala.  527,  535.  The  chastity 
of  the  prosecutrix  need  not  be  alleged,  nor  need  it  be  proved 
before  it  has  been  attacked,  if  at  all.  There  is  a  conflict 
of  authority  as  to  where  the  burden  of  proof  lies  when  the 
question  of  chastity  has  been  made  an  issue,  but  that  point 
is  not  involved  here.  In  the  case  at  bar  the  testimony  of  the 
prosecutrix  that  she  had  had  sexual  intercourse  with  no  one 
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other  than  the  defendant  was  not  contradicted. 

As  to  corroboration.  Section  3903  of  the  Revised  Laws 
provides  that  "no  person  shall  be  convicted  of  rape,  seduc- 
tion or  abduction,  upon  the  mere  testimony  of  such  female 
uncorroborated  by  other  evidence  direct  or  circumstantial." 
We  do  not  sustain  the  contention  of  counsel  that  corrobora- 
tion must  extend  to  every  point  in  the  case.  That  there 
need  be  no  corroboration  of  the  chastity  of  the  prosecutrix 
follows  from  what  has  already  been  said.  And  we  hold  that 
it  does  not  extend  to  the  fact  of  the  prosecutrix  being  an 
unmarried  female. 

"The  weight  of  authority  tends  to  establish  as  the  rule 
that  it  is  not  necessary  that  the  corroboration  should  extend 
to  all  the  elements  of  the  offense.  It  must  extend  to  the  facts 
that  the  defendant  had  sexual  intercourse  with  the  prose- 
cutrix and  obtained  her  consent  thereto  by  the  use  of  seduc- 
tive arts  or  by  a  promise  of  marriage,  but  it  is  not  necessary 
that  she  should  be  corroborated  as  to  her  previous  chastity 
or  as  to  the  fact  that  she  was  unmarried  at  the  time  of  the 
alleged  seduction."   25  A.  &  E.  Enc.  Law  (2d  ed.)  244,  245. 

Under  statutes  similar  to  ours  it  is  held  that  the  support- 
ing evidence  need  go  only  to  the  promise  of  marriage  and 
the  carnal  connection.  Armstrong  v.  People,  70  N.  Y.  38; 
Carrens  v.  State,  91  S.  W.  (Ark.)  30;  People  v.  Clark,  33 
Mich,  112;  Ferguson  v.  State,  15  So.  (Miss.)  66;  Russell  v. 
State,  77  Neb.  519,  527.  In  the  case  at  bar  the  fact  that  the 
parties  were  engaged  to  be  married  was  admitted  by  the 
defendant  through  his  counsel  at  the  trial.  The  fact  that 
the  parties  were  engaged  to  be  married  is  evidence  that  the 
seduction,  if  accomplished,  was  under  the  promise  of  mar- 
riage. The  question  then  is  whether  there  was  corroboration 
of  the  testimony  of  the  complaining  witness  that  sexual 
intercourse  was  committed.  The  prosecutrix  testified  that 
she  was  seventeen  years  old;  that  the  defendant  came  to 
her  home  on  a  Sunday  afternoon;  that  her  parents  were 
away  at  the  time;  that  her  younger  sister  was  at  home  but 
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upon  the  defendant's  arrival  she  went  out;  that  she  and  the 
defendant  sat  first  on  the  verandah,  then  went  into  the 
parlor;  that  upon  consenting  to  yield  to  the  defendant's 
importunity  she  closed  and  locked  the  kitchen  and  parlor 
doors;  that  after  the  act  had  been  committed  she  and  the 
defendant  went  out  again  to  the  front  verandah,  and  after- 
wards went  together  to  a  neighbor's  place  where  a  dance 
was  going  on ;  that  the  defendant  had  frequently  visited  her 
for  a  month  or  so  during  which  time  they  had  been  engaged ; 
and  that  in  December  the  defendant  went  to  the  island  of 
Kauai.  The  complainant's  sister  testified  that  she  was  at 
home  when  the  defendant  came  to  the  house ;  that  she  went 
out  to  play  with  another  girl;  that  she  left  the  prosecutrix 
and  the  defendant  alone  in  the  house;  and  that  later,  on  re- 
turning to  the  house,  she  found  the  back  door  locked,  and 
going  around  to  the  front  found  the  two  sitting  on  the  ve- 
randah. An  aunt  of  the  prosecutrix  who  lived  in  the  same 
neighborhood  testified  that  the  defendant  came  to  her  house 
on  the  day  in  question,  and  in  reply  to  a  question  as  to 
where  he  was  going  he  said  he  was  going  to  his  girl's  house; 
that  she  told  him  not  to  go  there  because  the  parents  were 
away  and  the  girl  was  alone ;  that  he  then  said  he  would  not 
go  there;  that  about  half  an  hour  later  she  saw  the  defend- 
ant walking  in  the  direction  of  the  prosecutrix'  home;  and 
that  she  afterwards  went  over  there  and  saw  him  and  the 
prosecutrix  on  the  verandah  of  the  house.  The  only  othw 
witness  to  testify  in  the  case  was  one  Frank  Murera.  He 
testified  that  while  passing  by  on  the  day  in  question  he  saw 
the  prosecutrix  and  the  defendant  in  the  front  room  of  the 
house;  that  the  door  was  open;  and  that  he  saw  the  prose- 
cutrix' sister  and  another  girl  out  on  the  road.  The  prose- 
cutrix had  testified  that  Frank  Murera  passed  the  house  be- 
fore the  sexual  act  took  place.  The  corroboration  required 
by  the  statute  need  not  be  of  such  force  as  would  prove  the 
facts  independently  of  the  female's  testimony.  36  Cyc.  1364. 
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Whether,  in  a  given  case,  there  was  any  corroboration  of  the 
testimony  of  the  prosecutrix  is  a  question  of  law,  but  where 
there  was  some  such  evidence  its  sufficiency  would  be  for 
the  jury  to  determine.  Hay  v.  State,  178  Ind.  478;  State  v. 
Waterman,  75  Kan.  253,  257 ;  State  v.  Lockerby,  50  Minn. 
363 ;  State  v.  Smith,  84  la.  522,  525.  Proof  of  mere  oppor- 
tunity does  not  of  itself  amount  to  corroboration,  but  as 
sexual  intercourse  is  seldom  susceptible  of  direct  proof  it 
may  be  inferred  from  circumstances,  opportunities  and  the 
conduct  of  the  parties,  and  in  cases  of  this  character  the 
corroboration  will  generally  be  found  to  depend  upon  cir- 
cumstantial evidence.  Each  case  must  depend  upon  its  own 
circumstances,  and  the  views  expressed  by  the  courts  in  the 
decided  cases  are  helpful  only  in  a  general  way.  In  Arm- 
strong V.  People,  supra,  the  court  said, 

"It  is  conceded  by  the  authorities  that  direct  evidence  in 
support  is  not  capable  of  production,  and  that  the  require- 
ment of  supporting  evidence  is  met,  when  from  testimony 
of  other  witnesses  such  opportunities  are  shown  to  have  ex- 
isted, and  such  relations  to  have  been  formed,  as  to  make  it 
probable  that  the  act  may  have  been  done.  ♦  ♦  •  When 
these  circumstances  and  relations  have  been  shown,  the  sup- 
porting evidence  has  been  furnished.  How  great  its  strength, 
or  how  close  its  applicJability  to  the  act  as  spoken  to  by  the 
principal  witness,  is  for  the  jury  to  determine."  70  N.  Y.  45. 

In  Mills  V.  Com.,  93  Va.  815,  818,  it  was  said, 

"No  case  has  occurred,  it  is  believed,  in  which  it  has  been 
necessary  accurately  to  weigh  and  discriminate  the  charac- 
ter, quantity  or  degree  of  supporting  testimony  necessary  to 
justify  a  conviction;  nor  is  it  the  purpose  of  this  opinion 
to  undertake  to  indicate  the  precise  amount  of  corroborating 
testimony  which  would  in  all  cases  be  found  sufficient.  It  is 
sufficient  here  to  say  that  it  must  be  evidence  which  does 
not  emanate  from  the  mouth  of  the  seduced  female;  that  it 
must  not  rest  wholly  upon  her  credibility,  but  must  be  such 
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evidence  as  adds  to,  strengthens,  confirms  and  corroborates 
her." 

In  Curry  v.  State,  151  S.  W.  (Tex.)  319,  the  court  said, 

'^However,  we  do  say  that  the  law  is  that  the  testimony 
of  the  injured  party  in  cases  of  this  character  does  not  have 
to  be  corroborated  in  eadi  and  all  of  the  necessary  elements 
of  the  oflFense,  and  that  the  corroborative  evidence  may  be 
slight,  and  that  the  requirements  of  the  statute  are  fulfilled 
if  there  be  any  corroborating  evidence  which,  of  itself,  tends 
to  connect  the  accused  with  the  commission  of  the  offence. 
Such  corroboration  only  is  necessary  as  is  sufficient  to  satisfy 
a  jury,  beyond  a  reasonable  doubt,  of  the  truth  of  the  charge, 
in  connection  with  the  testimony  of  the  accomplice." 

In  Ferguson  v.  State,  15  So.  (Miss.)  66,  70,  the  court  said, 

"The  object  of  the  law  is  to  prevent  the  conviction  of  one 
accused  on  the  unsupported  testimony  of  one  participating 
in  the  conmiission  of  the  offense.  As  with  the  accomplice,  so 
here,  corroboration  to  the  extent  of  fairly  tending  to  con- 
nect the  accused  with  the  commission  of  the  offense  should 
be  held  sufficient.  The  female  seduced  appears  on  the  wit- 
ness stand  as  quasi  particeps  criminis,  and  under  a  cloud. 
Whatever  other  evidence  will  fairly  satisfy  the  jury  that  she 
is  truthful  and  worthy  of  belief  must  be  held  sufficiently 
corroborative ;  and  when  she  is  supported  as  to  the  promise 
of  marriage  and  the  act  of  sexual  intei:course, — the  two  great 
tundamental  essentials, — the  corroboration,  we  think,  will 
be  sufficient." 

In  the  case  at  bar  we  think  it  cannot  be  said  that  the  testi- 
mony, other  than  that  of  the  prosecutrix,  shows  nothing 
more  than  an  opportunity  to  commit  sexual  intercourse 
with  the  girl.  It  showed  that  the  defendant  had  been  told 
that  her  parents  were  away  from  home;  that  he  had  been 
asked  by  the  aunt  not  to  go  to  the  house  for  that  reason ; 
that  he  said  he  would  not  go  there,  but  nevertheless  he  did 
go;  that  the  two  were  alone  in  the  house  for  some  time; 
and  that  the  back  door  had  been  locked.  There  was  nothing 
in  the  evidence  to  indicate  that  a  scheme  had  been  concocted 
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to  blackmail  the  defendant.  We  hold  that  there  was  circum- 
stantial evidence  of  corroboration,  and  that  its  weight  and 
sufficiency  as  tending  to  establish  the  truth  of  the  testimony 
of  the  prosecutrix  was  for  the  jury.  See  generally,  State  v. 
Holter,  30  S.  D.  353, 369;  Murphy  v.  State,  143  S.  W.  (Tex.) 
616,  619;  State  v.  Timmens,  4  Minn.  241,  248;  State  v, 
Whitaker,  87  S.  E.  (S.  C.)  1001.  There  were  no  exceptions 
to  the  instructions  and  we  presume  the  case  was  fairly  sub- 
mitted to  the  jury. 

The  exceptions  are  overruled. 

W.  H.  Beers,  County  Attorney  of  Hawaii  (S.  S.  Rolph, 
Deputy  County  Attorney  of  Hawaii,  with  him  on  the  brief) , 
for  the  Territory. 

/.  S,  Ferry  (J.  W.  Russell  with  him  on  the  brief)  for  de- 
fendant. 
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Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Contract — release  on  conditions  subsequent. 

The  release  of  an  existing  debt  upon  conditions  subsequent 
merely  suspends  the  right  of  action  thereon  until  such  time,  if 
ever,  the  event  contemplated  occurs.  The  release  will  be  avoided 
if  the  conditions  are  not  complied  with. 
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Samiu — illegal  contract  not  to  he  enforced  hy  court, 

A  party  to  an  illegal  contract  cannot  come  into  a  court  of  law 
and  ask  to  have  his  illegal  objects  carried  out;  nor  can  he  set  up 
a  case  in  which  he  must  necessarily  disclose  an  illegal  purpose  as 
the  groundwork  of  his  claim.  Courts  of  Justice  will  never  recog- 
nize or  uphold  any  transaction  which  in  its  object,  operation  or 
tendency  is  calculated  to  be  prejudicial  to  the  public  welfare. 

Same — void  as  against  public  policy. 

The  state  has  a  general  interest  in  the  freedom  of  its  people  in 
the  exercise  of  their  legal  and  normal  rights  and  any  contract 
that  is  subversive  of  those  rights  without  any  benefit  to  the  re- 
strainor  is  against  public  policy. 

Same — same. 

A  contract  which  attempts  to  restrain  another  from  incurring 
indebtedness  in  the  sum  of  one  thousand  dollars  and  upwards 
without  limit  as  to  time  or  place,  without  benefit  to  the  covenantee, 
is  an  unreasonable  restraint  of  trade  and  void  because  against 
public  policy. 

Pleading — rule  of  court. 

A  rule  of  court  requiring  a  defendant  to  give  notice  that  the 
defense  of  illegality  will  be  relied  upon  does  not  apply  where  the 
illegality  appears  upon  the  face  of  the  plaintiff's  complaint. 

OPINION  OF  THE  COURT  BY  COKE,  J. 
(Robertson,  C.J.,  dissenting.) 

The  defendants  are  the  executors  of  the  will  of  Eliza  Roy, 
deceased,  who  died  on  or  about  August  29,  1912.  The  plain- 
tiff is  a  daughter  of  Eliza  Roy.  On  November  27,  1905,  and 
for  a  long  time  prior  thereto,  Eliza  Roy  was  indebted  on 
three  separate  promissory  notes  which  were  at  that  date 
owned  and  held  by  plaintiff.  The  total  amount  of  indebted- 
ness on  these  several  obligations  amounted,  in  principal  and 
interest,  to  $14,490.83,  the  greater  part  of  which  was  accu- 
mulated interest.  On  that  date  the  plaintiff  and  Eliza  Roy 
entered  into  an  agreement  respecting  said  indebtedness,  in 
which  agreement  Eliza  Roy  acknowledged  the  indebtedness 


ROBINSON  V.  THURSTON,  23  Haw.  777.        779 

Opinion  of  the  Court. 

of  $14,490.83  as  due  from  her  to  the  plaintiff  Caroline  J. 
Robinson,  and  the  said  Caroline  J.  Robinson,  in  considera- 
tion of  the  sum  of  ten  dollars  and  in  further  consideration  of 
the  covenants  and  agreements  of  Eliza  Roy  set  forth  in  the 
agreement,  acknowledged  full  payment  and  settlement  of 
the  indebtedness  upon  the  proviso  that  if  Eliza  Roy  should 
at  any  time  thereafter  mortgage  or  sell  any  of  her  real 
estate  or  incur  indebtedness  amounting  at  any  one  time  to 
the  sum  of  one  thousand  dollars  and  upwards,  without  the 
consent  in  writing  of  Caroline  J.  Robinson,  then  and  in  such 
case  the  acknowledgment  of  payment  of  said  indebtedness, 
and  the  release  and  cancelation  and  discharge  of  said  notes 
would  be  null  and  void  and  of  no  effect,  and  the  said  indebt- 
edness would  thereby  become  immediately  due  and  payable. 
As  this  case  turns  entirely  upon  the  agreement  made  be- 
tween Eliza  Roy  and  plaintiff  the  same  is  set  forth  in  full 
as  follows,  to  wit : 

"This  agreement  made  this  twenty-seventh  day  of  No- 
vember by  and  between  Caroline  J.  Robinson  of  Honolulu, 
Territory  of  Hawaii,  and  Mrs.  Eliza  Roy,  widow  of  W. 
F.  Roy  of  Kona,  Island  of  Hawaii,  Witnesseth : 

"Whereas  the  said  Eliza  Roy  is  indebted  to  the  said  Caro- 
Ime  J.  Robinson  in  the  following  sums:—''  (Here  the  notes 
are  separately  listed  and  described). 

"Total  amount  of  principal  and  interest  as  of  November 
23,  1905  $14,490.83. 

"And  Whereas  the  said  Caroline  J.  Robinson  has  agreed 
to  cancel  and  release  the  said  indebtedness  and  the  said 
notes  and  mortgages  and  to  release  the  said  Eliza  Roy  from 
said  indebtedness  and  all  claims  under  said  notes  and  mort- 
gages on  the  terms  and  conditions  hereinafter  contained  ; 
and  the  said  Eliza  Roy  has  agreed  to  said  terms  and  con- 
ditions ; 

"Now  therefore  in  consideration  of  the  premises  and  of 
the  sum  of  Ten  Dollars  ($10)  to  the  said  Caroline  J.  Rob- 
inson paid  by  the  said  Eliza  Roy,  the  receipt  whereof  by 
the  said  Caroline  J.  Robinson  is  hereby  acknowledged  and 
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in  further  consideration  of  the  covenants  and  agreements 
of  the  said  Eliza  Roy  hereinafter  contained  the  said  Caroline 
J.  Robinson  doth  hereby  acknowledge  full  payment  and 
settlement  of  said  indebtedness,  principal  and  interest,  here- 
inabove set  forth  and  doth  hereby  release,  the  same  and 
cancel  and  discharge  the  said  notes  and  mortgages; 

"Provided  however  that  if  the  said  Eliza  Roy  shall  at  any 
time  hereafter  mortgage  or  sell  any  of  her  real  estate  or 
shall  incur  indebtedness  amounting  at  any  one  time  to  the 
sum  of  One  Thousand  Dollars  ($1,000)  and  upwards  with- 
out the  consent  in  writing  of  the  said  Caroline  J.  Robinson, 
then  and  in  any  such  case  this  acknowledgment  of  payment 
of  said  indebtedness  and  said  release  and  cancellation  and 
discharge  of  said  notes  and  mortgages  shall  be  null  and  void 
and  of  no  eflFect  and  said  enumerated  indebtedness  and  in- 
terest thereon  shall  immediately  become  due  and  payable 
by  the  said  Eliza  Roy,  her  heirs,  executors,  administrators 
and  assigns  to  the  said  Caroline  J.  Robinson,  her  heirs,  ex- 
ecutors, administrators  and  assigns  with  interest  thereon 
at  the  several  rates  aforesaid,  in  the  same  manner  as  though 
this  acknowledgment  of  pajonent  and  release  of  said  notes 
and  mortgages  had  not  been  made. 

"The  said  Eliza  Roy  in  consideration  of  the  foregoing 
agreements  on  the  part  of  said  Eliza  Roy,  for  herself,  her 
heirs,  executors,  administrators  and  assigns  doth  h«-eby 
covenant  and  agree  with  the  said  Caroline  J.  Robinson,  her 
heirs,  executors,  administrators  and  assigns  that  she  will  not, 
without  the  approval  in  writing  of  the  said  Caroline  J.  Rob- 
inson, sell  or  mortgage  any  of  her  lands  or  incur  any  indebt- 
edness in  excess,  at  any  one  time,  of  the  sum  of  One  Thou- 
sand Dollars  ($1,000). 

"And  the  said  Eliza  Roy  doth  hereby  acknowledge  that 
the  said  enumerated  indebtedness  and  interest  thereon  as 
hereinabove  set  forth  are  now  due  and  payable  to  the  said 
Caroline  J.  Robinson  and  doth  hereby  agree  that  in  case  of 
the  violation  by  her  of  her  said  above  agreement  and  cove- 
nant, or  any  part  thereof,  then  and  in  such  case  the  said  in- 
debtedness, principal  and  interest  shall  be  and  become  imme- 
diately due  and  payable  to  the  said  Caroline  J.  Robinson,  her 
heirs,  executors,  administrators  and  assigns,  in  the  same 
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manner  as  though  this  acknowledgment  of  payment  and  re- 
lease had  not  been  made. 

"In  Witness  Whereof  the  said  parties  hereto  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above 
written. 

"Caroline  J.  Robinson 

her 
"Witness  "Eliza  Roy  X 

"L.  A.  Thurston  mark'' 

It  is  conceded  that  this  agreement  was  executed  Novem- 
ber 27,  1905. 

After  the  death  of  Eliza  Roy  the  plainti£F  duly  presented 
to  the  defendants,  as  executors  aforesaid,  her  claim  under 
and  in  respect  of  said  promissory  notes,  demanding  pay- 
ment thereof.  This  claim  having  been  rejected  by  defend- 
ants plaintiff  conmienced  her  action  in  the  circuit  court  for 
recovery  of  said  claim,  alleging  in  her  complaint,  in  sub- 
stance, that  said  notes  had  become  due  to  plaintiff  by  reason 
of  the  fact  that  after  the  execution  of  the  agreement  of 
November  27,  1905,  and  prior  to  her  death,  "said  Eliza  Roy 
did  sell  and  convey  certain  portions  of  her  real  estate  with- 
out the  consent  of  the  said  plaintiff,  and  did,  without  the 
consent  of  plaintiff,  incur  indebtedness  amounting  in  the 
aggregate  at  one  time  to  more  than  one  thousand  dollars." 

The  defendants  answered  denying  generally  all  of  the  alle- 
gations of  the  complaint  and  gave  notice  that  among  other 
defenses  they  intended  to  rely  upon  the  defense  of  payment, 
statute  of  frauds  and  the  statute  of  limitations.  Shortly 
thereafter  defendants  filed  an  amended  answer  admitting 
some  of  the  allegations  of  the  complaint  and  generally  deny- 
ing the  allegations  not  so  admitted,  and  further  setting  up 
as  a  defense  that  all  of  plaintiff's  claims  against  Eliza  Roy 
were  fully  paid  and  settled  by  the  agreement  dated  Novem- 
ber 27,  1905,  and  that  all  of  said  claims  were  barred  by  the 
statute  of  limitations.     Upon  the  issues  thus  formed  the 
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cause  went  to  trial  before  the  circuit  court  of  the  first  circuit 
without  a  jury,  the  right  to  a  trial  by  jury  having  been 
waived  by  both  parties.  At  the  conclusion  of  the  case  the 
trial  court  rendered  a  decision  in  which  it  found  as  a  fact 
that  Eliza  Roy,  prior  to  her  death  and  after  the  execution 
of  said  agreement  of  November  27,  1905,  did  incur  indebted- 
ness at  one  time  to  an  aggregate  amount  of  more  than  one 
thousand  dollars. 

The  trial  court  held,  however,  that  under  the  provisions 
of  said  agreement  the  claims  of  plaintiff  wwe  totally  re- 
leased and  discharged;  that  the  clause  in  said  agreement 
which  acknowledged  full  payment  and  satisfaction  of  the 
indebtedness  and  released,  canceled  and  discharged  the 
notes,  constituted  a  complete  liquidation  thereof;  that  the 
same  became  utterly  and  absolutely  extinguished  and  could 
have  no  further  existence  as  a  legal  obligation.  The  trial 
court  adopted  the  law  as  expressed  in  the  case  of  Tyson  v. 
Dorr,  6  Whart.  (Pa.)  255,  and  gave  judgment  in  favor  of  de- 
fendants and  plaintiff  comes  here  on  a  writ  of  error. 

The  plaintiff  abandoned  her  claim  that  Eliza  Roy  vio- 
lated the  provisions  of  the  agreement  against  the  alienation 
of  her  property  without  the  written  consent  of  the  plaintiff 
and  now  relies  solely  upon  the  alleged  violation  of  that  part 
of  the  agreement  which  prohibited  Mrs.  Roy  from  incurring 
indebtedness  at  any  one  time  in  the  sum  of  one  thousand 
dollars  or  upwards  without  the  written  consent  of  plaintiff. 
Thus  the  issues  are  narrowed  down  to  a  consideration  of 
this  single  clause  in  the  agreement.  The  trial  court  having 
found  that  Mrs.  Roy,  subsequent  to  the  date  of  the  agree- 
ment and  prior  to  her  death,  did  incur  indebtedness  at  one 
time  in  the  sum  of  one  thousand  doUars  and  upwards,  we 
are  unwilling  to  disturb  this  conclusion,  although  the  evi- 
dence was,  to  say  the  least,  not  overly  strong.  It  appears 
from  the  evidence  that  after  Mrs.  Roy^s  death  various  debts 
which  she  is  alleged  to  have  incurred  while  living  were 
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brought  to  light,  amounting  in  all  to  the  sum  of  $1386.45. 
The  greater  portion  of  this  indebtedness  was  made  up  of  a 
telephone  bill  which  amounted  to  $768.  This  bill  had  been 
paid  by  her  son-in-law  in  instalments  from  time  to  time  and 
had  been  running  for  more  than  ten  years.  The  son-in-law 
testified  that  he  never  intended  to  present  the  bill  and  that 
the  same  was  first  mentioned  while  Mrs.  Roy  was  on  her 
deathbed,  at  which  time,  it  is  claimed,  she  acknowledged 
the  bill  and  directed  that  it  be  paid  by  her  representative. 
The  weakness  of  the  evidence  respecting  this  alleged  indebt- 
edness was,  perhaps,  in  a  large  measure  cured  by  admissions 
of  counsel  for  defendants  made  during  the  trial. 

The  record  now  before  us  discloses  that  the  first  note 
herein  referred  to  was  dated  in  1884,  the  second  in  1886  and 
the  third  in  1895.  The  last  payment  made  on  any  of  said 
notes  was  in  the  year  1889.  The  principal  of  said  notes 
amounts  to  the  sum  of  $5875  and  the  interest  now  claimed 
amounts  to  $12,707.  From  these  facts  the  statute  of  limita- 
tions would  appear  to  have  run  against  the  several  obliga- 
tions long  prior  to  the  execution  of  the  agreement  between 
Mrs.  Roy  and  the  plaintiflF  in  1905.  There  may  have  been 
promises  to  pay  or  other  acts  on  the  part  of  Mrs.  Roy 
which  would  have  revived  the  obligations  prior  to  the  mak- 
ing of  said  agreement.  Upon  this  subject  the  record  is  en- 
tirely silent. 

We  disagree  with  the  decision  of  the  trial  court  holding 
that  the  effect  of  the  agreement  was  a  complete  release  and 
discharge  of  the  indebtedness  and  that  ^'a  man  cannot  release 
a  personal  action  as  an  obligation  with  a  condition  subse- 
quent, but  the  condition  will  be  void,  for  a  personal  action 
once  suspended  is  extinguished  forever."  The  ancient  case 
of  Tyson  v.  Dorr,  supra,  cited  in  support  of  this  doctrine, 
has  long  since  been  discarded  and  the  modem  rule  is  that 
a  release  of  an  existing  debt  with  conditions  subsequent 
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merely  suspends  the  right  of  action  thereon  until  such  time, 
if  ever,  the  event  contemplated  occurs. 

''A  release  may  also  be  subject  to  a  condition  subsequent ; 
and  in  that  case  the  release  will  be  avoided  if  the  condition 
is  not  complied  with."  2  Addison  on  C!ontracts,  Pt.  2,  p.  836. 

"It  is  not  and  never  was,  true  that  in  no  mode  and  imder 
no  circumstances  can  a  personal  action  be  suspended."  BeU 
shaw  V.  Bush,  11  C.  B.  201. 

"There  are  also  cases  in  the  books  where  a  contract  hav- 
ing been  broken,  and  a  cause  of  action  having  accrued  there- 
on, a  new  contract  between  the  debtor  and  creditor  and  ad- 
ditional parties,  creating  new  rights  and  liabilities,  has  been 
made  and  accepted  as  a  conditional  accord  and  satisfaction 
and  discharge  of  the  cause  of  action,  so  that  if  the  new  con- 
tract is  carried  out  by  the  new  parties  in  all  its  integrity,  the 
original  cause  of  action  is  extinguished  and  gone  forever; 
and  if  it  is  not  fully  carried  out  the  party  is  remitted  to  his 
original  right  of  action  upon  the  original  contract."  2  Addi- 
son on  Contracts,  Pt.  2,  p.  838.  See  also  Newington  v.  Levy, 
6  L.  R.  C.  P.  180. 

"We  ♦  ♦  ♦  think  it  would  be  most  unjust  for  a 
debtor  to  be  allowed  to  take  advantage  of  a  release  only 
granted  on  a  condition  he  has  not  performed."  Hall  v.  Levy, 
10  L.  R.  C.  P.  154. 

There  is  another  phase  of  this  case  which,  while  almost 
wholly  ignored  in  the  court  below  and  in  the  briefs  and 
argument  of  counsel  before  this  court,  demands  considera- 
tion, and  that  is  the  question  of  the  validity  of  the  clause  in 
the  agreement  between  Eliza  Roy  and  plaintiff  herein  re- 
straining Eliza  Roy  from  incurring  indebtedness  at  any  one 
time  to  the  amount  of  one  thousand  dollars  or  upwards 
without  the  written  consent  of  plaintiff.  Under  other  cir- 
cumstances we  might  feel  constrained  to  ignore  all  ques- 
tions not  properly  urged  for  our  consideration  by  counsel. 
But  in  this  case  the  agreement  is  before  us  and  plaintiff  can 
only  prevail  upon  its  strength  and  validity.  If  we  find  that 
the  condition  in  the  agreement,  for  the  violation  of  which 
plaintiff  must  depend  solely  for  judgment  in  this  case,  is 
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for  any  reason  void,  we  conceive  it  to  be  our  duty  to  so 
declare. 

''No  principle  of  law  is  better  settled  than  that  a  party  to 
an  illegal  contract  cannot  come  into  a  court  of  law  and  ask 
to  have  his  illegal  objects  carried  out;  noc  can  he  set  up  a 
case  in  which  he  must  necessarily  disclose  an  illegal  purpose 
as  the  groundwork  of  his  claim."  9  Cyc.  546.  See  also  Pocor 
hontas  Coke  Co.  v.  Pomhatan  Coal  &  Coke  Co.,  56  S.  E.  264. 

"Under  the  principles  relating  to  the  doctrine  of  public 
policy,  as  applied  to  the  law  of  contracts,  courts  of  justice 
will  never  recognize  or  uphold  any  transaction  which  in  its 
object,  operation  or  tendency  is  calculated  to  be  prejudicial 
to  the  public  welfare."   6  R.  C.  L.  712. 

"Whether  a  contract  is  against  public  policy  is  a  question 
of  law  for  the  court."  9  Cyc.  483. 

The  clause  in  the  agreement  hereinabove  set  out  at- 
tempted to  restrain  Eliza  Roy  from  incurring  indebtedness 
at  any  one  time  in  the  sum  of  one  thousand  dollars  or  up- 
wards without  plaintiff's  written  consent.  This  restraint 
is  without  bounds  or  limit  either  as  to  place  or  duration. 
At  no  time  during  her  life  and  at  no  place  and  under  no 
circumstances  could  Eliza  Roy  incur  the  indebtedness  un- 
less with  the  consent  of  plaintiff  without  committing  a  breach 
of  the  condition  in  the  agreement.  Occasions  might  arise 
where  it  would  be  of  great  advantage  to  Mrs.  Roy  and  to 
her  estate  for  her  to  exercise  the  right  to  incur  indebtedness 
in  the  amount  mentioned.  An  emergency  might  occur  dur- 
ing her  lifetime,  caused  by  sickness  or  otherwise,  whereby 
her  self-preservation  would  demand  the  exercise  of  this 
right.  And  on  the  other  hand,  wherein  lay  the  benefit  to 
plaintiff  by  reason  of  this  extraordinary  and  unusual  re- 
straint upon  the  legal  rights  of  Mrs.  Roy,  to  wit,  the  right  to 
trade  upon  her  credit?  It  might  be  said  that  plaintiff,  being 
a  daughter  of  Mrs.  Roy,  would,  in  the  event  she  died  in- 
testate, become  one  of  the  heirs  of  her  estate  and  that  for 
this  reason  she  had  an  interest  in  the  conservation  of  her 
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mother's  property.  We  deem  this  consideration  altogether 
too  remote.  Mrs.  Roy  might  have  made  a  will  prior  to  her 
death  devising  her  property  to  her  other  children  or  even  to 
strangers,  in  which  event  the  plaintiff  would  have  no  interest 
in  the  property  of  which  her  mother  died  possessed.  See 
Kalanianaole  v.  Liliuokcdani,  ante  457, 472.  Then  how  could 
plaintiff  suffer  by  the  breach  of  the  contract?  As  a  matter 
of  fact  Mrs.  Roy  might,  by  the  exercise  of  her  right  to  incur 
indebtedness,  have  greatly  enhanced  the  value  of  her  estate. 
Ch.  J.  Parker,  in  Mitchel  v.  Reynolds,  1  P.  Wms.  181, 
said:  "A  particular  restraint  is  not  good  without  a  just 
reason  and  consideration." 

"The  •  ♦  »  question  is,  whether  this  is  a  reasonable 
restraint  of  trade.  And  we  do  not  see  how  a  better  test  can 
be  applied  to  the  question  whether  reasonable  or  not,  than 
by  considering  whether  the  restraint  is  such  only  as  to  afford 
a  fair  protection  to  the  interests  of  the  party  in  favour  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.  Whatever  restraint  is  larger  than  the 
necessary  protection  of  the  party,  can  be  of  no  benefit  to 
either,  it  can  only  be  oppressive;  and  if  oppressive,  it  is,  in 
the  eye  of  the  law,  unreasonable.  Whatever  is  injurious  to 
the  interests  of  the  public  is  void,  on  the  grounds  of  public 
policy."  Homer  v.  Graves,  131  Eng.  Rep.  287;  6  R.  C.  L.  p. 
789. 

The  growth  of  commerce  and  the  usages  of  trade  demand 
the  free  exercise  of  the  right  to  extend  credit  and  to  have 
credit  extended ;  to  enjoy  the  right  to  borrow  as  well  as  the 
right  to  lend ;  and  unless  there  appears  some  clear  and  posi- 
tive benefit  to  accrue  to  the  covenantee  by  reason  of  the 
subversion  of  these  rights  a  contract  to  that  effect  will  be 
held  an  unreasonable  restraint  of  trade  and  void  because 
against  public  policy. 

"Every  restraint  of  trade  which  is  larger  than  what  is  re- 
quired for  the  necessary  protection  of  the  party  with  whom 
the  contract  is  made  is  unreasonable  and  void,  as  injurious 
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to  the  interests  of  the  public  on  the  ground  of  public  policy." 
Mdllan  v.  May,  11  Mee.  &  W.  653.  See  also  63  Am.  Dec.  384. 

The  state  has  a  general  interest  in  the  freedom  of  its 
people  in  the  exercise  of  their  legal  and  natural  rights  and 
any  contract  that  tends  to  curtail  those  rights  without  any 
benefit  to  the  restrainor  is  against  public  policy.  The  right 
to  borrow  has  been  recognized  for  ages.  The  commerce  of 
the  world  is  conducted  largely  on  credit,  and  while  the  dis- 
position to  incur  indebtedness  may  in  some  instances  prove 
harmful,  yet  the  right  to  borrow  is  universally  recognized  as 
a  valuable  privilege  often  indulged,  and  not  infrequently  to 
the  great  benefit  and  advantage  of  the  borrower.  It  is  not 
an  over-statement  to  say  that  countless  firms  and  indivi- 
duals, and  even  nations,  are  constantly  being  saved  from 
financial  wreck  and  disaster  by  timely  recourse  to  this  privi- 
lege. 

"If  an  agreement  binds  the  parties  or  either  of  them,  or  if 
the  consideration  is,  to  do  something  opposed  to  the  public 
policy  of  the  state  or  nation,  it  is  illegal  and  absolutely  void, 
however  solemnly  made.  If  a  court  should  enforce  such 
agreements  it  would  employ  its  functions  in  undoing  what 
it  was  created  to  do."  9  Cyc.  481. 

"Any  stipulation,  agreement  or  contract  which  forbids  the 
debtor  from  discharging  his  obligation  by  borrowing  the 
money,  in  whole  or  in  part,  except  from  the  creditor,  is  sub- 
versive of  the  rights  of  the  citizen,  injurious  to  the  general 
welfare  of  the  public  and  is  therefore  void  on  the  high 
ground  of  public  policy."  Union  Cent,  Life  Ins,  Co.  v. 
Champlin,  65  Pac.  836. 

While  the  facts  of  the  case  just  cited  are  entirely  dissimilar 
to  those  of  the  case  at  bar,  yet  the  principles  of  law  therein 
enunciated  have  application  here. 

We  are  of  the  opinion  that  the  clause  in  ihe  agreement 
referred  to,  which  attempted  to  restrain  Eliza  Roy  from  in- 
curring indebtedness  to  the  amount  at  any  one  time  of  one 
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thousand  dollars  or  over  without  the  consent  of  plaintiff 
herein,  constituted  an  abnegation  of  her  legal  rights,  with- 
out benefit  to  plaintiff,  was  an  unreasonable  restraint  of 
trade  and  is  therefore  void  on  the  ground  of  public  policy. 
It  follows  that,  the  condition  being  void,  an  action  based 
upon  a  breach  thereof  could  not  be  maintained.  The  reasons 
advanced  by  the  trial  court  for  its  decision  in  favor  of  the 
defendants  were  erroneous,  but  the  conclusions  are  correct 
and  will  therefore  not  be  disturbed.  Notley  v.  Notley,  ante 
p.  724. 

The  judgment  of  the  circuit  court  is  affirmed. 

C.  H.  Olson  and  M.  B.  Henshww  (Holmes  &  Olson  with 
them  on  the  brief)  for  plaintiff  in  error. 

Andrews  &  Pittman  for  defendants  in  error. 

CONCURRING    OPINION    OF    QUARLES,    J. 

I  concur  in  the  conclusion  and  reasoning  of  the  opinion 
written  by  Mr.  Justice  Coke.  The  theory  of  the  plaintiff 
as  set  forth  in  her  complaint  is  that  the  notes  sued  on  and 
the  mortgages  securing  them  were  released  by  the  agree- 
ment of  November  27,  1905,  such  release  subject  to  de- 
feasance upon  the  happening  of  either  of  two  conditions 
subsequent,  viz.,  the  alienation  of  any  of  her  real  estate  or 
the  incurring  of  indebtedness  to  the  extent  of  one  thousand 
dollars  at  any  one  time  by  Mrs.  Roy  without  the  written 
consent  of  the  plaintiff.  The  plaintiff  relies  upon  the  hap- 
pening of  the  last  condition  subsequent  as  defeating  the  re- 
lease and  reviving  her  cause  of  action  upon  the  notes  sued 
on  here.  The  agreement  is  pleaded  by  plaintiff  in  effect  and 
copies  attached  to  and  made  a  part  of  plaintiff's  complaint, 
and  the  questions  upon  which  the  decision  here  rests  are 
raised  in  and  appear  upon  the  face  of  the  complaint.  If 
the  agreement  as  to  the  conditions  subsequent  is  not  valid 
and  binding,  but,  on  the  other  hand,  is  void  for  the  reason 
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that  such  conditions  subsequent  are  contrary  to  public  pol- 
icy the  complaint  shows  no  cause  of  action  and  it  is  not 
necessary  to  plead  their  illegality  or  to  give  notice  thereof. 
The  rule  of  the  circuit  court  requiring  notice  that  the  de- 
fense of  illegality  will  be  relied  on  was  not  intended  to 
apply  to  such  defense  when  it  appears  upon  the  face  of  the 
complaint.  The  plaintiff  must  plead  a  valid  and  legal  con- 
tract. The  conditions  of  defeasance  being  contrary  to  pub- 
lic policy  and  void,  and  so  shown  upon  the  face  of  the  com- 
plaint, no  question  of  evidence  is  involved,  the  only  ques- 
tion being,  is  the  plaintiff  entitled  to  judgment  upon  her 
own  showing?  The  trial  court  held  that  she  was  not  on  the 
ground  that  the  notes  sued  on  were  released  by  said  agree- 
ment. The  conclusion  of  the  trial  court  was  correct.  To 
hold  otherwise  would  be  equivalent  to  holding  that  plaintiff 
is  entitled  to  judgment  by  reason  of  a  contract  against  pub- 
lic policy,  thereby  giving  the  consent  of  the  court  to  the 
enforcement  of  such  contract.  In  my  opinion  the  court  can- 
not do  so  and  the  judgment  appealed  from  should  be  af- 
firmed. 

DISSENTING    OPINION    OF    ROBERTSON,    C.J. 

I  concur  in  the  ruling  made  that  the  circuit  court  erred 
in  holding  that  tiie  plaintiff  could  not  recover  because,  as 
supposed,  a  release  of  a  personal  obligation  upon  condition 
subsequent  must  as  matter  of  law  operate  as  an  absolute 
release.  But  I  must  dissent  from  the  further  ruling  that 
the  judgment  should  be  affirmed  on  the  ground  that  the 
condition  subsequent  was  against  public  policy  and  void, 
and  that  the  release,  therefore,  was  an  absolute  one.  Rule 
4  of  the  rules  of  the  circuit  court  of  the  first  circuit  pro- 
vides that  ''no  defendant  shall  be  allowed  to  set  up"  certain 
defenses,  including  the  defense  of  illegality,  "unless  he  shall. 
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on  filing  his  answer,  give  notice  within  his  answer  or  at  the 
foot  thereof,  of  his  intention  to  rely  upon  the  same.''  The 
point  that  the  contract  is  illegal  was  not  raised  in  the  trial 
court  by  demurrer,  answer  or  otherwise,  nor  have  the  ap- 
pellees urged  it  in  this  court.  But  it  is  said  that  the  con- 
dition of  the  release  is  in  and  of  itself  contrary  to  public 
policy,  and  that  it  is  the  duty  of  this  court  upon  its  own 
motion  to  decline  to  enforce  it.  The  principal  opinion 
seems  to  concede,  however,  that  if  the  provision  as  to  in- 
curring indebtedness  in  excess  of  $1000  was  a  "benefit''  to 
the  plaintiff,  or  if  she  might  "suffer  by  the  breach"  of  the 
contract,  or  if  it  was  a  "reasonable  restraint,"  or  if  the  re- 
straint was  not  "larger  than  what  was  required  for  the 
necessary  protection"  of  the  obligee,  it  would  not  render  the 
condition  invalid.  Yet,  by  affirming  the  judgment  of  the 
circuit  court,  this  court  precludes  the  plaintiff  from  the  op- 
portunity of  showing,  if  she  could,  that  the  restraint  was 
reasonable,  or  that  the  condition  was  a  benefit  to  her  and 
that  she  would  suffer  by  its  breach.  She  is  practically  de- 
nied her  day  in  court  on  that  matter.  The  case  of  Notley  v. 
Notley,  cited  in  the  principal  opinion,  was  an  equity  appeal, 
the  entire  case  was  before  this  court  upon  the  facts  as  well 
as  the  law,  and  the  conclusion  of  this  court  was  based  upon 
evidence  contained  in  the  record.  This  case  seems  to  be 
decided  upon  a  lack  of  evidence  upon  a  point  which  was  not 
agitated  in  the  trial  court. 

I  think  the  agreement  in  question  is  not  illegal  upon  its 
face  because  of  the  condition  referred  to.  Public  policy  is 
more  concerned  with  the  enforcement  of  private  contracts 
than  it  is  with  defeating  them.  The  supreme  court  of  the 
United  States  in  B,  rfr  0.  R.  Co.  v.  Voigt,  176  U.  S.  498,  505, 
said,  "At  the  same  time  it  must  not  be  forgotten  that  the 
right  of  private  contract  is  no  small  part  of  the  liberty  of 
the  citizen,  and  that  the  usual  and  most  important  func- 
tion of  courts  of  justice  is  rather  to  maintain  and  enforce 


ROBINSON  V.  THURSTON,  23  Haw.  777.        791 

Robertson,  C.J.,  dissenting. 

contracts,  than  to  enable  parties  thereto  to  escape  from 
their  obligation  on  the  pretext  of  public  policy,  unless  it 
clearly  appear  that  they  contravene  public  right  or  the 
public  welfare."  In  Printing,  etc.,  Co.  v.  Sampson,  L.  R.  19 
Eq.  462,  465,  Sir  George  Jessel,  M.  R.,  said,  "It  must  not 
be  forgotten  that  you  are  not  to  extend  arbitrarily  those 
rules  which  say  that  a  given  contract  is  void  as  being  against 
public  policy,  because  if  there  is  one  thing  which  more  than 
another  public  policy  requires  it  is  that  men  of  full  age 
and  competent  understanding  shall  have  the  utmost  lib- 
erty of  contracting,  and  that  their  contracts  when  entered 
into  freely  and  voluntarily  shall  be  held  sacred  and  shall 
be  enforced  by  courts  of  justice."  In  9  Cyc.  542,  it  is  said, 
"And  one  may  agree  not  to  do  what  he  has  a  legal  right 
to  do,  even  though  the  promise  may  be  restrictive  of  his 
personal  rights."  And  see.  Brooks  v.  Cooper,  50  N.  J.  E. 
761,  767;  Collister  v.  Hayman,  183  N.  Y.  250,  256;  Mosler 
Safe  Co.  V.  Safe  Dep.  Co.,  199  N.  Y.  479,  485;  Waite  v. 
Merrill,  4  Greenl.  102.  In  Daley  v.  People's  B.  L.  &  S. 
Assn.,  178  Mass.  13,  19,  it  was  said,  "Courts  are  less  and 
less  disposed  to  interfere  with  parties  making  such  con- 
tracts as  they  choose,  so  long  as  they  interfere  with  no  one's 
welfare  but  their  own." 

Wherein  an  agreement  made  with  her  daughter  by  an 
elderly  lady  living  upon  her  own  means  and  upon  her  own 
premises  in  a  country  district,  who  does  not  appear  to  have 
been  engaged  in  any  business,  trade  or  profession,  upon  a 
valuable  and  adequate  consideration,  that  she  will  not  in- 
cur indebtedness  at  any  one  time  in  excess  of  $1000,  is  un- 
reasonable, oppressive,  immoral,  or  detrimental  to  public 
interests  or  welfare,  I  humbly  confess  my  inability  to  see. 
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TERRITORY  v.  LUM  DIM,  ALIAS  LUM  TIM. 

No.  1014. 

Exceptions  from  Circuit  Court,  Third  Circuit. 
Hon.  J.  W.  Thompson,  Judge. 

Aboued  May  29,  1917.  Decided  June  23,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Jury — qualifications.   ' 

The  jury  is  a  body  of  men  foresworn  to  declare  the  facts  of  the 
case  as  they  are  proved  from  the  evidence  placed  before  them, 
and  this  means  that  the  Jury  must  declare  the  facts  upon  all  the 
evidence  and  be  willing  to  weigh  all  the  evidence  irrespective 
of  its  source. 
Same — same. 

In  a  criminal  prosecution  where  the  accused  through  his  at- 
torney relies  upon  the  defense  of  insanity  a  jury  is  not  impartial 
when  one  of  its  members  has  expressed  on  his  examination  a  de- 
termination to  give  no  weight  to  the  evidence  of  the  Insanity  of 
the  defendant  at  the  time  of  the  commission  of  the  crime  unless 
such  evidence  be  that  of  a  physician. 
Same — refusal  to  sustain  challenges  for  proper  cause. 

A  refusal  to  sustain  challenges  for  proper  cause  necessitating 
peremptory  challenges  on  the  part  of  the  accused  will  be  con- 
sidered as  prejudicial  where  the  accused  has  been  compelled  sub- 
sequently to  exhaust  all  his  peremptory  challenges  before  the 
final  selection  of  the  jury. 

opinion  of  the  court  by  coke.  J. 

The  defendant  Lum  Dim  was  indicted,  tried  and  con- 
victed before  the  circuit  court  of  the  third  circuit  charged 
with  the  crime  of  murder  in  the  first  degree  which  in  this 
Territory  carries  the  death  penalty.    The  accused  comes  to 
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this  court  on  exceptions.  The  only  exceptions  which  merit 
consideration  by  this  court  have  to  do  with  the  rulings  of 
the  trial  court  during  the  examination  of  jurors  Kenji  Saki 
and  G.  W.  A.  Hapai  on  their  voir  dire.  The  following  is  a 
part  of  the  examination  of  juror  Kenji  Saki,  and  contains 
the  matters  complained  of  by  defendant:  "Q.  Do  you  be- 
lieve, in  a  case  of  this  kind,  in  the  plea  of  insanity?  A.  I 
believe  by  word  of  an  experienced  doctor.  Q.  Only 
through  an  experienced  doctor?  A.  Yes  sir.  Q.  You  would 
not  believe  any  other  witness,  layman?  A.  No,  I  think 
not,"  Counsel  for  defendant  thereupon  challenged  the 
juror  for  cause,  which  challenge  was  disallowed  by  the 
court  and  the  defendant,  by, his  counsel,  excepted  to  the 
court's  ruling.  Thereafter,  and  before  the  jury  was  finally 
selected,  Mr.  Ferry,  counsel  for  the  defendant,  addressed 
the  court  in  the  following  language:  "Before  the  court 
takes  a  recess  I  would  like  to  call  the  court's  attention  to 
the  matter  of  the  examination  of  the  juror  Kenji  Saki  and 
the  court's  ruling  on  my  challenge  for  cause  on  the  juror's 
statement  that  he  would  believe  only  the  evidence  of  a 
physician  on  the  question  of  insanity.  I  desire  to  renew  my 
challenge  and  ask  that  I  be  allowed  to  reopen  the  examina- 
tion of  Saki  and  go  into  that  question  and  have  the  court 
rule  upon  it  inasmuch  as  the  court  has  already  ruled  in  the 
case  of  other  jurors  and  sustained  my  challenge  upon  the 
same  ground."  The  court  disallowed  this  request  and  de- 
fendant, by  his  counsel,  excepted. 

Upon  his  voir  dire  the  following  question  was  pro- 
pounded to  juror  G.  W.  A.  Hapai  by  defendant's  counsel: 
*'Q.  If  there  be  no  testimony  given  by  a  doctor  relative  to 
the  insanity  or  sanity  of  the  defendant,  but  only  given  by 
laymen,  will  you  give  any  weight  to  that  testimony  of  the 
laymen  in  favor  of  the  defendant?  A.  I  don't  think  so." 
Whereupon  the  defendant's  counsel  challenged  the  juror 
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for  cause  and  the  court  held  the  juror  competent.  To  this 
ruling  counsel  for  defendant  excepted. 

The  defendant  is  charged  with  having  shot  and  killed 
one  Kim  Hing  at  Pahala,  district  of  Kau,  Territory  and 
County  of  Hawaii,  on  or  about  the  15th  day  of  October, 
1916.  So  far  as  the  record  discloses  the  prosecution  as- 
signed no  motive  for  the  crime.  The  accused  and  the  de- 
ceased were  both  Chinese  and  had  partaken  of  a  meal,  to- 
gether with  other  Chinese,  at  a  restaurant  at  Pahala  cm  a 
Sunday  afternoon.  The  accused  had  retired  to  his  room 
where  he  had  spent  some  time  smoking  a  pipe.  He  then 
went  from  his  room  upon  the  verandah  of  the  building, 
took  from  his  pocket  a  loaded  revolver  and  shot  the  de- 
ceased twice  in  the  back,  and  as  the  deceased  lay  dying  on 
the  ground  the  accused  shot  him  several  times  more.  The 
accused  then  walked  away  and  was  within  a  very  short 
time  apprehended  by  a  police  officer.  The  accused  at  that 
time,  and  later  on  as  a  witness  in  his  own  behalf,  gave  as 
a  reason  for  his  act  his  belief  that  the  deceased  had  on 
various  occasions  put  poison  in  his  food,  which  had  caused 
him  to  become  sick  and  enfeebled ;  that  he  had  frequently 
remonstrated  with  the  deceased  but  deceased  had  failed 
to  desist  or  to  pay  attention  to  him  and  for  that  reason 
the  crime  was  committed.  All  of  which,  it  is  claimed  by 
counsel  for  the  defense,  was  a  mere  hallucination  on  the 
part  of  the  accused. 

Counsel  for  the  accused  indicated  by  his  questions  to 
the  jury  that  he  intended  to  set  up  the  defense  of  insanity 
in  behalf  of  defendant.  This  intention  on  the  part  of 
counsel  was  stated  in  open  court  before  the  jury  was  finally 
accepted.  Counsel  for  the  accused  exhausted  all  of  his 
twelve  peremptory  challenges,  but  jurors  Kenji  Saki  and  G. 
W.  A.  Hapai  were  retained  on  the  jury  over  the  objections 
and  challenges  for  cause  interposed  by  counsel  for  the  de- 
fendant. The  sole  defense  relied  on  by  counsel  for  defendant 
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was  that  of  the  alleged  insanity  of  the  acoused  at  the  time 
of  the  commission  of  the  crime,  and  while  there  was  no 
evidence  of  a  physician  introduced  touching  this  question 
by  either  the  prosecution  or  the  defense  the  defense  did 
produce  several  non-professional  witnesses,  who  were 
neighbors  and  acquaintances  of  the  accused,  and  who  gave 
testimony  of  certain  facts  and  circiunstances  which  tended, 
at  least  to  some  extent,  to  show  that  the  defendant  was  of 
unsound  mind. 

It  undoubtedly  follows  that  a  juror  in  the  frame  of 
mind  of  juror  Kenji  Saki,  as  stated  by  him  in  his  examina- 
tion, would  necessarily  give  no  weight  to  the  testimony  of 
these  witnesses.  If  all  the  other  jurors  who  tried  the  case  had 
been  of  the  same  opinion  as  juror  Kenji  Saki  the  accused, 
by  his  counsel,  might  have  made  out  a  most  perfect  de- 
fense, based  upon  a  plea  of  the  insanity,  by  testimony  of 
non-professional  witnesses,  and  yet  the  same  would  have 
been  of  no  avail.  The  law  allows  an  accused  the  defense  of 
insanity  and  there  is  no  law  that  requires  that  this  insanity 
shall  be  established  by  the  testimony  of  physicians  or  by 
the  testimony  of  any  other  class  of  professional  or  non- 
professional witnesses,  and  a  juror  who  is  unwiDing  to  give 
weight  to  testimony  given  upon  this  subject  by  those  other 
than  physicians,  is  not  a  competent  juror.  A  jury  has 
been  defined  as  a  body  of  men  fOTCswom  to  declare  the 
facts  of  the  case  as  they  are  proved  from  the  evidence 
placed  before  them,  and  this  means  that  the  jury  must  de- 
clare the  facts  upon  all  of  the  evidence  and  be  willing  to 
weigh  all  the  evidence,  irrespective  of  its  source.  The  de- 
fendant in  this  case  was  tried  imder  a  constitutional  guar- 
antee that  he  would  be  tried  by  an  impartial  jury. 

"It  is  a  fundamental  rule  that  a  juror  should  be  thor- 
oughly impartial  between  the  parties;  and  in  criminal 
trials  especially  great  care  should  be  exercised  to  preserve 
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to  the  accused  his  constitutional  right  to  an  impartial  jury 
and  a  fair  trial,  it  being  the  rule  in  such  cases  that  the  court 
should  resolve  all  doubts  aa  to  the  competency  of  the  juror 
in  favor  of  the  defendant."  16  R.  C.  L.  261. 

A  jury  is  not  impartial  when  one  of  its  members  has  ex- 
pressed on  his  examination  a  determination  to  give  no 
weight  to  the  evidence  of  the  insanity  of  the  defendant  at 
the  time  of  the  commission  of  the  crime  unless  such  evi- 
dence be  that  of  a  physician.  There  can  be  no  doubt  that 
by  the  rulings  of  the  court  below  at  the  trial  of  this  case 
the  accused  was  deprived  of  a  constitutional  right,  to  wit, 
the  right  to  a  trial  by  an  impartial  jury. 

"A  refusal  to  sustain  challenges  for  proper  cause,  neces- 
sitating peremptory  challenges  on  the  part  of  the  accused, 
will  be  considered  on  appeal  as  prejudicial,  where  the  ac- 
cused has  been  compelled  subsequently  to  exhaust  all  his 
peremptory  challenges  before  the  final  selection  of  the 
jury."    State  v.  Stentz,  63  L.  R.  A.  807. 

The  exceptions  are  sustained  and  the  cause  is  remanded 
to  the  circuit  court  for  a  new  trial. 

W.  H.  Beers,  County  Attorney  of  Hawaii  (S.  S.  Rolph, 
Deputy  County  Attorney  of  Hawaii,  with  him  on  the 
brief),  for  the  Territory. 

/.  S.  Ferry  for  defendant. 
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THE  TERRITORY  OF  HAWAII,  FOR  THE  USE  AND 
BENEFIT  OF  THE  COUNTY  OF  MAUI,  v.  HUGH 
HOWELL  AND  THE  UNITED  STATES  FIDEL- 
ITY  AND  GUARANTY  COMPANY. 

No.  1021. 

Exceptions  «fem)m  Circuit  Court,  Second  Circuit. 

Hon.  W.  S.  Edings,  Judge. 

Aboukd  June  12,  1917.  Digidbd  July  2,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Officers — official  tonds — treach  of  condition  to  perform  duty. 

The  failure  of  a  public  officer  to  perform  a  duty  resting  upon 
him  by  virtue  of  his  office  constitutes  a  breach  of  condition  of  a 
bond  given  for  the  faithful  performance  of  the  duties  of  his 
office. 

Same — same — o}>ligee — action  on  }>ond. 

Where  an  improper  obligee  has  been  named  in  an  official  bond 
an  action  on  the  bond  may  be  maintained  In  the  name  of  the 
obligee  for  the  use  and  benefit  of  the  proper  party,  and  the 
damages  will  be  measured  by  the  interest  of  that  party. 

Counties — ordinancts — appointment  of  offictrs. 

An  ordinance  of  the  county  of  Maul  providing  for  the  appoint- 
ment of  a  county  engineer  and  defining  his  duties  held  not  to 
conflict  with  the  provision  of  statute  (R.  L.  1915,  Sec.  1509)  that 
the  executive  officer  of  the  board  of  supervisors  "shall  exercise 
and  have  general  supervision  and  control  over  all  county  affairs, 
and  shall  manage  the  same  subject  to  the  advice  and  direction 
of  said  board,"  nor  to  have  been  nullified  or  repealed  by  the 
provision  of  Act  217  of  the  Session  Laws  of  1915,  that  the  execu- 
tive officer  shall  "have  the  power  and  right  to  take  charge  of  all 
county  road  work  and  other  public  construction  work  of  the 
county,"  it  not  appearing  that  such  power  had  been  exercised. 
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This  is  an  action  against  the  principal  and  surety  upon 
an  official  bond  brought  by  the  Territory  of  Hawaii  for 
the  use  and  benefit  of  the  county  of  Maui.  It  was  allied 
in  the  complaint  that  the  defendant  Howell  had  been  ap- 
pointed county  engineer  under  the  provisions  of  ordinance 
No.  28  of  the  county  of  Maui,  and,  on  the  9th  day  of  Feb- 
ruary, 1915,  entered  into  a  bond  as  required  by  the  ordi- 
nance in  the  sum  of  $5000,  with  the  United  States  Fidelity 
and  Guaranty  Company  as  surety;  that  the  defendant 
Howell,  as  such  engineer,  assumed  and  undertook  to  per- 
form the  duties  provided  for  in  said  ordinance,  and  con- 
tinued so  to  do  until  the  31st  day  of  August,  1915;  that  on 
or  about  April  20,  1915,  one  of  the  main  public  highways 
in  the  district  of  Hana,  and  over  which  the  said  defendant, 
under  the  provisions  of  said  ordinance,  as  county  engineer 
had  full  charge  and  responsibility,  became  washed  out  by 
a  heavy  freshet  which  left  an  open,  exposed  and  impassable 
ditch  or  trench  across  the  highway;  that  on  the  next  day 
the  attention  of  the  said  defendant  was  directed  to  the  con- 
dition of  the  highway,  and  he  inspected  the  same,  but  he 
"negligently  and  carelessly,  and  without  regard  for  the 
duties  of  his  office,  failed  and  neglected  to  repair  said  high- 
way, or  to  give  any  orders  or  directions  with  reference  to 
the  repair  thereof;  and  furtha",  failed  and  neglected  to 
erect  any  barrier,  light  or  warning  to  passers-by  and  users 
of  said  highway,  or  to  give  any  orders,  instructions  or 
directions  with  reference  to  the  erection  of  such  guards, 
lights  or  warnings  to  passers-by  and  users  of  said  high- 
way; and  the  said  road  was,  by  said  Hugh  Howell,  county 
engineer  for  the  county  of  Maui,  Territory  of  Hawaii, 
negligently  and  carelessly  left  in  such  open,  exposed  and 
dangerous  condition  for  a  long  time  thereafter;"  that  on 
the  29th  day  of  July  1915,  one  Charles  Reinhardt,  a  resident 
of  Hana,  while  passing  over  said  highway  so  negligently 
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left  in  such  dangerous  condition,  fell  into  said  ditch  or 
trench  and  was  seriously  injured;  that  said  Reinhardt 
brought  suit  against  the  county  to  obtain  damages  for  his 
injury,  and  recovered  judgment  therein  for  the  sum  of 
$1700  which,  with  interest  amounting  to  $58.65,  was  paid 
by  the  county.  Judgment  against  the  defendants  was 
prayed  for  in  the  sum  of  $1758.65.  Ordinance  No.  28 
created  an  "Engineer's  Department"  and  the  office  of 
"County  Engineer."  It  provided  that  "All  work  of  the 
county  having  to  do  with  the  designing,  surveying,  con- 
structing, care,  maintenance,  improving  and  alteration  of 
all  public  buildings,  grounds,  sewers,  street  lighting,  water- 
works, public  highways,  roads,  streets,  lanes,  sidewalks, 
squares,  courts,  trails  and  bridges,  and  all  material,  stock, 
supplies,  machinery,  tools  and  other  property  used  in  con- 
nection with  said  work,  shall  come  within  the  scope  of  the 
'Engineer's  Department.' "  Also  that  the  county  engineer 
"shall  have  complete  charge  of,  and  be  responsible  for,  all 
work  connected  and  having  to  do  with  the  engineer's  de- 
partment ♦  ♦  ♦  subject  only  to  written  orders  re- 
ceived from  the  board  of  supervisors,"  and  shall  report 
monthly  to  the  board.  (Sec.  5)  The  engineer  was  given 
power  to  appoint  and  remove,  with  the  approval  of  the 
board,  a  "District  Overseer"  in  each  of  several  districts, 
who  shall  give  a  bond  to  the  county,  and  report  monthly 
to  the  engineer.  The  Territory  of  Hawaii  was  named  as 
obligee  in  the  bond,  but  it  is  alleged  that  the  county  of 
Maui  is  the  beneficiary  and  real  party  in  interest.  The 
condition  of  the  bond  was  for  the  faithful  performance 
by  the  principal  of  the  duties  of  his  office,  etc.,  in  the  form 
given  in  section  139  of  the  Revised  Laws. 

The  defendants  interposed  demurrers  to  the  complaint 
which  were  sustained  by  the  trial  court  upon  the  grounds 
that  the  negligence  complained  of  was  that  of  either  the 
district  overseer  or  of  the  board  of  supervisors,  and  was  not 
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negligence  for  which  the  county  engineer  could  be  held 
liable;  and  that  damages  caused  by  negligence  of  the 
nature  specified  in  the  complaint  are  not  among  those  obli- 
gations for  which  the  surety  stood  responsible  under  the 
bond.  We  think  the  grounds  upon  which  the  demurrers 
were  sustained  are  not  satisfactory.  The  duties  of  the  dis- 
trict overseer,  if  one  had  been  appointed  for  the  district 
of  Hana,  were  not  specified  in  the  ordinance  except  that  he 
should  report  monthly  to  the  engineer,  and,  we  presume, 
beyond  that  he  would  merely  carry  out  the  instructions  of 
the  engineer.  It  is  alleged  in  the  complaint  that  no  direc- 
tions were  given  in  connection  with  the  washout  of  the 
road  in  question.  Nor  upon  the  allegations  of  the  com- 
plaint, which  are  taken  as  admitted  by  the  demurrars,  can 
it  be  said  that  the  fault  was  that  of  the  board  of  super- 
visors. The  case  made  by  the  complaint  is,  in  substance, 
this:  that  by  reason  of  Howell's  appointment  as  county 
engineer  under  the  ordinance  the  care  and  maintenance  of 
the  highway  came  under  his  charge  so  that  it  became  his 
duty  when  the  road  was  wadied  out  to  cause  it  to  be  re- 
paired or  to  see  tliat  in  some  appropriate  manner  persons 
using  the  road  would  be  warned  of  its  dangerous  condition 
and  protected  from  injury  pending  its  repair,  and  that  he 
negligently  failed  in  that  duty  with  the  result  that  the 
county  was  obliged  to  respond  in  damages  to  one  who  was 
injured  by  falling  into  the  unguarded  trench.  The  facts 
alleged  show  prima  facie  a  failure  on  the  part  of  Howell  to 
faithfully  perform  the  duties  of  his  office  within  the  mean- 
ing of  the  condition  of  the  bond.  The  terms  of  the  bond 
define  and  determine  the  extent  of  the  responsibility  of 
both  the  principal  and  surety.  Foster  v.  Malberg,  119 
Minn.  168,  171.  If  the  failure  of  the  defendant  Howell  to 
perform  the  duty  assigned  to  him  resulted  in  loss  to  the 
county  by  its  being  obliged  to  pay  the  judgment  recovwed 
by  Reinhardt  there  was  a  breach  of  the  condition  of  the 
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bond  and  both  principal  and  surety  became  liable  to  suit. 
In  County  v.  Purdy,  22  Haw.  272,  which  was  an  action  by 
the  county  of  Hawaii  upon  the  official  bond  of  a  super- 
visor, this  court  said  (p.  282),  'The  ultimate  facts  shown 
by  the  complaint  and  agreed  statement  of  facts  are  suffi- 
cient to  establish  the  failure  of  the  defendant  Purdy  to 
perform  positive  duties  resting  upon  him  by  virtue  of  his 
office.  It  neither  requires  logic  nor  extended  argument  to 
show  that  where  an  officer  is  acting  in  his  official  capacity 
and  fails  to  perform  a  duty  resting  upon  him,  that  he  is 
not  faithfully  performing  his  duty." 

Other  grounds  have  been  urged  in  this  court  by  the  ap- 
pellees in  support  of  the  judgment,  as  follows:  (1)  that  the 
Territory  of  Hawaii  being  the  obligee  named  in  the  bond 
this  action  cannot  be  maintained  for  the  use  and  benefit  of 
the  county  of  Maui;  (2)  that  the  county  ordinance  was 
void;  and  (3)  that  the  ordinance,  if  ever  in  force,  was 
"struck  dead"  by  Act  217  of  the  Session  Laws  of  1915  which 
took  effect  on  April  28,  1915.  The  ordinance  provided 
that  the  county  engineer  should  give  a  bond  to  the  county 
in  the  sum  of  $5000  for  the  faithful  performance  of  the 
duties  of  his  office.  The  form  of  the  bond  was  not  pre- 
scribed by  the  ordinance  and  the  form  used  was  that  pro- 
vided by  statute  for  territorial  officers,  the  Territory  be- 
ing named  as  the  obligee,  although  we  presume  that  prop- 
erly the  county  should  have  been  made  the  obligee.  But 
the  irregularity  did  not  make  the  bond  invalid.  Murfree  on 
Official  Bonds,  Sec.  62 ;  Bay  County  v.  Brock,  44  Mich.  45. 
And  it  is  held  that  where  an  improper  obligee  has  been 
named  in  an  official  bond  an  action  on  the  bond  may  be 
maintained  in  the  name  of  the  obligee  for  the  use  and  bene- 
fit of  the  proper  party.  Farr  v.  Rouillard,  172  Mass.  303 ; 
Anderson  v.  Blair,  45  S.  E.  (Ga.)  28;  Justices  v.  Smith,  25 
Ky.  472.  In  Farr  v.  Rouillard  the  court  said  (p.  305), 
"Treating  the  bond  as  a  common  law  bond,  it  is  contended 
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by  the  defendant  that  only  nominal  damages  can  be  recov- 
ered; but  it  is  plain  that  the  obligor  intended  to  comply 
with  the  statute,  and  therefore,  by  implication,  it  was  taken 
in  trust  for  the  benefit  of  the  same  pwsons  who  could  take 
advantage  of  a  bond  in  the  statutory  form.  The  damages, 
therefore,  will  be  measured  by  the  interest  of  the  cestui  que 
trust,  not  by  that  of  the  obligee.''  So  here,  this  bond  evi- 
dently was  given  with  the  intent  to  comply  with  the  require- 
ment of  the  ordinance,  and  for  the  protection  of  the  county, 
and  it  is  more  reasonable  to  suppose  that  the  parties  under- 
stood that  in  the  event  of  a  breach  of  condition  action  would 
be  brought  in  the  name  of  the  Territory  for  the  benefit  of 
the  county  and  its  indemnification  than  that  they  delib- 
erately put  their  names  to  a  mere  scrap  of  paper.  It  is  con- 
tended that  the  ordinance  was  void  because  under  section 
1509  of  the  Revised  Laws  the  chairman  of  the  board  of 
supervisors,  who  is  also  its  executive  officer,  "shall  exercise 
and  have  general  superintendence  and  control  over  all 
county  affairs,  and  shall  manage  the  same  subject  to  the 
advice  and  direction  of  said  board."  We  are  of  opinion, 
however,  that  as  the  board  of  supervisors  possessed  the 
power  to  pass  ordinances  and  "to  appoint  such  subordinate 
officers  as  they  may  deem  necessary  for  the  public  service" 
(R.  L.  1915,  Sec.  1554)  the  ordinance  providing  for  the 
appointment  of  a  county  engineer  and  defining  his  duties 
was  valid  and  operative  in  so  far,  at  least,  as  its  provisions 
are  involved  in  this  case.  Finally,  it  is  urged  that  the  pro- 
vision of  Act  217  of  the  Session  Laws  of  1915,  that  the  ex- 
ecutive officer  of  the  board  shall  "have  the  power  and  right 
to  take  charge  of  all  county  road  work  and  other  public 
construction  work  of  the  county"  repealed  or  nullified  the 
ordinance  in  question.  We  do  not  sustain  the  contention. 
The  statute  conferred  authority  merely  in  permissive 
terms.  The  abolition  of  the  office  of  county  engineer  or 
the  abrogation  of  the  engineer's  duties  did  not  necessarily 


TER.  V.  HOWELL,  23  Haw.  797.  803 

opinion  of  ttie  Court 

result  from  the  enactment  of  the  statute,  and  it  does  not 
appear  from  the  plaintiff's  complaint  that  the  executive  of- 
ficer had  actually  taken  over  the  inunediate  chaise  of  the 
roads.  On  the  contrary,  the  allegation  is  that  the  defend- 
ant Howell  continued  to  exercise  the  powers  and  duties  of 
the  office  of  engineer  until  August  31,  1915. 

We  hold  that  the  plaintiff's  complaint  states  a  cause  of 
action.  It  is  not  difficult  to  imagine  circumstances  which 
would  absolve  the  county  engineer  from  the  charge  of  neg- 
ligence, such,  for  example,  as  that  he  did  not  have  and 
could  not  obtain  the  funds  or  means  with  which  to  take 
the  necessary  steps  to  protect  the  traveling  public  from 
the  danger  of  the  road  (see  Taylor  v.  Manson,  9  Cal.  App. 
382,  388)  but  we  need  not  speculate  upon  what  the  evi- 
dence upon  a  hearing  may  disclose. 

The  exceptions  are  sustained  and  the  case  is  remanded. 

E.  R.  Bevins,  County  Attorney  of  Maui,  for  the  Ter- 
ritory. 

D,  H.  Case  (Enos  Vincent  with  him  on  the  brief)  for  the 
defendant  Howell. 

Marguerite  Ashiord  {Castle  &  Withington  with  her  on 
the  brief)  for  the  surety. 
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EUGENE   MURPHY   v.   MAUI   PUBLISHING   CX)M. 
PANY,  LIMITED,  A  DOMESTIC  CORPORATION. 

No.   1023. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Hon.  S.  B.  Kemp,  Judge. 

Aboued  June  12,  1917.  Decided  July  5,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

BviDBNCE — publication  of  liheh 

The  publication  of  a  Hbelous  article  in  defendant's  newspaper 
is  sufficiently  shown  by  production  of  a  copy  of  the  newspaper 
containing  the  libelous  article  and  by  evidence  that  the  morning 
following  the  issue  of  such  newspaper  a  third  party  called  plain- 
tiff's attention  to  the  article  and  that  ten  or  twelve  persons 
later  spoke  to  him  about  it  where  an  inspection  of  the  article 
shows  that  no  one  could  tell  that  it  referred  to  the  plaintiff  with- 
out reading  the  body  of  the  article. 

Libel  and  Slandeb — attorney — miBconduct. 

An  article  printed  in  a  newspaper  to  the  effect  that  an  affidavit 
had  been  filed  in  a  civil  case  stating  that  plaintiff,  an  attorney, 
had  settled  a  case  without  the  knowledge  or  consent  of  his  client 
imputes  malpractice  or  professional  misconduct  to  the  plaintiff 
and  is  libelous  per  se. 

Same — presumption  of  malice. 

The  law  presumes  malice  from  the  publication  of  a  libel  that 
is  actionable  per  ae  and  it  is  not  necessary  to  prove  actual  malice. 

Same — privilegtd  communication. 

The  privilege  extended  to  a  litigant  to  charge  in  a  judicial  pro- 
ceeding libelous  matter  pertinent  to  the  issues  therein  does  not 
extend  to  third  parties  or  the  press.  The  republication  of  libelous 
matter  contained  in  the  pleadings  or  other  papers  in  civil  actions 
prior  to  hearing  is  an  adoption  and  indorsement  of  such  libelous 
matter  by  the  one  republishing  it  and  such  republication  is  not 
privileged. 
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Appeal  and  Ebbob — exceptianM — point  not  raUed  in  trial  court. 

On  exceptions  the  appellate  court  will  not  consider  the  ques- 
tion of  excessive  damages  when  that  question  was  not  raised  in 
the  trial  court  by  exception  or  by  motion  for  a  new  trial  based 
on  the  ground  that  the  damages  awarded  are  excessive. 

OPINION  OF  THE  COURT  BT  QUARLBS,  J. 

This  action  was  commenced  by  the  plaintiff  against  the 
defendant,  a  domestic  corporation,  to  recover  damages  by 
reason  of  an  alleged  libel  published  in  the  Maui  News,  a 
newspaper  published  by  defendant,  the  alleged  libel  being 
as  follows: 

^'Didn't  know  case  had  been  settled.  Hawaiian  litigant 
wants  suit  reopened — says  his  attorney  acted  without  his 
knowledge. 

'^ Application  for  a  motion  to  set  aside  a  stipulation  in 
the  case  of  J.  W.  Ambrose  vs.  Kealakaa,  was  granted  yester- 
day by  Judge  Edings,  and  the  motion  will  be  heard  on  Sat- 
urday, Fdjruary  17. 

"The  proceeding,  which  was  instituted  by  Attorney  E.  R. 
Bevins,  contemplates  the  re-opening  of  the  case  in  ques- 
tion which  was  settled  by  agreement  out  of  court  some 
months  ago.  The  petition  alleges  that  the  settlement  was 
made  by  Eugene  Murphy,  then  attorney  for  Kealakaa, 
without  his  client's  knowledge  or  consent,  and  to  his  sub- 
sequent. The  case  involves  a  valuable  piece  of  beach 
property  at  Lahaina  claimed  as  a  part  of  the  Bishop  Estate, 
and  also  by  Kealakaa  claims  it  by  adverse  possession." 

The  defendant  plead  the  general  issue  and  the  cause  was 
tried  by  the  court  jury  waived.  At  the  conclusion  of  plain- 
tiff's evidence  the  defendant  moved  for  a  nonsuit  upon 
various  grounds,  which  motion  was  denied.  The  court 
rendered  its  decision  in  favor  of  the  plaintiff  and  awarded 
his  damages  at  the  sum  of  one  thousand  dollars,  for  which 
judgment  was  entered.  The  cause  comes  before  us  upon 
two  exceptions,  one  to  the  refusal  of  the  trial  court  to  grant 
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the  motion  for  a  nonsuit  and  the  other  to  the  decision  in 
favor  of  the  plaintifif.  Both  exceptions  raise  the  same 
questions. 

The  evidence  shows  that  the  defendant  publishes  a  news- 
paper called  the  Maui  News  whidi  has  a  weekly  circula- 
tion of  more  than  six  hundred  and  is  circulated  largely  on 
the  island  of  Maui,  where  plaintifif  resides  and  is  engaged 
in  practice  as  an  attorney  at  law,  and  also  in  the  other 
islands  of  the  Territory ;  that  the  issue  of  February  9,  1917, 
in  which  was  published  the  allied  libelous  article,  was  a 
special  edition,  of  which  about  six  hundred  and  fifty  copies 
were  issued  and  circulated ;  that  the  article  in  question  was 
written  by  Mr.  Cooper,  the  manager  of  the  defendant  and 
editor  of  its  newspaper;  that  he  wrote  the  article  in  dupli- 
cate, sending  one  copy  to  the  evening  Star-Bulletin,  a  daily 
paper  published  in  Honolulu  with  a  circulation  of  between 
six  and  seven  thousand,  and  which  article  was  published  in 
the  last  named  paper  in  its  issue  of  February  9,  1917;  that 
the  attentioii  of  the  plaintifif  was  called  to  the  article  in 
question  on  Saturday  morning,  the  day  after  its  publication, 
by  one  Leon  Straus,  and  that  ten  or  twelve  other  persons 
spoke  to  the  plaintifif  about  the  article;  that  this  libelous 
article  has  not,  so  far  as  plaintifif  knows,  injured  his  busi- 
ness, but  it  annoyed  him  and  prevented  him  from  eating 
normally  for  three  or  four  days.   The  following  facts  led  up 
to  the  publication  of  the  article  in  question :    The  plaintifif 
was  employed  by  one  Kealakaa,  the  defendant  in  an  ac- 
tion of  ejectment  instituted  by  J.  W.  Ambrose  as  plaintifif; 
this  action  was  continued  on  account  of  the  absence  of  the 
attorneys  for  the  plaintifif  at  the  March  and  June  terms 
1916  of  the  circuit  court  of  the  second  judicial  circuit, 
wherein  said  action  was  pending;  at  the  October  term  1916 
the  plaintifif  advanced  the  cost  money  necessary  to  secure 
the  attendance  of  a  witness  for  the  defendant  from  Hono- 
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lulu  at  the  trial  in  Wailuku;  the  morning  the  case  was  set 
for  trial  the  defendant,  in  the  presence  of  others,  agreed 
with  W.  O.  Smith,  one  of  the  attorneys  for  the  plaintiff  in 
the  ejectment  suit,  to  a  settlement  of  the  case,  the  plaintiff 
to  pay  the  costs,  whereupon  the  defendant  Kealakaa,  W. 
0.  Smith  and  others  went  to  the  office  of  the  plaintiff  and 
informed  him  that  the  case  had  been  settled  and  was  to  be 
discontinued,  the  plaintiff  to  pay  the  costs  including  those 
incurred  by  the  defendant;  to  this  arrangement  the  plaintiff 
objected,  insisting  that  he  could  win  the  case,  but  he  finally 
acquiesced  saymg  that  the  defendant  had  a  right  to  agree 
to  a  settlement  if  he  so  desired;  following  this  agreement 
a  stipulation  was  prepared  showing  the  terms  of  settle- 
ment, which  plaintiff  signed,  the  costs  were  paid  and  the 
cause  discontinued.  The  stipulation  was  not  introduced 
in  evidence  and  is  not  before  us,  nor  is  any  reason  shown 
why  it  was  not  introduced  in  evidence  or  its  contents 
agreed  to  or  shown.  After  the  expiration  of  the  October 
term  1916  and  on  February  2,  1917,  a  motion  to  set  aside 
the  stipulation  and  discontinuance  was  prepared  by  £.  R. 
Bevins,  as  attorney  for  Kealakaa,  together  with  the  affi- 
davits of  said  Kealakaa  and  one  Joseph  Kekoa,  to  the  effect 
that  Kealakaa  did  not  understand  the  English  language 
and  that  at  the  settlement  of  the  action  of  ejectment,  the 
stipulation,  which  was  in  English,  was  not  explained  to 
Kealakaa  in  Hawaiian  and  he  did  not  understand  the  same 
or  agree  thereto.  This  motion  came  on  to  be  heard  on  the 
17th  day  of  February,  1917,  before  the  judge  of  the 
second  judicial  circuit,  evidence  was  introduced  pro  and 
con  and  the  motion  was  denied.  These  facts  were  proven 
without  dispute  at  the  trial  of  the  case  at  bar  and  it  is  thus 
seen  that  the  statements  contained  in  the  motion  and  affi- 
davits referred  to  were  false. 

We  will  now  proceed  to  consider  the  several  points  urged 
on  behalf  of  defendant:  (1)  The  defendant  contends  that 
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there  is  no  evidence  to  show  that  it  published  the  alleged 
libel  in  that  it  was  not  proven  at  the  trial  that  the  alleged 
libelous  article  was  read  by  any  particular  person.  The  ap- 
pearance of  the  article  in  the  copy  of  defendant's  newspaper 
introduced  in  evidence  and  the  evidence  of  Mr,  Cooper 
show  the  printing  of  the  article  in  question  by  defendant 
and  the  circulation  of  more  than  six  hundred  copies  of  de- 
fendant's newspaper  containing  the  alleged  libel.  The  evi- 
dence of  the  plaintifiF  that  the  article  was  called  to  his  at- 
tention by  Mr.  Straus  the  morning  following  the  printing 
of  it  and  that  ten  or  twelve  persons  spoke  to  him  about  the 
article  is  sufficient  to  show  that  the  article  was  read  by 
others.  An  inspection  of  the  article  would  show  that  no 
one  could  tell  from  the  headlines  that  it  referred  to  plain- 
tiff, and  in  order  to  do  so  it  was  necessary  to  read  the  body 
of  the  article.  The  evidence  is  sufficient  to  show  the  pub- 
lication by  the  defendant. 

(2)  It  is  contended  on  behalf  of  the  defendant  that  the 
alleged  libelous  words  are  not  actionable  in  their  natural 
and  primary  signification,  not  actionable  per  se,  and  that 
no  special  damage  was  shown,  therefore  the  judgment 
should  have  been  in  favor  of  the  defendant.  The  article 
referred  to  the  plaintiff's  professional  conduct,  affected  him 
in  his  professional  business,  and  imputed  to  him  malprac- 
tice or  professional  misconduct.  Section  2329  R.  L.,  which 
relates  to  practicing  attorneys,  is  as  follows: 

"Control  of  action ;  power  to  settle.  The  practitioners  so 
licensed  shall  have  control  to  judgment  and  execution,  of 
all  suits  and  defenses  confided  to  them ;  provided,  however, 
that  no  such  practitioner  shall  have  power  to  compromise, 
arbitrate  or  settle  such  matters  confided  to  him,  unless 
upon  special  authority  in  writing  from  his  client.'' 

To  charge  an  attorney  with  settling  a  pending  case  with- 
out the  knowledge  or  consent  of  his  client  is  to  charge  him 
with  professional  misconduct,  and  where  the  charge  is  in 
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writing  it  is  libelous  per  se,  and  it  is  not  necessary  to  all^e 
or  prove  special  damages.  "It  is  libelous  to  impute  to  any 
one  holding  an  office  that  he  has  been  guilty  of  improper 
conduct  in  that  office,  or  has  been  actuated  by  wicked,  cor- 
rupt or  selfish  motives,  or  is  incompetent  for  the  post.  So 
it  is  libelous  to  impute  to  a  member  of  any  of  the  learned 
professions  that  he  does  not  possess  the  technical  knowl- 
edge necessary  for  the  proper  practice  of  such  profession, 
or  that  he  has  been  guilty  of  professional  misconduct 
(Newell,  Slander  &  Libel,  3  ed.  p.  75,  par.  42).  See  also 
Atkinson  v.  Detroit  Free  Press,  46  Mich.  341;  Cramer  v. 
Riggs,  17  Wend.  209;  Atwater  v.  Morning  News  Co.,  67 
Conn.  504;  SUlars  v.  Collier,  151  Mass.  50;  Boydell  v. 
Jones,  4  M.  &  W.  446;  Secor  v.  Harris,  18  Barb.  425;  Regis- 
ter Newspaper  Co.  v.  Worten,  111  S.  W.  (Ky.)  693;  25  Cyc. 
333.  When  the  natural  and  probable  consequence  of  a 
printed  libelous  publication  will  injure  one's  professional 
reputation  or  cause  him  pecuniary  loss,  such  publication 
is  libelous  per  se  (Newell,  Slander  &  Libel,  3  ed.  p.  217).  A 
charge  of  malpractice  or  professional  misconduct  against 
a  physician  or  attorney  naturally  tends  to  harm  him  in  his 
profession  and  to  deprive  him  of  business  by  causing  per- 
sons contemplating  employing  him  to  withhold  their  pat- 
ronage from  him.  Naturally  the  extent  of  such  loss  is  un- 
known to  the  injured  party.  The  plaintiff  in  the  case  at 
bar  says  that  he  knows  of  no  business  he  has  lost  by  reason 
of  the  alleged  libelous  publication,  but  it  is  natural  for  a 
person  contemplating  employing  a  professional  man,  and 
deterred  from  so  doing  by  reason  of  a  charge  of  professional 
misconduct  published  against  him,  to  refrain  from  going  to 
him  and  telling  him  that  he  expected  to  employ  him  but 
did  not  do  so  because  he  saw  that  he  had  been  charged  with 
malpractice  or  professional  misconduct.  Delicacy  naturally 
prevents  one  from  approaching  another  under  such  circum- 
stances.   It  is  apparent  that  the  tendency  of  the  libelous 
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article  in  question  here  is  to  cause  pecuniary  loss  to  the 
plaintiff.  Whether  he  is  able  to  point  out  just  what  busi- 
ness he  has  lost  by  reason  of  it  or  not  we  hold  that  the 
libelous  publication  complained  of  is  actionable  without 
allegation  and  proof  of  special  damage. 

(3)  The  defendant  contends  ''that  there  is  not  a  scin< 
tilla  of  evidence  in  this  case  showing  malice  on  the  part  of 
the  defendant  in  the  publication  of  said  libel."  The  law 
presumes  malice  from  the  publication  of  a  libel  that  is 
actionable  per  se  and  it  is  not  necessary  to  prove  actual* 
malice  (Newell,  Slander  &  Libel,  3  ed.,  p.  217). 

(4)  It  is  next  contended  on  behalf  of  the  defendant  that 
the  publication  of  the  libelous  matter  was  privileged;  that 
the  same  is  a  fair,  true  and  impartial  report  of  an  affidavit 
filed  in  a  judicial  proceeding.  It  is  well  settled  tiiat  a  news^ 
paper  is  privileged  to  publish  a  report  in  a  judicial  pro- 
ceeding after  a  hearing  therein,  provided  it  gives  a  fair  re- 
port of  what  took  place.  The  privilege  extended  to  a  liti- 
gant or  a  witness  or  to  counsel  to  state  libelous  matter  p^- 
tinent  to  the  issues  in  a  judicial  proceeding  does  not  extend 
to  third  parties  in  civil  cases,  whetiier  individuals  or  news- 
papers, as  the  public  has  no  interest  in  a  private  contro- 
versy. 'There  is  no  rule  of  law  which  authorizes  any  but 
the  parties  interested  to  handle  the  files  or  publish  the  con- 
tents of  their  matters  in  litigation.  The  parties,  and  none 
but  the  parties,  control  them.  One  of  the  reasons  why 
parties  are  privileged  from  suit  for  accusations  made  in 
their  pleadings  is  that  the  pleadings  are  addressed  to  courts 
where  the  facts  can  be  fairly  tried,  and  to  no  other  readers. 
If  pleadings  and  other  documents  can  be  published  to  the 
world  by  any  one  who  gets  access  to  them,  no  more 
effectual  way  of  doing  mischief  with  impunity  can  be  de- 
vised than  filing  papers  containing  false  and  scurrilous 
charges,  and  getting  them  printed  as  news.  The  public  have 
no  rights  to  any  information  on  private  suits  till  they  come 
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up  for  public  hearing  or  action  in  open  court;  and  when  any 
publication  is  made  involving  such  matter  they  possess  no 
privilege,  and  the  publication  must  rest  on  either  non- 
libelous  character  or  truth  to  defend  it.  A  suit  thus  brought 
with  scandalous  accusations  may  be  discontinued  without 
any  attempt  to  try  it,  or  on  trial  the  case  may  easily  fail  of 
proof  or  probability.  The  law  has  never  authorized  any 
such  mischief.  It  has  been  uniformly  held  that  the  public 
press  occupies  no  better  ground  than  private  p^*son8  pub- 
lishing the  same  libelous  matter,  and,  so  far  as  actual  cir- 
culation is  concerned,  there  can  be  no  question  which  is 
more  likely  to  spread  them"  (Newell,  Slander  &  Libel,  3  ed., 
pp.  669,  570).  See  also  25  Cyc.  407;  Park  v.  Detroit  Free 
Press  Co.,  72  Mich.  560;  Cowley  v.  Pulsifer,  137  Mass.  392; 
Meriwether  v.  Knapp  &  Co.,  211  Mo.  199,  219;  lUley  v. 
Sentinel  Co.,  133  Wis.  20;  Amer,  Pub.  Co.  v.  Gamble,  115 
Tenn.  663.  In  Brovm  v.  Globe  Printing  Co.,  213  Mo.  611, 
the  court,  at  page  643,  quotes  with  approval  from  Hotch- 
kiss  V.  Oliphant,  2  Hill  510,  as  follows:  "The  act  of  pub- 
lication is  an  adoption  of  the  original  calumny,  which  must 
be  defended  in  the  same  way  as  if  invented  by  the  defend- 
ant. The  republication  assumes  and  indorses  the  truth  of 
the  charge,  and  when  called  on  by  the  aggrieved  party,  the 
publisher  should  be  held  strictly  to  proof.  If  he  chooses 
to  become  the  indorser  and  retailer  of  private  scandal, 
without  taking  the  trouble  of  inquiring  into  the  truth  of 
what  he  publishes,  there  is  no  ground  for  complaint  if  the 
law,  which  is  as  studious  to  protect  .the  character  as  the 
property  of  the  citizen,  holds  him  to  this  responsibility. 
The  rule  is  not  only  just  and  wise  in  itself,  but  if  steadily 
and  inflexibly  adhered  to  and  applied  by  courts  and  juries, 
will  greatly  tend  to  the  promotion  of  truth,  good  morals 
and  common  decency  on  the  part  of  the  press,  by  incul- 
cating caution  and  inquiry  into  the  truth  of  charges  against 
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private  character  before  they  are  published  and  circulated 
throughout  the  ooxmuunity." 

It  follows  that  the  libelous  matter  complained  of  is  not 
privileged  and  as  its  truth  was  not  established,  but  its 
falsity  shown,  the  defendant  was  propa*ly  held  liable. 

Counsel  for  defendant  complains  that  the  judgment  fcH* 
one  thousand  dollars  damages  in  favor  of  the  plaintiff  is 
excessive.  The  defendant  did  not  make  this  ground  the 
basis  of  an  exception  and  there  is  nothing  in  the  record 
showing  that  this  point  was  called  to  the  attention  of  the 
trial  court  by  motion  for  a  new  trial  or  otherwise,  hence 
this  question  is  not  before  us  for  consideration  (3  C.  J.  p. 
944,  §829).  It  is  well  settled  that  an  exception  must  be 
sufficiently  definite  and  specific  to  point  out  to  the  appel- 
late court  a  point  of  law  which  was  called  to  the  attention 
of  the  trial  court  affecting  the  legality  of  its  ruling,  the  trial 
court  having  had  the  opportunity  to  correct  its  ruling  if 
erroneous  (Ripley  &  Darns  v.  Kapiolani  Est,  22  Haw.  507 ; 
Scott  V.  Kona  Development  Co.,  21  Haw.  258,  263). 

The  exceptions  are  overruled. 

W.  B.  Pittman  (Andrews  <fe  Pittman  on  the  brief)  for 
plaintiff. 

Enos  Vincent  (D.  H.  Case  with  him  on  the  brief)  for  de- 
fendant. 

CONCURRING  OPINION  Or  COKE,  J. 

In  concurring  in  the  majority  opinion  I  do  so  mindful 
that  in  a  government  like  ours,  characterized  by  free  insti- 
tutions, the  importance  of  a  free  press  should  not  be  under- 
estimated. While  the  case  at  bar  deals  solely  with  the 
publication  of  libelous  matter  contained  in  the  pleadings  in 
a  civil  action  prior  to  a  hearing  thereon,  I  deem  it  timely  to 
draw  attention  to  what  I  understand  to  be  a  relaxation  to 
some  extent  of  the  rule  announced  when  the  same  is  ap- 
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plied  to  criminal  proceedings.  For  instance,  a  report  of  an 
arrest  on  information  gained  from  papers  on  file,  when 
such  report  does  not  assume  the  guilt  of  the  accused  per- 
son and  is  not  otherwise  defamatory,  is  privileged.  This 
policy  of  the  law  is  recognized  by  Mr.  Townshend  in  his 
work  on  Slander  and  Libel,  3d  ed.,  p.  403,  and  in  Newell's 
Slander  and  Libel,  3d  ed.,  p.  664. 


TERRITORY  v.    MURAKAMI  TSUNEKICHI. 

No.  1025. 

Reserved  Questions  from  Circuit  Court,  Fourth  Circuit. 

Hon.  C.  K.  Quinn,  Judge. 

Aboued  July  3,  1917.  Decided  July  18,  1917. 

Robertson,  C.J.,  Quarles  and  Coke,  JJ. 

Chattel  Mortgages — definition. 

A  chattel  mortgage  is  a  transfer  of  the  title,  or  right  to  acquire 
title,  to  personal  property  as  security  for  the  payment  of  money, 
or  performance  of  some  other  act,  upon  condition  that  if  the 
transferrer  performs  the  specified  act  the  title  shall  revest  in 
him.  The  right  to  terminate  the  transferee's  interest  is  a  funda- 
mental characteristic. 

Same — instrument  examined  and  held  to   be  an  executory  contract 
and  not  a  mortgage. 
A  planter  agreed  in  writing  to  sell  such  sugar  cane  as  he  might 
raise   upon  his  land   during  two   years   to  a  plantation.      The 
plantation   advanced   money    and    agreed    to   make    further   ad- 
vances upon  the  security  of  the  crops  and  the  indenture,  also  to 
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purchase  the  cane  and  pay  for  the  same  at  a  specified  price 
per  ton  of  sugar  which  it  would  manufacture  from  the  cane 
based  upon  the  price  for  the  time  being  of  ninety-six  degree 
polarization  sugar  in  New  York  City.  The  plantation  was  given 
the  right  to  deduct  the  amount  of  advances  from  the  purchase 
price,  and  it  was  agreed  that  in  case  of  default  on  the  part  of 
the  planter  the  plantation  should  have  the  right  to  cancel  the 
agreement  or  enter  upon  the  land  and  take  possession  of  the 
growing  crops,  if  any,  and  harvest  the  same.  And  it  was  pro- 
vided that  the  agreement  should  continue  in  force  for  the  full 
period  notwithstanding  the  payment  by  the  planter  of  all  indebt- 
edness. Held,  that  the  instrument  was  not  a  mortgage,  its  whole 
tenor  being  against  the  idea  of  a  transfer  of  the  title,  or  the  right 
to  acquire  title,  to  the  crops  of  cane  as  security  for  the  perform- 
ance of  a  condition  which,  if  performed,  would  divest  the  trans- 
feree's interest  therein. 

OPINION  OP  THE  COURT  BY  ROBERTSON,  C.J. 

The  defendant  was  charged  under  five  counts  with  hav- 
mg  unlawfully  attempted  to  remove  certain  sugar  cane 
which  was  growing  upon  Lot  No.  7,  Kaiwiki  Homesteads, 
District  of  South  Hilo,  County  of  Hawaii,  with  unlawfully 
removing  the  same,  with  attempting  to  aid  and  abet,  and 
with  aiding,  abetting  and  assenting  to  the  removal  of  the 
same  by  the  Kaiwiki  Milling  Company,  Limited,  with 
fraudulent  intent  to  place  said  sugar  cane  beyond  the  con- 
trol of  the  Hilo  Sugar  Company,  the  mortgagee  thereof, 
contrary  to  the  provisions  of  section  3998  of  the  Revised 
Laws. 

Upon  the  trial  the  prosecution  had  put  in  evidence  an 
instrument  executed  on  the  22d  day  of  July,  1915,  by  the 
defendant  and  the  Hilo  Sugar  Co.,  which  the  prosecution 
claimed,  and  the  defense  denied,  was  a  mortgage  of  the 
sugar  cane  to  be  planted  by  the  defendant  on  his  premises 
at  Kaiwiki ;  also  a  bill  of  sale  of  the  same  cane  by  the  de- 
fendant to  the  Kaiwiki  Milling  Co.,  Ltd.,  dated  the  30th 
day  of  August,  1915.    And  evidence  was  introduced  show- 
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ing  that  on  or  about  the  12th  day  of  May,  1917,  the  Kai- 
wiki  Milling  Co.,  with  the  consent  of  the  defendant  and 
against  the  expressed  wishes  of  the  Hilo  Sugar  Co.,  cut  and 
removed  to  its  mill  and  beyond  the  control  of  the  Hilo 
Sugar  Co.  about  seventy-five  tons  of  said  cane.  The  prose- 
cution having  rested  the  defendant  moved  that  the  jury  be 
instructed  to  return  a  verdict  of  acquittal  on  the  ground 
that  the  instrument  of  July  22,  1915,  was  not  a  chattel 
mortgage  within  the  meaning  of  R.  L.  1915,  Sec.  3998,  and 
the  offense  charged  had  not  been  proven.  Thereupon  the 
court  reserved  for  the  consideration  of  this  court  the  ques- 
tions whether  the  said  instrument  was  a  mortgage,  and 
whether  the  defendant's  motion  for  a  directed  verdict 
should  be  granted.  The  material  portions  of  the  agreement 
are  as  follows: 

'This  agreement,  made  this  22nd  day  of  July  1915  by 
and  between  Murakami  Tsunekichi,  party  of  the  first  part, 
hereinafter  called  the  Planter  (and  if  the  Planter  consists 
of  more  than  one  person  this  agreement  and  all  covenants 
binding  on  the  Planter  are  both  joint  and  several),  and 
Hilo  Sugar  Company  a  corporation,  party  of  the  second 
part,  hereinafter  called  the  Plantation,  Witnesseth: 

"That  Whereas  the  Planter  proposes  to  plant  and  culti- 
vate sugar  cane  during  the  term  hereinafter  specified  upon 
certain  lands  situate  in  the  District  of  Hilo,  Island  and  Ter- 
ritory of  Hawaii,  thus  described: 
"Lot  No.  7  Kaiwiki  Homesteads, 
"(7  Acres  Caledonia  Plant  Cane,  Crop  1917) 
"And  Whereas  the  Planter  has  agreed  to  sell  and  deliver 
to  the  Plantation  all  crops  of  cane  which  may  be  grown 
and  matured  upon  said  lands  during  said  term,  and  the 
Plantation  is  willing  to  make  certain  advances  to  enable 
the  Planter  to  plant,  cultivate  and  harvest  such  cane,  upon 
the  security  of  such  crops  and  of  this  indenture : 

"Now  Therefore,  in  consideration  of  the  sum  of  Fifty 
Three  15/100  ($53.15)  Dollars  to  the  Planter  loaned  and 
advanced  by  the  Plantation,  the  receipt  whereof  is  hereby 
acknowledged,  and  in  consideration  of  the  agreements  of 
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the  Plantation  hereinafter  contained,  and  in  further  con- 
sideration of  such  loans  and  advances  as  at  any  time  may 
be  made  by  the  Plantation  to  the  Planter  (whether  in  cash 
or  in  materials  furnished  or  services  renderied)  for  the  pur- 
pose of  assisting  him  to  plant,  cultivate  and/or  harvest 
such  sugar  cane,  or  otherwise  under  the  security  of  this  in- 
denture, the  Planter  does  hereby  agree  to  sell,  assign,  trans- 
fer and  deliver,  and  does  hereby  sell,  assign,  transf^  and 
deliver  to  the  Plantation  all  sound  sugar  cane  (free  from 
trash,  tops,  moisture,  dirt  or  oth^  refuse,  and  excluding  all 
dry  and  sour  cane),  which  may  mature  upon  said  lands 
during  the  term  of  two  years  from  22nd  day  of  July  1915; 

"To  Have  and  To  Hold  unto  said  Plantation,  its  succes- 
sors and  assigns,  forever. 

"And  for  said  consideration  the  Planter  does  hereby 
covenant  and  agree  with  the  Plantation  that  he  will  pay  to 
the  Plantation,  upon  demand,  said  sum  now  loaned  and 
advanced  and  all  other  and  further  sums  which  may  be 
loaned  and  advanced  or  chargeable  to  him  by  the  Planta- 
tion hereunder,  together  with  interest  thereon  at  the  rate 
of  eight  per  cent,  per  annum;  and  will  well  and  truly  pay 
all  taxes,  assessments  and  all  other  charges  whatsoever, 
whether  laid  upon  said  crops  or  lands  or  otherwise  laid,  the 
non-payment  of  which  might  be  prejudicial  to  the  security 
or  rights  of  the  Plantation  hereunder,  and  will  do  and  per- 
form every  other  matter  or  thing  requisite  to  maintain  the 
security  of  the  Plantation  hereunder;  and  will  not,  with- 
out the  written  consent  of  the  Plantation,  sell,  assign  or 
transfer  by  way  of  mortgage  or  otherwise  to  any  person 
other  than  the  Plantation  said  crops,  or  any  part  thereof, 
or  interest  therein,  during  the  term  hereof;  and,  when  so 
required  by  the  Plantation,  will  cut,  and  deliver  to  the 
Plantation  at  the  flumes  of  the  Plantation,  on  said  lands, 
or  at  such  other  place  or  places  as  may  be  mutually  agreed 
upon,  all  sound  sugar  cane  (free  from  trash,  tops,  moisture, 
dirt,  or  other  refuse,  and  excluding  dry  and  sour  cane) 
grown  and  matured  as  aforesaid  during  said  term:  and 
that  all  advances  and  all  reasonable  charges  for  materials 
furnished  or  services  performed  hereunder  by  the  Planta- 
tion, for  the  account  of  the  Planter,  with  interest  thereon 
as  aforesaid,  shall  be  secured  hereby  and  shall  be  a  charge 
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against  the  purchase  price  of  said  cane,  and  deductible  by 
the  Plantation  before  any  payments  of  such  price  are  made 
to  the  Planter. 

"And  for  said  consideration  the  Planter  does  hereby 
grant  to  the  Plantation,  during  said  term,  free  of  charge,  all 
such  rights  of  way  over  and  across  said  lands  as  may  be 
necessary,  to  take  off  the  cane  grown  on  said  lands  or  on 
any  other  lands  so  located  that  such  rights  of  way  are  ne- 
cessary for  taking  off  cane  therefrom." 

Then  follow  certain  provisions  in  regard  to  the  furnishing 
to  the  planter  of  seed  cane  for  planting  and  flumes  for 
taking  oflF  the  crop,  concerning  the  quality  of  the  cane,  and 
the  agreement  of  the  plantation  to  purchase  the  cane  and 
specifying  the  price  to  be  paid  therefor  based  upon  the 
price  for  the  time  being  of  ninety-six  degree  polarization 
sugar  in  New  York  City.  And  then  follow  these  para- 
graphs : 

"But  in  case  of  any  default  on  the  part  of  the  Planter 
to  well  and  truly  pay,  upon  demand,  any  sum  or  sums  ad- 
vanced or  chargeable  to  him  hereunder,  or  oth^wise  to 
well  and  truly  perform  any  or  all  the  covenants  and  agree- 
ments by  the  Planter  made  herein,  then  the  Plantation 
may  at  its  election  cancel  this  agreement,  and  recover  from 
the  Planter  all  such  sums  already  advanced  or  chargeable 
to  him  hereunder,  with  interest  as  aforesaid,  or  may  enter 
upon  so  much  of  the  above  described  lands  as  may  be  culti- 
vated in  cane  and  take  full  possession  of  the  same  and  of 
the  crops  growing  thereon,  and  so  long  as  may  be  necessary 
to  reimburse  itself  in  such  sum  or  sums,  not  exceeding  the 
remainder  of  the  term  hereof,  may  carry  on,  as  though 
conducting  its  own  business,  the  work  of  cultivating  and 
harvesting  such  crops  and  any  ratoon  crops  therefrom, 
charging  to  the  Planter  the  full  cost  thereof,  including 
labor,  superintendence,  materials  and  all  such  other  proper 
costs,  charges  and  advances,  as  it  may  deem  reasonably 
necessary,  with  interest  thereon  as  aforesaid — all  of  which 
shall  be  repayable  under  and  secured  by  this  indenture.  All 
sugar  manufactured  from  cane  received  or  taken  by  the 
Plantation  from  such  lands  shall  be  credited  to  the  Planter 
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at  the  prices  aforesaid,  aiid  after  all  proper  charges  and  de- 
ductions of  every  kind  shall  have  first  been  made,  the  net 
balance,  if  any,  remaining  shall  be  made  over  to  the 
Planter. 

"Entry  and  operation  by  the  Plantation  as  aforesaid  shall 
not  deprive  the  Plantation  of  the  right  to  thereafter  cancel 
this  contract  for  any  cause  herein  provided  for,  if  it  so 
elect. 

'It  is  understood  and  agreed  that  payment  at  any  time 
of  all  indebtedness  of  the  Planter  to  the  Plantation  shall 
not  operate  as  a  cancellation  of  this  agreement,  but  the 
same  shall  nevertheless  continue  in  force  during  the  full 
term  herein  specified. 

''And  it  is  mutually  agreed  that  this  indenture  shall  be 
binding  upon  and  inure  to  the  benefit  of  the  parties  hereto 
and  their  respective  legal  representatives  and  successors  in 
interest." 

On  behalf  of  the  prosecution  it  is  contended  that  the 
instrument  is  of  a  two-fold  character,  viz.,  (1)  a  contract 
for  the  sale  of  the  cane  therein  named,  by  the  defendant  to 
the  Hilo  Sugar  Co.,  for  a  period  of  two  years  from  and 
after  the  22d  day  of  July,  1915;  and  (2)  a  chattel  mort^ 
gage  securing  (a)  the  repayment  of  $53.15,  the  amount 
therein  acknowledged  to  have  been  received  by  the  de- 
fendant, (b)  future  advances,  if  any,  and  (c)  the  perform- 
ance of  other  covenants  and  conditions  therein  named  to 
be  performed  by  the  defendant,  including  the  covenant  to 
sell  cane  to  the  Hilo  Sugar  Co.  as  set  forth  in  said  instru- 
ment. And  coimsel  say  that  "An  inspection  of  the  instru- 
ment itself  shows  that  it  expressly  purports  to  secure  (a) 
and  (b),  and  it  was  argued  at  the  trial  and  is  again  urged 
in  this  court  that  said  instrument  should  be  construed  to 
secure  (c)  as  well.  However,  this  last  named  contention  as 
to  (c)  is  in  no  way  essential  to  the  prosecution's  caae,  for  if 
the  instrument  sufficiently  secures  the  repayment  of 
$53.15,  as  set  forth  in  (a),  the  prosecution  will  not  have  to 
rely  upon  the  hypotheses  set  forth  in  (b)  and  (c)."   In  this 
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oonnection  counsel  lay  emphasis  upon  the  fact  that  the 
consideration  was  stated  to  be  the  sum  loaned  the  planter 
and  future  advances  to  be  made  to  him  "under  the  security 
of  this  indenture,"  and  that  the  planter  agreed  that  all  ad- 
vances and  all  reasonable  charges  for  materials  and  ser- 
vices, with  interest  thereon,  "shall  be  secured  hereby,"  and 
cite  authority  to  l^e  effect  that  a  bill  of  sale  of  personal 
property  declared  to  be  made  to  secure  borrowed  money  is 
a  mortgage.  But  taking  all  the  provisions  of  this  instru- 
ment as  expressing  the  entire  transaction  between  the 
parties  there  will  be  found  to  be  lacking  any  provision,  ex- 
press or  inferable,  giving  the  party  of  the  first  part  the 
right  to  divest  the  title  or  claim  of  the  party  of  the  second 
part  by  performance  of  a  condition,  which  is  the  funda- 
mental characteristic  of  a  mortgage.  "A  chattel  mortgage 
may  be  defined  as  a  transfer  of  the  title  to  personal  prop- 
erty,  aa  security  for  the  payment  of  money  or  performance 
of  some  oth^  act  and  subject  to  the  cpndition  that,  if  the 
transferrer  performs  the  specified  act,  title  shall  revest  in 
him.  There  is  some  dissent  from  this  definition  in  regard 
to  whether  title  passes  to  the  mortgagee,  and  many  courts, 
influenced  by  the  prevailing  doctrine  regarding  real-estate 
mortgages,  have  held  that  legal  title  does  not  pass  to  the 
mortgagee  but  that  he  merely  gets  a  lien."  6  Cyc.  985,  986. 
In  this  jurisdiction  it  has  been  held  that  title  to  the  prop- 
erty does  not  pass  to  the  mortgagee  imless  or  until  he  takes 
possession  of  it.  Wundenberg  v.  Campbell,  9  Haw.  203, 
209;  Phillips  v.  McChesney,  8  Haw.  289.  The  right  to  ter- 
minate the  transferee's  interest  is  essential  to  a  mortgage. 
Jones  on  Chattel  Mortgages,  Sees.  8,  17;  11  A.  &  E.  Enc. 
Law  (2d  ed.)  207;  KcJum  v.  Booth,  10  Haw.  332;  Horton 
V.  Hovater,  66  So.  (Ala.)  939;  Flanders  v.  Chamberlain, 
24  Mich.  305,  309;  Goddard  v.  Coe,  55  Me.  385;  Fairfield 
Bridge  Co.  v.  Nye,  60  Me.  372,  378;  Weeks  v.  Baker,  152 
Mass.  20. 
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We  regard  the  instrument  in  question  as  an  executory 
contract  which  by  its  terms  was  to  continue  in  force  for 
the  term  of  two  years.  The  planter  agreed  to  sell  and 
deliver  to  the  plantation  all  the  sound  sugar  cane  which  he 
might  raise  and  bring  to  maturity  upon  his  land  during 
that  period.  He  did  not  bind  himself  to  plant  any  cane, 
but  only  to  sell  to  the  plantation  such  cane  as  "may  mature 
upon  said  lands  during  the  term  of  two  years."  The  planta- 
tion agreed  to  buy  and  pay  for  the  cane  at  a  specified  price 
per  ton  of  sugar  which  it  would  manufacture  from  the 
cane  based  upon  New  York  quotations.  The  plantation 
also  agreed  to  make  advances  which  the  planter  agreed 
would  be  a  charge  against  the  purchase  price  of  the  cane 
and  deductible  therefrom.  There  was  no  clause  of  de- 
feasance— ^no  condition  to  be  performed  which  would 
terminate  the  interest  of  the  party  of  the  second  part — 
and  none  can  be  implied  in  face  of  the  provision  that  the 
agreement  should  continue  in  force  for  the  full  term  not- 
withstanding the  payment  by  the  planter  of  all  indebted- 
ness. The  right  of  the  plantation  was  not  merely  to  have 
back  the  amount  of  money  advanced,  with  interest,  but  the 
right  to  have  the  cane  to  manufacture  into  sugar  with  the 
opportunity  of  making  a  profit  out  of  the  process.  What 
was  referred  to  as  "the  security''  of  "such  crops"  and  "of 
this  indenture"  was  the  right  given  the  plantation  to  de- 
duct the  amount  due  from  the  planter  from  the  purchase 
price  of  the  cane  and,  in  case  of  default  on  the  part  of  the 
planter,  to  enter  upon  the  land  and  cultivate  and  harvest 
the  crops.  No  power  of  sale  in  the  event  of  a  default  on 
the  part  of  the  planter  to  perform  his  agreements  was  given 
to  the  plantation.  And  in  case  of  the  failure  of  the  party 
of  the  first  part  to  carry  out  the  contract  the  remedy  of 
the  party  of  the  second  part  would  not  be  by  bill  in  equity 
to  foreclose  an  equity  of  redemption,  but  to  cancel  the 
agreement  or  enter  upon  the  land  and  take  possession  of 
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the  crops  growing  thereon,  if  any,  and  harvest  the  same,  as 
provided  in  the  contract,  or  by  an  action  at  law  for  dam- 
ages for  breach  of  contract.  The  whole  tenor  of  the  instru- 
ment is  against  the  idea  of  a  transfer  of  the  title,  or  a 
right  to  acquire  title,  to  the  crops  of  cane  as  security  for 
the  performance  of  a  condition  which,  if  performed,  would 
divest  the  transferee's  interest  therein.  We  hold,  there- 
fore, that  the  instrument  in  question  was  not  a  mortgage. 

We  have  examined  the  cases  of  Minnesota  Oil  Co.  v. 
Maginnis,  32  Minn.  193,  and  Frankhouser  v.  Fisher,  54 
Kan.  738,  cited  in  the  prosecution's  brief.  Neither  of  them 
is  on  all  fours  with  the  case  at  bar.  The  latter  is  clearly 
distinguishable,  and  in  so  far  as  the  former  may  be  incon- 
sistent with  the  views  herein  expressed  we  do  not  agree 
with  it. 

The  circuit  court  is  advised  that  the  charge  was  not  sus- 
tained by  the  evidence,  and  that  the  defendant's  motion  for 
a  directed  verdict  of  acquittal  ought  to  be  granted. 

B.  Knollenberg  (W.  H.  Beers,  County  Attorney  of  Ha- 
waii, Frear,  Prosser,  Anderson  &  Marx  and  C.  F.  Parsons 
on  the  brief)  for  the  Territory. 

/.  W.  Russell  for  defendant. 
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Resolved,  that  the  members  of  liie  Bar  Association  of 
Hawaii  desire  to  express  their  sorrow  at  the  death  of  John 
Alfred  Magoon,  who  had  for  many  years  been  a  member 
of  the  Bar  of  the  Supreme  Court  of  Hawaii  and  of  this 
Association. 

Mr.  Magoon  was  an  able  member  of  the  Bar  of  this  Court 
under  the  Monarchy,  the  Republic  and  the  Territory  of 
Hawaii.  He  was  vigorous  and  active  in  both  mind  and 
body  and  fearless  in  pursuing  the  course  which  he  deemed 
to  be  right.  His  mortal  life  has  been  arrested  in  its  prime 
and  the  news  of  his  accidental  death  was  a  great  shock  to 
his  friends  and  those  dear  to  him. 

The  members  of  this  Association  desire  to  express  their 
deep  sympathy  for  the  widow  and  family  of  our  deceased 
brother. 

Resolved,  that  a  copy  of  this  Resolution  be  spread  upon 
the  records  of  this  Court,  and  a  copy  be  sent  to  the  family 
of  our  deceased  friend. 

Honolulu,  September  5,  1916. 


Resolved,  that  the  Bar  Association  of  Hawaii  would 
hereby  express  its  sense  of  the  loss  sustained  by  said  As- 
sociation and  by  the  Bar  of  this  Territory,  in  the  recent 
death  of  our  brother  Abram  Stephanus  Humphreys, 
which  event  occurred  in  this  city,  August  19,  1916,  as  the 
result  of  a  lingering  illness  which  was  borne  with  exemplary 
patience  and  fortitude. 

The  brother  whose  untimely  death  we  now  lament  was 
stricken  down  in  the  prime  of  his  life  and  intellectual 
powers.  Bom  in  Mississippi  forty-eight  years  ago,  he  was 
admitted  to  the  Bar  upon  attaining  his  majority,  and,  after 
a  period  spent  in  practice  in  Arizona,  he  came  to  Hawaii 
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where  he  was  admitted  to  this  Bar  in  1896,  since  which  year 
he  continued  to  practice  among  us. 

Upon  the  organization  of  the  Govemmwit  of  this  Terri- 
tory he  was  appointed  by  President  McKinley  as  First 
Judge  of  the  Circuit  Court  for  the  First  Circuit,  the  duties 
of  which  position  he  continued  to  discharge  with  signal 
ability  from  the  date  of  his  qualifying,  July  5,  1900,  until 
his  voluntary  retirement,  by  resignation,  August  31,  1902. 

Judge  Humphreys  was  an  able  and  picturesque  example 
of  the  courtesy,  the  chivalry  and  devotion  to  duty  of  the 
type  of  lawyer  for  which  the  Southern  section  of  our  Union 
has  long  been  justly  famed.  Prompt,  energetic,  and  inde- 
fatigable in  the  execution  of  his  professional  duties ;  he  also 
possessed  and  displayed  those  qualities  of  mind  and  heart 
which  endeared  him  to  a  wide  circle  of  friends,  within  and 
without  the  profession. 

This  Association  hereby  most  respectfully  tenders  to  the 
sorrowing  family  and  relatives  of  our  deceased  brother,  the 
condolences  of  its  members  in  respect  of  their  irreparable 
loss. 

Resolved,  that  this  Resolution  be  spread  upon  the 
minutes  of  this  Court,  and  that  a  certified  copy  thereof  be 
transmitted  to  the  widow  and  family  of  Judge  Humphreys. 

Honolulu,  September  5,  1916. 


Whereas,  Cecil  Brown,  one  of  the  senior  members  of 
the  Bar  of  this  Court  and  of  the  Bar  Association  of  Hawaii, 
died  in  this  city  on  the  sixth  day  of  March,  1917, 

Resolved,  that  the  members  of  this  Bar  hereby  express 
their  sorrow  at  the  loss  of  their  esteemed  brother  who  has 
been  called  hence: 

That  we  hereby  record  our  appreciation  of  his  integrity 
and  ability,  and  of  the  service  he  for  many  years  rendered 
both  to  the  Court  and  to  the  State,  and  do  deeply  mourn 
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the  loss  which  the  community  has  sustained  in  his  death: 
That  we  tender  to  the  members  of  his  family  our  sincere 

sympathy  in  their  loss;  and 
That  these  Resolutions  be  entered  upon  the  records  of 

this  Court. 

Honolulu,  May  7,  1917. 


Whereas,  on  the  4th  day  of  January,  1917,  Arthur 
AsHFORD  Wilder,  a  member  of  the  Bar  of  Hawaii  and 
formerly  an  Associate  Justice  of  the  Supreme  Court  of  the 
Territory,  was  taken  from  us  by  death: 

Be  it  Resolved,  that  the  Bar  of  Hawaii  hereby  testify  to 
its  aflFection  and  respect  for  Jlidge  Wilder  and  its  apprecia- 
tion of  his  integrity  and  ability  as  a  lawyer  and  as  a  judge, 
and  that  the  Bar  hereby  express  its  deep  sense  of  the  loss 
which  Hawaii  has  sustained  in  his  demise.  In  the  prepara- 
tion for  his  profession,  though  without  the  advantage  of  a 
college  training  enjoyed  by  many  of  his  fellows,  he  at  the 
Law  School  of  Yale  University  graduated  as  leader  in 
scholarship  of  a  large  and  unusually  able  class.  For  a  year 
after  graduation  he  continued  his  studies  at  Yale  in  special 
fields  of  law  and  jurisprudence.  The  promise  of  his  record 
as  a  student  was  fulfilled  in  ample  measure  in  his  work  as 
a  lawyer  and  as  a  judge.  His  social  qualities  and  his  strong 
and  interesting  personality  endeared  him  to  many.  The 
loss  of  such  a  man  is  the  more  deeply  to  be  regretted  here 
because  of  the  fact  that  he  was  in  substantial  degree  of  the 
blood  of  the  native  people  of  Hawaii,  and  in  his  success 
and  attainments,  exemplifying  the  highest  development  of 
that  people,  they  may  well  have  pride. 

And  Now  be  it  Resolved  Further,  that  these  Resolu- 
tions be  spread  upon  the  records  of  this  Court. 

Honolulu,  May  7,  1917. 
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Whereas,  we  have  learned,  with  deep  regret,  of  the  pass- 
ing away  on  June  21,  1917,  of  our  brother  member  of  this 
Bar,  Arthur  K.  Ozawa;  and 

Whereas,  he  was  the  first,  if  not  the  only  member  of 
our  profession  bom  of  Japanese  parentage  to  be  admitted 
to  the  practice  of  law  within  the  jurisdiction  of  liie  United 
States  and  in  the  Territory  of  Hawaii;  and 

Whereas,  his  loyalty  to  his  professional  obligations,  his 
patriotic  American  citizenship  derived  through  his  birth  in 
Hawaii,  and  his  high  standards  of  integrity  in  his  profes- 
sional and  everyday  life,  endeared  him  to  all  who  knew  him ; 
Now  therefore  be  it 

Resolved,  That  the  Bar  of  this  Court  has  lost  a  valuable, 
efficient  and  influential  member  whose  personality  was  a 
cogent  factor  among  the  race  of  his  kindred  in  disseminat- 
ing a  knowledge  of  and  respect  for  our  laws,  and  their 
upholding  ; 

That  a  copy  of  these  Resolutions  be  sent  to  his  family 
and  that  the  same  be  spread  upon  the  records  of  this  Court. 

Honolulu,  July  3,  1917. 


Whereas,  John  Richardson,  a  member  of  the  Bar  of 
this  Court,  has  responded  to  the  summons  from  the  Great 
Tribunal  and  has  gone  from  us: 

Be  it  Resolved,  that  we  hereby  record  our  scurrow  at  the 
loss  of  our  friend  and  brother,  and  our  regard  for  his 
memory  and  appreciation  of  the  service  which  he  rendered 
in  the  Courts  of  these  Islands  and  in  public  affairs. 

We  would  pay  tribute  to  his  fortitude  and  courage  dur- 
ing the  many  long  years  of  helplessness  caused  by  a  fatal 
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malady,  which  entirely  disabled  him  from  active  service, 
and  which  he  met  with  patient  endm*ance. 

We  would  express  our  "Aloha"  for  our  departed  brother. 

Resolved,  That  these  Resolutions  be  spread  on  the 
minutes  of  this  Court  and  a  copy  sent  to  the  family  of  the 
deceased. 

Honolulu,  July  3,  1917. 


Whereas,  it  has  pleased  God  to  take  from  among  us 
John  L.  Kaulukou,  a  membw  of  the  Bar  of  this  Court, 
Be  it 

Resolved,  That  the  members  of  the  Bar  of  this  Court 
record  their  appreciation  of  the  qualities  of  high  courtesy, 
unfailing  dignity  and  uprightness  which  marked  the  life 
of  this  typical  Hawaiian  lawyer  and  gentleman: 

Resolved,  that  we  tender  to  the  surviving  relations  of 
the  deceased  our  heartfelt  sympathy: 

Resolved,  that  these  Resolutions  be  presented  to  the 
Supreme  Court  and  be  spread  upon  the  records  thereof. 

Honolulu,  July  3,  1917. 
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Rule  16.    Admission  to  the  Bab. 
(As  amended  April  25,  1916  and  May  7,  1917.) 

1.  Each  applicant  for  admission  to  the  bar  shall  file 
with  the  clerk  an  application  setting  forth  his  name,  age, 
nationality,  last  place  of  residence,  the  character  and  term 
of  his  study,  and,  if  he  has  been  admitted  to  the  bar  of 
any  other  court,  that  he  is  in  good  standing.  Sufficient  cer- 
tificates of  the  applicant's  good  moral  character,  and,  if  he 
is  a  member  of  the  bar  of  any  other  court,  the  certificate  of 
admission  to  such  bar,  shall  accompany  the  application. 

2.  No  applicant  who  is  not  a  member  of  the  bar  of  the 
highest  court  of  some  other  state,  territory  or  country,  or 
a  graduate  of  a  law  school  of  recognized  standing,  will  be 
admitted  to  practice  in  this  court  unless  he  shall  have 
studied  diligently  at  least  three  years  in  a  law  school  or  the 
office  of  a  competent  attorney,  or  partly  in  such  school 
and  partly  in  such  office,  and  shall  have  passed  an  examina- 
tion which  satisfies  the  court  that  his  legal  qualifications 
are  sufficient.  No  correspondence  course,  extension  course, 
or  other  course  or  period  of  home  study  will  be  accepted 
as  the  equivalent  of  the  requirement  of  graduation  from  a 
law  school  or  of  actual  study  in  a  law  school  or  in  the  office 
of  a  competent  attorney  under  this  rule. 

3.  If  the  applicant  has  been  admitted  to  practice  before 
the  highest  court  of  some  other  state,  territory  or  country, 
or  is  a  graduate  of  a  law  school  of  recognized  standing,  he 
shall  be  admitted  here  without  examination  as  to  his  legal 
qualifications  except  that  he  may  be  required  to  pass  an 
examination  on  local  practice  and  statutory  law. 

4.  No  person  who  is  not  a  citizen  of  the  United  States 
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will  be  admitted  unless  he  shall  have  bona  fide  declared 
his  intention  to  become  a  citizen  in  the  manner  required 
by  law. 

5.  No  applicant  whose  application  has  been  denied  shall 
apply  again  for  admission  within  six  months  thereafter. 

6.  R^ular  examinations  of  candidates  for  admission  to 
the  bar  will  be  held  in  Honolulu  in  the  months  of  January, 
April,  July  and  October. 

7.  No  attorney  who  has  been  disbarred  shall  be  read- 
mitted to  practice  unless  he  is  possessed  of  the  qualifica- 
tions required  by  this  rule  for  examination  for  admission 
to  practice  as  an  original  applicant.  His  application  shall 
show  that  he  has  complied  in  good  faith  with  the  order 
of  disbarment,  and  any  other  reasons  he  may  have  to  show 
why  he  may  properly  be  reinstated. 
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ABATEMENT  AND  REVIVAI^ 

1.    Suit  by  tawpayer — death  of  appellee. 

A  suit  by  a  resident  taxpayer  to  restrain  the  illegal  expenditure 
of  public  money  will  not  be  dismissed  because  of  the  death  of  the 
complainant  after  a  decree  has  been  entered  in  his  favor  and 
after  the  time  for  the  filing  of  his  brief  In  the  supreme  court 
on  an  appeal  by  the  respondents  has  expired  but  the  appeal 
will  be  decided  nunc  pro  tunc  as  of  a  day  prior  to  the  death  of 
the  appellee.      Wilder  v.  Pinkham,  571. 

ACCELERATION. 

See  WILLS,  9. 

ACCESSORY  AFTER  THE  PACT. 
See  CRIMINAL  LAW,  1. 

ACCESSORY  BEFORE  THE  FACT. 
See  CRIMINAL  LAW,  9. 

ACCIDENT. 

See  MASTER  AND  SERVANT. 

ACCOUNT  STATED. 

1.    Admission — promise  to  pay. 

Liability  upon  an  account  stated  implies  an  admission  of  in- 
debtedness In  a  definite  sum  and  a  promise,  express  or  implied, 
to  pay  the  same.  The  admission  and  promise  will  be  implied 
from  the  receipt  and  retention  of  an  account  without  making 
objection  thereto  within  a  reasonable  time,  but  if  the  conduct 
of  the  party  to  whom  the  account  was  rendered  was  such  as  to 
exclude  the  idea  of  acqulesence  an  account  stated  is  not  shown. 
Stewart  i7.  Spalding,  502. 

ACCUMULATIONS. 

See  TRUSTS,  9. 

ACKNOWLEDGMENT  OF  DEBT. 

See  LIMITATION  OF  ACTIONS,  1. 

"ACTUAL  COST." 

See  WORDS  AND  PHRASES,  1. 

ADMISSIONS. 

See    ACCOUNT    STATED;    ANNUITIES,    3. 
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ADOPTION. 

1.    Effect  of  not  recording  agreement — guardianship. 

An  agreement  of  adoption  which  was  executed  before  but  not 

recorded   until  after  a   guardian   had   been   appointed   for   the 

child,   held,   under   R.   L.   1915,   Sec.   3119,   to  be   InefTective   as 

as  against  the  guardian's  right  to  the  custody  of  the  child.    Re 

Wikoli,  241. 

See  PARENT  AND  CHILD.  3. 

AFFIDAVIT. 

See  ATTACHMENT.  1. 

AGENT. 

See  PRINCIPAL  AND  AGENT. 

ALIMONY. 

See  DIVORCE.  1,  6. 

ALLEGATION  AND  PROOF. 
See  BRIBERY.  1. 

ANIMALS. 

See  LARCENY.  1,  2. 

ANNUITIES. 

1.     Nature  of  interest  of  annuitant. 

Ordinarily  a  gift  of  an  annuity  to  a  person,  without  words  of 
limitation  or  other  significant  language  is  to  be  regarded  as  a 
gift  of  the  annuity  during  the  life  of  the  annuitant,  but  where 
an  annuity  is  given  to  one  for  a  specified  period  of  time,  an  intent 
is  to  be  inferred  that  it  was  not  to  terminate  with  the  life  of 
the  annuitant.  Held,  accordingly,  that  where  property  was  given 
by  will  to  a  trustee  to  hold  until  the  death  of  the  last  survivor 
of  a  number  of  annuitants  and  for  twenty-one  years  thereafter 
to  pay  certain  annuities  and  to  accumulate  the  imapplied  in- 
come, and  then  divide  the  trust  estate  "among  those  persons 
entitled  at  that  time  to  the  aforementioned  annuities,"  an  an- 
nuity payable  to  the  children  of  S.  P.  "for  life  and  then  to  their 
heirs"  the  interest  of  the  heirs  in  the  annuity  was  for  the 
entire  period  of  the  trust,  and  upon  the  death  of  one  his  share 
became  payable  to  his  heirs.  Hawaiian  Trust  Co.  v.  McMuUan, 
685. 

"ANY  PERSON." 

See  WORDS  AND  PHRASES,  2. 
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APPEAL  AND  ERROR. 

1.  Annulment  of  decree  by  writ  of  error — divorce. 

Where,  In  a  divoroe  case,  a  decree  is  rendered  granting  the  wife, 
as  lihellant,  a  divorce  and  alimony  the  defendant  sues  out  a 
writ  of  error  for  the  purpose  of  reviewing  the  said  decree,  but 
dies  during  its  pendency  in  the  supreme  court,  the  decree  is  not 
annulled  by  the  issuance  of  the  writ  of  error,  and  the  libellant 
therein  is  not  the  widow  of  the  libellee  notwithstanding  she 
filed  in  the  supreme  court,  after  the  death  of  the  libellee,  a  con- 
fession of  error,  no  Judgment,  order  or  mandate  having  been 
made  in  the  supreme  court  reversing  the  decree  of  divorce. 
Bertelmann  v.  Kaio,  646. 

2.  Appeal  from  decree  of  land  court. 

Under  Sec.  3145,  R.  L.  1916,  an  appeal  from  a  decree  of  the  land 
court  may  be  taken  to  the  supreme  court  upon  points  of  law 
only.    McCandlesa  v,  Du  Roi^  51. 

3.  Appeal  from  equity  decree. 

The  proceeding  in  the  supreme  court  upon  an  appeal  from  a 
decision  of  a  circuit  Judge  sitting  in  equity  is  not  a  hearing  de 
novo,  but  a  review  of  the  decree  and  of  the  issues  determined 
thereby.    Wilder  v.  Pinkham,  571. 

4.  Bill  of  exceptions — extension  of  time. 

While  an  order  extending  the  time  in  which  to  present  a  bill 
of  exceptions  indefinitely  would  be  void,  yet  an  order  made 
within  the  time  in  which  the  bill  of  exceptions  might  have 
been  presented,  extending  the  time  for  presenting  the  bill  of 
exceptions  twenty  days  after  typewriting  and  filing  transcript 
of  the  evidence  by  the  official  court  stenographer  vHth  the  clerk 
of  the  court,  is  not  void  for  uncertainty;  reference  in  the  order 
to  the  filing  of  the  transcript  of  the  evidence  made  the  time  of 
extension  certain,  fixed  and  definite.  Weinzheimer  v,  Kahaule- 
lio,  374. 

5.  Certificate  of  appeal — points  of  law. 

On  appeal  from  a  Judgment  of  a  district  magistrate  to  this 
court  the  points  of  law  upon  which  the  appeal  is  taken  must  Jie 
'  stated  in  the  district  magistrate's  certificate  of  appeal  and  if 
not  so  stated  the  appeal  must  be  dismissed.  Murphy  v.  McKay, 
173. 

6.  Criminal  procedure — remanding  cause  for  further  proceed- 
ings. 

When  the  trial  court  sustains  a  demurrer  to  a  criminal  charge, 
discharging  the  defendant  from  custody,  and  on  writ  of  error 
the  order  sustaining  the  demurrer  is  reversed,  the  cause  will  be 
remanded  to  the  trial  court  for  further  proceedings.  Ter,  v. 
Hilo  Mercantile  Co.,  409. 
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7.  Criminal  procedure — writ  of  error  by  Territory, 

A  writ  of  error  at  the  instance  of  the  Territory,  under  R.  U  1915, 
Sec  2520,  will  not  lie  in  a  case  where  a  demurrer  to  an  indict- 
ment was  sustained  on  the  ground  that  the  indictment  was  de* 
fective  merely  upon  principles  of  criminal  pleading.  Ter  v. 
Belliveau,  546. 

8.  Statute  upon  which  indictment  founded. 

Statutes  relating  to  the  form  and  sufficiency  of  indictments 
are  not  statutes  "upon  which  the  indictment  is  founded"  within 
the  meaning  of  R.  L.  1915,  Sec  2520.    Ter.  v.  Belliveau,  546. 

9.  Dismissal  of  writ. 

In  an  action  for  summary  possession,  where  defendants  bring 
error  to  review  the  judgment  of  a  circuit  court  in  plaintiff's 
favor,  the  writ  will  be  dismissed  on  motion  where  it  is  made 
to  appear  that  the  Judgment  and  execution  thereon  have  been 
fully  satisfied  before  the  suing  out  of  the  writ  Novite  v.  Ham 
Pong,  65. 

10.  Equity  procedure — dismissal. 

It  is  reversible  error  for  a  circuit  Judge,  sitting  in  equity,  to 
dismiss  plaintiffs  bill  during  the  cross-examination  of  a  wit- 
ness for  the  defendant,  thereby  preventing  further  cross^x- 
amination  of  such  witness,  thereby  taking  from  the  defendant 
the  opportunity  of  offering  further  evidence  and  thereby  deny- 
ing to  the  plaintiff  the  opportunity  of  offering  evidence  in  re- 
buttal.   Halama  v.  Halama,  254. 

11.  Exceptions — order  granting  new  trial. 

For  the  purpose  of  exceptions  an  order  granting  a  new  trial  is 
regarded  as  a  final  order.    Martin  v.  Wilson,  74. 

12.  Statement  of  case — briefs, 

A  summary  of  the  evidence  contained  in  the  appellant's  brief 
which  is  not  controverted  by  the  appellee  may  be  adopted  by 
the  court  as  being  a  fair  statement  of  the  case.  Martin  v.  Wilson, 
74. 

13.  Instructions — harmless  error. 

Where  on  the  trial  of  an  action  at  law  the  evidence  is  such  that 
the  verdict  must  necessarily  be  for  the  plaintiff,  errors  in  the 
giving  or  refusing  of  instructions  which  do  not  affect  the  meas- 
ure of  damages  are  harmless.    Pilipo  v.  Scott,  26. 

14.  Instructions — directed  verdict. 

Where  there  is  any  doubt  as  to  the  proximate  cause  of  an 
injury  for  which  damages  are  sought,  or  such  injury  may  have 
resulted  from  one  of  two  or  more  acts  of  negligence,  the  ques- 
tion of  proximate  cause  should  be  left  to  the  Jury,  and  it  is 
error  in  such  case  to  instruct  the  Jury  to  find  for  the  defendant. 
Hughes  V,  McQregor,  156. 
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15.  Same — §ame — new  trM, 

Where  there  ia.  In  an  action  to  recover  damages  for  an  injury 
alleged  to  have  been  sustained  by  plaintiff  through  the  negligent 
acts  of  the  defendant,  evidence  from  which  the  Jury  might  find 
the  defendant  negligent  as  alleged,  it  is  error  to  instruct  the 
Jury  to  find  for  the  defendant,  and  where  so  instructed,  a  new 
trial  will  be  granted.    Hughes  v.  McChreffor,  156. 

16.  Necessity  of  raising  question  in  trial  court. 

In  a  Jury  waived  case  a  general  exception  to  the  decision  is 
too  general  to  bring  to  the  appellate  court  a  question  of  law 
which  has  not  been  called  to  the  attention  of  the  trial  court 
This  is  in  accordance  with  the  well  settled  rule  that  questions 
not  properly  reserved  for  review  in  the  trial  court  will  not  be 
noticed  on  appeal.    Kennedy  v,  Sniffen,  115,  119. 

17.  Necessity  of  raising  question  in  trial  court — exception  to 
rule. 

In  a  Jury-waived  case  against  an  administratrix,  under  a  general 
exception  to  the  decision,  the  defendant  may  raise  for  the  first 
time  in  the  supreme  court  a  point  that  she  could  not  have 
waived,  namely,  that  the  plaintiff  had  failed  to  prove  that  the 
claim  sued  on  had  been  rejected  and  action  thereon  commenced 
within  two  months  as  required  by  statute.  Kennedy  v,  Sniffen, 
115. 

18.  Objections  to  evidence — exceptions. 

An  exception  to  the  admission  of  evidence,  to  be  available  in 
an  appellate  court,  should  point  out  the  particular  part  of  the 
,  evidence  which  was  objected  to.  If  any  of  the  evidence  was 
admissible,  a  general  objection  is  not  sufficient.  Ter .  v, 
Palai,  133. 

19.  Probate — decree  of  distribution. 

For  the  purpose  of  appeal  a  decree  of  distribution  is  regarded 
as  a  final  decree.    In  re  Estate  of  Clark,  451. 

20.  Resenyed  questions. 

A  question  may  be  reserved  by  a  circuit  court  of  its  own  motion, 
notwithstanding  a  motion  for  a  reservation  has  been  inter- 
posed by  one  of  the  parties,  the  court  not  having  ruled  on  the 
question.    Territory  v.  Low,  108. 

21.  Reserved  question — question  returned  unanswered. 
Where  the  question  reserved  is  whether  a  demurrer  to  a  bill 
in  equity  should  be  sustained,  and  the  facts  are  not  fully  and 
clearly  set  out  Ip  the  bill,  the  matters  are  complicated,  and  the 
bill  is  amendable  and  probably  would  be  amended  in  case  the 
demurrer  were  sustained,  this  court,  is  not  required  to  answer 
the  question,  but  may,  in  the  exercise  of  its  discretion,  return  it 
to  the  Judge  who  reserved  it.    Rumsey  v.  N.  Y.  Life  Ins,  Co,  142. 
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22.  Stating  reasons  for  decision, 

A  general  finding  that  plaintiff  should  recover  a  oertain  gum 
of  money  from  defendant  and  that  defendant  has  failed  to  make 
out  his  alleged  defenses  of  want  of  consideration  and  set-ofT  or 
counter-claim  and  that  plaintiff  has  established  her  case  as 
alleged  in  her  complaint  by  a  preponderance  of  the  evidence 
does  not  comply  with  the  provisions  of  section  2380  R.  L.  which 
requires  the  trial  court  in  a  Jury-waived  case  to  state  in  its 
decision  the  reasons  therefor,  and  the  failure  to  state  such 
reasons  is  reversible  error.    Yoshiura  v,  Saranaka,  761. 

23.  Verdict — evidence  to  sustain. 

Where  there  is  more  than  a  scintilla  of  evidence  sustaining  it  a 
verdict  finding  a  defendant  guilty  will  not  be  disturbed.  Ter- 
ritory V,  Lam  Bo,  718. 

24.  Void  judgment, ' 

The  supreme  court  of  this  Territory  will  entertain  an  appeal  to 
set  aside  a  void  Judgment  of  a  district  court.    Ter,  v.  Field,  230. 

25.  What  constitutes  final  order. 

What  constitutes  a  final  decision  or  order  fpr  the  purpose  of 
appeal  depends  rather  upon  the  nature  and  effect  of  the  decision 
than  on  the  stage  at  which  it  is  rendered.  An  order  determin- 
ing that  a  respondent  in  a  suit  in  equity  alleged  to  be  of  weak 
mind  and  under  the  undue  infiuence  and  domination  of  another 
may  appear,  and  would  be  recognized,  only  through  a  guardian 
ad  litem  appointed  by  the  court,  the  alleged  weakness  of  mind 
and  undue  influence  being  controverted,  is  a  final  and  appeal- 
able order.    Kalanianaole  v,  Liliuokalani,  457. 

26.  Review  of  interlocutory  rulings. 

An  appeal  from  a  final  order  in  a  suit  in  equity  brings  up  for 
review  all  interlocutory  rulings  which  affected  the  appellant, 
but  not  those  which  affected  only  a  co-party  who  has  not 
appealed,  and  which  did  not  enter  into  the  order  appealed 
from.     Kalanianaole  v,  Liliuokalani,  457. 

27.  Exceptions — point  not  raised  in  trial  court. 

On  exceptions  the  appellate  court  will  not  consider  the  ques- 
tion of  excessive  damages  when  that  question  was  not  raised  in 
the  trial  court  by  exception  or  by  motion  for  a  new  trial  based 
on  the  ground  that  the  damages  awarded  are  excessive.  Mur- 
phy V,  Maui  Pub,  Oo„  804. 

See  COSnrS,  2;  CRIMINAL  LAW,  3;  EQUITY,  2;  EVIDENCE, 
2;    PLEADING,   1;    WATERS   AND  WATERCOURSES. 

"APPOINT." 

See  WILLS,  2. 
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APPURTENANCES. 

See  LANDLORD  AND  TENANT.  4. 

ARBITRATION  AND  AWARD. 
See  CONTRACTS,  1. 

ARCHITECTS. 

1.  Effect  of  certificate. 

The  certificate  of  an  architect  that  a  certain  sum  Is  dne  the 
contractor,  which  contains  the  statement  that  "It  is  not  to  be 
interpreted  as  an  acceptance  of  any  work  or  material  which  is 
defective,  or  which  is  not  in  accordance  with  the  contract,  and 
in  making  payment  under  it  the  owner  reserves  the  right  to  hold 
the  contractor  strictly  responsible  for  defective  work  or  material, 
or  for  any  violation  of  the  contract,''  is  no  more  than  prima 
facie  evidence  that  certain  work  has  been  done  and  the  con- 
tractor is  entitled  to  the  compensation  specified,  and  does  not 
constitute  an  admission  binding  on  the  owner,  in  the  absence  of 
.proof  of  fraud  or  collusion,  that  the  work  has  been  fully  com- 
pleted in  accordance  with  the  contract  Stewart  v,  Spalding, 
502. 

2.  Authority  to  change  terms  of  contract. 

In  an  action  upon  a  building  contract  where  it  appeared  that 
an  owner  accepted  an  offer  of  a  contractor  for  the  erection  of  a 
building  upon  certain  terms  and  a  contract  embracing  those 
terms  was  prepared,  and  thereafter  the  architect,  in  the  absence 
of  the  owner,  agreed  with  the  contractor  that  some  of  the  terms 
should  be  changed,  an  instruction  to  the  jury  to  the  effect  that 
the  action  of  the  architect  was  not  binding  on  the  owner  in  the 
absence  of  proof  of  ratification  by  him  unless  the  architect  had 
been  specially  authorized  to  change  the  terms  of  the  contract 
held  erroneous,  there  being  no  evidence  that  the  architect  had 
been  given  such  authority.  Stewart  v,  Spalding,  502. 
See  CONTRACTS,  2;  PRINCIPAL  AND  SURETY.  4. 

ARREST  OP  JUDGMENT. 

See  CRIMINAL  LAW,  2. 

ASSIGNMENT. 

See  MORTGAGES. 

ASSUMPSIT. 

1.    Pleading — misjoinder  of  defendants. 

In  an  action  of  assumpsit  against  several  defendants  a  defend- 
ant against  whom  a  cause  of  action  is  stated  cannot  demur  on 
the  ground  that  the  declaration  shows  no  cause  of  action  against 
another  defendant.    Mendonca  v.  Nakamura,  261. 
See  PRINCIPAL  AND  AGENT. 
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ATTACHMENT. 

1.    Sufficiency  of  affidavit. 

An  affidavit  for  attachment  which  shows  the  indebtedness  of 
the  defendant  to  the  plaintiff  "over  and  above  all  Just  credits 
and  offsets"  is  sufficient  without  stating  that  the  indebtedness 
is  upon  contract,  express  or  implied,  a  fact  to  be  determined 
from  the  complaint  in  the  action.  Niia  v,  MaheUma,  702. 
2.     Undertaking  for  attachment. 

Under  section  2783  R.  L.  an  undertaking  for  attachment  in  a 
sum  not  less  than  double  the  amount  sued  for  is  required,  and 
where  the  undertaking  for  attachment  is  less  than  double  the 
amount  for  which  Judgment  is  asked  the  attachment  should  be 
discharged  on  proper  motion  made.  Nua  v,  Mahelona,  702. 
See  HUSBAND  AND  WIFE;    REPLEVIN,  1. 

ATTORNEY  AND  CLIENT. 

1.    Disbarment — reinstatement. 

On  an  application  for  reinstatement-  by   a  disbarred  attorney 

it  must  be  made  to  appear  that  the  applicant  has  accepted  and 

fully  acquiesced  in  the  Judgment  of  disbarment,  and  where,  by 

the  applicants  own  showing,  it  appears  that  he  has  not  fully 

acquiesced  in  such  Judgment,  his  petition  for  reinstatement  will 

be  denied.      In  re  Mills,  224. 

See  LIBEL  AND  SLANDER,  1,   2;    PARTITION,   1;    TRUSTS. 

1,  2,  8. 

ATTTORNEY'S  PEES. 

See  DIVORCE,  7;   PARTITION,  1;   TRUSTS,  1,  2. 

AUDITOR. 

See  MUNICIPAL  CORPORATIONS,  1. 

AUTOMOBILES. 

See  MUNICIPAL  CORPORATIONS,  5. 

BENEFICIAL  ASSOCIATIONS. 

1.  Validity  of  declaration — change  in  by-laws, 

A  declaration  designating  the  beneficiaries  of  a  death  benefit 
which  was  valid  under  the  by-laws  in  force  at  the  time  it  was 
made  and  valid  also  under  those  in  force  when  the  declarant 
died,  will  take  effect  according  to  its  terms,  unaffected  by 
changes  which  occurred  in  the  interim.      Farias  v,  Farias,  412. 

2.  Death  benefits — by-laws  construed. 

The  by-laws  of  a  mutual  benefit  society  provided  that  upon  the 
death  of  the  wife  of  a  member  he  should  be  paid  a  benefit 
through  an  assessment  of  twenty-five  cents  levied  upon  each 
married  member  of  the  society.  Upon  the  death  of  the  wife  of 
a  member  he  was  paid  such  a  benefit  amounting  to  $262.26.  Sub- 
sequently,   by    amendments    to    the    by-laws    the    system    was 
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changed,  and  it  was  then  provided  that  upon  the  death  of  the 
wife  of  a  member  he  would  be  paid  a  benefit  in  the  fixed  sum  of 
$400;  it  was  provided  also  that  upon  the  death  of  a  member 
his  beneficiaries  would  be  paid  a  benefit  in  the  sum  of  $1500 
if  he  "shall  not  have  at  any  time  received  a  death  benefit  by 
reason  of  the  death  of  his  wife/'  and  that  if  he  "shall  have  at 
some  time  received  a  benefit  upon  the  death  of  his  wife"  the 
sum  payable  to  his  beneficiaries  would  be  fllOO.  Held,  that 
upon  the  death  of  the  member  who  had  received  the  benefit  of 
$262.25,  upon  the  death  of  his  wife,  his  beneficiaries  were  en- 
titled to  demand  from  the  society  only  the  sum  of  $1100.  Farias 
V.  Farias,  412. 

BILL  OP  EXCEPTIONS. 
See  EXCEPTIONS. 

BILL  OP  REVIEW. 
See  EQUITY,  2. 

BILLS  AND  NOTES. 

1.  Statute  of  limitations — motion  for  nonsuit. 
In  an  action  on  a  promissory  note  where  evidence  is  received 
on  behalf  of  plaintifP  tending  to  prove  a  payment  which  would 
prevent  the  running  of  the  statute  of  limitations,  such  evidence 
not  being  objected  to  on  any  proper  ground,  a  motion  for  a  non- 
suit on  the  ground  that  the  claim  is  barred  by  the  statute  of 
limitations,  is  properly  denied  although  such  payment  has  not 
been  pleaded.  Hee  Fat  17.  Wong  Kwai,  328. 
See  PARfTNERSHIP. 

BONDS. 

1.    Summary  judgment  on  bond  to  pay  judgment  on  writ  of 

error. 

Plaintiff  in  proceedings  on  writ  of  error  may  not  on  dismissal 

of  the  writ  have  summary  Judgment  on  the  bond  to  pay  the 

judgment,  but  is  relegated  to  an  action  thereon,  in  which  the 

sureties  may  avail  themselves  of  any  existing  defense.     Dong 

You  V,  Wing  Hing  Co.,  19. 

See  ATTACHMENTS,  2;   OPPICERS,  1,  2,  3. 

BOND  ISSUES. 

See  MUNICIPAL  CORPORATIONS.  2. 

BOUNDARIES. 

1.    Questions  of  law  and  of  fact. 

What  is  the  boundary  between  certain  lands  is  a  question  of 
law,  but  the  location  of  that  boundary  upon  the  ground  is  a 
matter  of  fact.     McCandless  v.  Du  Roi,  51. 
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2.  Construction  of  description. 

The  general  rule  that  oourae  and  distance  will  yield  to  known 
visible  and  definite  objects  whether  natural  or  artificial  will  be 
applied  when  the  description  explicitly  states  that  the  object  is 
the  boundary.    McCandlesu  v.  Du  Hoi^  51. 

3.  Meander  lines. 

Where  a  decree  of  the  land  court  determined  the  boundary  of 
land  to  be  the  bank  of  an  auwai,  the  bank  must  be  regarded  as 
the  true  boundary,  and  not  the  meander  points  or  lines  ¥rhich 
describe  the  sinuosities  of  the  auwai.    McC€mdless  v.  Du  Roi,  51. 

BREACH. 

See  OFFICERS,  2. 

« 

BRIBERY. 

1.  Allegation  and  proof — directed  verdict. 

An  indictment  charging  bribery  of  an  officer  to  influence  him  to 
refrain  from  arresting  players  in  a  che  fa  game  alleged  that  such 
game  was  then  being  carried  on;  the  evidence  failed  to  show 
that  any  such  game  had  been  carried  on;  the  defendant  moved 
for  an  instructed  verdict  in  his  favor,  which  motion  was  denied: 
Held,  that  the  motion  for  an  instructed  verdict  should  have  been 
granted.    Ter.  v,  Lau  Hoon,  616. 

2.  Corrupt  intent — completed  crime. 

The  gist  of  the  crime  of  bribery  is^  the  corrupting  or  the  at- 
tempt to  corrupt  an  official  in  the  discharge  of  his  duty  and  is 
complete  when  the  accused  has  done  all  that  he  can  do  to  con- 
summate the  crime,  it  not  being  necessary  that  the  officer  ac- 
cepting the  bribe  do  so  with  a  corrupt  intent  Ter.  v,  Lau  Hoon, 
616. 

BRIEFS. 

See  APPEAL  AND  ERROR,  12. 

BUILDING  CONTRACTS. 

See  ARCHITECTS,  1,  2;  CONTRACTS.  2,  3,  4;  PRINCIPAL 
AND  SURETY,  1,  2,  3,  4, 

BURDEN  OF  EVIDENCE. 
See  EVIDENCE,  1. 

BURDEN  OP  PROOF. 

See  CRIMINAL  LAW,  5;   DEEDS,  4. 

BY-LAWS. 

See  BENEFICIAL  ASSOCIATIONS,  1,  2. 
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CANCELATION  OP  INSTRUBfBNTS. 
1.    Fraudulent  representations. 

Where  a  parent  secured  from  his  children  the  conyeyance  to 
himself  of  valuable  property  upon  the  promise  to  form  a  cor- 
poration and  to  transfer  the  property  thus  obtained,  together 
with  other  property  owned  by  him,  to  the  corporation  and  to 
prorate  the  stock  in  said  corporation  among  those  originally 
owning  the  property,  when  he  in  fact  had  no  intention  of  ful- 
filling his  promises  but  used  them  merely  as  a  pretense  to  in- 
duce his  children  to  execute  the  deed,  equity  will  come  to  the 
relief  of  the  defrauded  parties  and  decree  a  cancelation  of  the 
deed  thus  obtained.  Notley  v.  Notley,  724. 
See  EQUITY,  3. 

CATTLE. 

See  LARCENY.  1,  2. 

CERTIFICATE  OP  APPEAL. 

See  APPEAL  AND  ERROR,  5. 

CERTIORARI. 

1.    Pleading  and  practice. 

Where,  before  a  writ  of  certiorari  to  review  an  alleged  invalid 
^rder  made  by  a  circuit  Judge  at  chambers  was  issued,  the  order 
complained  of  had  been  set  aside  and  substituted  by  another 
order  entered  by  the  circuit  Judge  of  his  own  motion,  and  the 
record  sent  up  does  not  show  that  the  petitioner  had  notice  of  the 
substitution  before  he  applied  for  the  writ  but  does  show  that 
the  second  order  is  open  to  the  same  objection  as  the  first,  the 
supreme  court  will  not  dismiss  the  writ  or  require  an  amend- 
ment to  the  petition  or  writ,  but  will  dispose  of  the  matter  on 
its  merits.    In  re  Estate  of  De  Mello,  720. 

CHALLENGES. 

See  JURY,  3. 

CHASTITY. 

See  SEDUCTION.  1. 

CHATTEL  MORTGAGES. 

1.  Definition. 

A  chattel  mortgage  is  a  transfer  of  the  title  or  right  to  acquire 
title,  to  personal  property  as  security  for  the  payment  of  money, 
or  performance  of  some  other  act,  upon  condition  that  if  the 
transferrer  performs  the  specified  act  the  title  shall  revest  in 
him.  The  right  to  terminate  the  transferee's  interest  is  a  funda- 
mental characteristic.    Territory  v.  Tsunekichi,  813. 

2.  Instrument  examined  and  heid  to  be  an  executory  contract 
and  not  a  mortgage. 
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CHATTEL  MORTGAGES— Continued. 

A  planter  agreed  in  writing  to  sell  such  sugar  cane  as  he  might 
raise  upon  his  land  during  tvo  years  to  a  plantation.  The 
plantation  advanced  money  and  agreed  to  make  further  advances 
upon  the  security  of  the  crops  and  the  indenture,  also  to  pur- 
chase the  cane  and  pay  for  the  same  at  a  specified  price  per  ton 
of  sugar  which  it  would  manufacture  from  the  cane  based  upon 
the  price  for  the  time  being  of  ninety-six  degree  polarisation 
sugar  in  New  York  City.  The  plantation  was  given  the  right 
to  deduct  the  amount  of  advances  from  the  purchase  price,  and 
it  was  agreed  that  in  case  of  default  on  the  part  of  the  planter 
the  plantation  should  have  the  right  to  cancel  the  agreement  or 
enter  upon  the  land  and  take  possession  of  the  growing  crops,  if 
any,  and  harvest  the  same.  And  it  was  provided  that  the  agree- 
ment should  continue  in  force  for  the  full  period  notwithstand- 
ing the  payment  by  the  planter  of  all  indebtedness.  Held,  that 
the  instrument  was  not  a  mortgage,  its  whole  tenor  being  against 
the  idea  of  a  transfer  of  the  title,  or  the  right  to  acquire  title,  to 
the  crops  of  cane  as  security  for  the  performance  of  a  condition 
which,  if  performed,  would  divest  the  transferee's  interest  there- 
in.   Territory  v.  TaunekichU  813. 

"CHILDREN." 

See  WILLS,  6;  WORDS  AND  PHRASES.  3. 

"CHOICE." 

See  WILLS,  2. 

CLERKS  OP  COURTS. 
See  OFFICERS,  1. 

CODE. 

See  STATUTES,  1, 

COLLATERAL  ATTACK 
See  DIVORCE,  4. 

COMMISSIONS. 

See  TRUSTS.  6. 

CONDITIONAL  SALE. 
See  SALES,  1,  2. 

CONDITION   SUBSEQUENT. 
See  CONTRACTS,  5. 

CONFLICT  OP  LAWS. 

See  PESCBNT  AND  DISTRIBUTION. 

CONFRONTATION  BY  WITNESSES. 
See  CONSTITUTIONAL  LAW,  3. 
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CONSTITUTIONAL  LAW. 

1.  Deductions  from  too  get  of  Ui^orer$, 

Sections  3446,  3447  and  3448,  R.  L.,  which  make  it  a  mis- 
demeanor for  an  employer  to  retain  or  deduct  any  part  or  por- 
tion of  the  wages  of  a  laborer  in  his  employ  without  the  written 
consent  of  such  laborer;  or,  to  collect  any  fine,  store  account, 
offset  or  counterclaim  out  of  such  wages  unless  by  action  in 
court  and  judgment  therefor  first  obtained,  do  not  impair  the 
obligation  of  contracts,  do  not  deprive  persons  of  property  with- 
out due  process  of  law,  do  not  provide  for  imprisonment  for 
debt,  do  not  deny  the  equal  protection  of  the  laws,  and  are  not 
unconstitutional  on  any  of  said  grounds.    Ter,  v.  McVeagh,  176. 

2.  Municipal  corporations — taxation  hy  special  assessment. 

A  statute  providing  that  the  cost  of  a  highway  improvement 
shall  be  assessed  against  the  lands  benefited  by  the  improvement 
cannot  be  said  to  provide  for  or  constitute  a  taking  of  private 
property  for  public  use  without  just  compensation  or  without 
due  process  of  law  because  it  does  not  expressly  provide  that  the 
amount  of  an  assessment  shall  not  substantially  exceed  the 
special  benefit  conferred.  Much  latitude  must  be  left  to  the 
legislature  in  determining  the  method  of  assessment,  and  a  sta- 
tute can  be  successfully  called  in  question  only  when  it  is  so 
devoid  of  any  reasonable  basis  as  to  constitute  an  arbitrary 
abuse  of  power.    Von  Damm  v,  Conkling,  487. 

3.  Sixth  amendment — confrontation  by  witnesses  in  criminal 
cases. 

The  constitutional  right  of  confrontation  is  satisfied  when  the 
advantage  of  seeing  the  witness  face  to  face  and  the  opportunity 
to  cross-examine  him  has  once  been  accorded  the  accused.  Ter. 
V.  Curran,  421. 

4.  Statutes — right  to  question  constitutionality  of  a  statute, 

A  question  of  the  supposed  oonfiict  of  a  statutory  provision 
with  the  Constitution  will  not  be  considered  at  the  instance  of 
one  whose  rights  do  not  appear  to  be  affected  by  such  provision. 
Ter.  V.  Field,  230. 

5.  Taxation — leases  of  public  lands. 

Section  385,  R.  L.  1916,  providing  that  the  value  of  general 
leases  of  public  lands,  for  the  purpose  of  taxation,  shall  be  taken 
to  be  the  value  of  the  fee  of  the  land  demised,  as  applied  to 
leases  made  subsequent  to  the  enactment  of  the  statute,  held 
not  to  deprive  the  lessee  of  property  without  due  process  of  law, 
or  deny  him  the  equal  protection  of  the  laws,  in  violation  of  the 
Fifth  or  Fourteenth  Amendments.  In  re  Taxes  Waiohinu  Agr. 
Co.,  621. 
See  INDICTMENT  AND  INFORMATION,  2. 
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CONSTRUCTION. 

See  BENEFICIAL  ASSOCIATIONS,  2;  BOUNDARIES,  2; 
DEED.  1,  2;  ESTATES;  LANDLORD  AND  TENANT,  2,  Z;  RE- 
CORDS, 1;   STATUTES;  WILLS. 

CONSTTRUCTIVE  CONTEMPT. 
See  CONTEMPT. 

CONTEMPORANEOUS   CONSTRUCTION. 
See  STATUTES,  11. 

CONTEMPT. 

1.  Order  to  show  cause — sufficiency  of  form. 
In  a  case  of  constructive  contempt  of  court,  where  a  proper 
showing  has  been  made  for  the  issuance  of  an  order  to  show 
cause  why  the  alleged  oontemnor  should  not  be  punished,  the 
order  Is  sufficient  in  form  If  it  states  In  a  general  way  the 
nature  of  the  charge  made  against  the  party.  Sakan  v,  Asu* 
ford,  267. 

CONTEST. 

See  WILLS,  5. 

CONTINUING  CONTRACTS. 

See  DAMAGES,  1;  .LIMITATION  OF  ACTIONS,  2. 

CONTRACTS. 

1.  Arbitration — condition  precedent  to  action. 

Where,  by  the  terms  of  a  contract,  an  obligation  to  submit  a 
question  to  arbitration  depends  upon  a  condition  precedent,  as 
that  a  disagreement  shall  have  arisen,  the  party  who  sets  up  the 
agreement  as  a  condition  precedent  to  the  maintenance  of  an 
action  upon  the  contract  must  show  that  a  disagreement  did 
occur  whereby  a  question  to  arbitrate  was  raised.  Stewart  v, 
Spalding,  502. 

2.  Building  contract — departure  from  terms. 

Where  a  building  contract  provides  that  no  alterations  shall 
be  made  in  the  work  except  upon  the  written  order  of  the  archi- 
tect, and  no  extra  compensation  shall  be  due  the  contractor  for 
worlc  or  material  except  in  accordance  with  a  written  agreement 
or  by  order  of  the  architect  with  the  approval  of  the  owner,  and 
it  is  shown  that  the  requirements  were  not  lived  up  to,  but  that 
verbal  orders  were  given,  received  and  acted  upon,  neither  party 
may  set  up  the  provision  of  the  contract  to  defeat  the  just 
claims  of  the  other.     Stewart  v.  Spalding,  502. 

3.  Same — parol  evidence  not  admissible  to  vary. 

In  an  action  on  a  contract  for  the  erection  of  a  building  for 
an  agreed  price  in  accordance  with  certain  plans  and  specifica- 
tions, the  contract  containing  a  provision  as  to  further  compen- 
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CONTRACTS— ConUnued. 

sation  for  extra  work,  parol  evidence  that  at  the  time  the  con- 
tract was  entered  into  a  different  understanding  was  had  as  to 
the  amount  of  work  to  be  done  for  the  agreed  price  is  not  ad- 
missible. Stewart  v.  Spalding,  602. 
4.  Same — time — waiver — action  on  express  contract. 
Though  time  be  of  the  essence  of  a  building  contract  and  per- 
formance within  the  time  specified  is  not  shown,  an  action  on 
the  express  contract  may  neyertheless  be  maintained  if  the  re- 
quirement as  to  time  ¥ras  waived  by  the  owner,  and  the  plain- 
tiff may  recover  by  showing  that  he  completed  the  work  in  a 
reasonable  time  after  the  date  named  in  the  contract.  Stewart 
V.  Spalding,  602. 

6.    Release  on  conditions  subsequent. 

The  release  of  an  existing  debt  upon  conditions  subsequent 
merely  suspends  the  right  of  action  thereon  until  such  time,  if 
ever,  the  event  contemplated  occurs.  The  release  will  be  avoided 
if  the  conditions  are  not  complied  with.     Robinson  v,  Thurston, 

m. 

6.  Illegal  contract  not  to  be  enforced  by  court. 

A  party  to  an  illegal  contract  cannot  come  into  a  court  of  law 
and  ask  to  have  his  illegal  objects  carried  out;  nor  can  he  set  up 
a  case  in  which  he  must  necessarily  disclose  an  illegal  purpose 
SLB  the  groundwork  of  his  claim.  Courts  of  Justice  will  never 
recognize  or  uphold  any  transaction  which  in  its  object,  opera- 
tion  or  tendency  is  calculated  to  be  prejudicial  to  the  public  wel- 
fare.   Robinson  v.  Thurston,  777. 

7.  Void  as  against  public  policy. 

The  state  has  a  general  interest  in  the  freedom  of  its  people  in 
the  exercise  of  their  legal  and  normal  rights  and  any  contract 
that  is  subversive  of  those  rights  without  any  benefit  to  the  re- 
strainor  is  against  public  policy.    Robinson  v.  Thurston,  111, 

8.  Same, 

A  contract  which  attempts  to  restrain  another  from  incurring 
indebtedness  in  the  sum  of  one  thousand  dollars  and  upwards 
without  limits  as  to  time  or  place,  without  benefit  to  the  cove- 
nantee, is  an  unreasonable  restraint  of  trade  and  void  because 
against  public  policy.  Robinson  v,  Thurston,  111, 
See  DAMAGES,  1;  LIMITATION  OF  ACTIONS,  2,  6,  6;  MUNI- 
CIPAL CORPORATIONS.  4;   PRINCIPAL  AND  SURETY,  1. 

CONTRIBUTORY  NEGLIGENCE. 
See  NEGLIGENCE,  1. 

CORPORATIONS. 

See  TAXATION,  1,  2,  3;    TRUSTS,   4,  5. 

CORROBORATIVE  TESOTMONY. 
See  SEDUCTION,  2,  3. 
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CORRUPT  INTENT. 

See  BRIBERY,  2, 

COSTS. 

1.  Where  government  officer  a  party. 

Where  one  of  two  parties  against  whom  a  final  decree  is  entered 
is  a  public  officer  and,  therefore,  not  liable  for  costs,  and  the 
other  party  is  a  contractor  who  was  acting  for  his  own  profit, 
and  who  defended  against  the  suit  on  the  same  general  grounds 
as  the  officer,  but  under  his  own  pleadings,  through  his  own 
'  counsel  and  in  his  own  right,  held  that  all  recoverable  costs 
should  be  taxed  against  the  latter.  Magoon  v.  Lord  Young 
Co,,  187. 

2.  In  equity  cases — on  appeal. 

The  rule  that  costs  in  suits  in  equity  are  in  the  discretion  of  the 
court  applies  only  to  costs  in  the  trial  court     The  costs  on 
appeal  of  such  cases  go  to  the  party  who  prevails  in  the  supreme 
court  under  R.  L.  1915,  2648.    Magoon  v.  Lord  Young  Co.,  187. 
See  COUNTIES.  1;   CRIMINAL  LAW,  6;   TRUSTS,  6. 

3.  Taxable  disbursementa. 

Held,  that  the  cost  of  photographs  of  the  locus  in  quo;  of  a 
transcript  of  the  testimony;  of  typing  the  record  on  appeal;  and 
the  amount  of  the  premium  on  an  injunction  bond,  were  taxable 
as  reasonable  disbursements  in  this  case.  The  cost  of  a  dupli- 
cate transcript  held  not  taxable  as  a  disbursement  or  allowable 
as  a  counterclaim.    Magoon  v.  Lord-Young  Co.,  187. 

4.  Expert  witness  fees. 

Compensation  paid  by  a  party  to  an  expert  witness  is  not 
recoverable  as  a  taxable  disbursement.  Magoon  v.  Lord-Young 
Co.,  187* 

COTENANCY. 

See  PARTITION,  2. 

COUNTIES. 

L     Costs. 

In  an  action  against  the  county  for  personal  injuries  received 
by  reason  of  a  defective  condition  of  a  public  highway  the  plain- 
tiff cannot  recover  from  the  county  expenses  incurred  in  procur- 
ing evidence  as  section  2543  R.  L.  exempts  counties  from  pay- 
ment of  costs.  Reinhardt  v.  County  of  Maui,  524. 
2.    Liability  for  torts— defective  highway. 

A  county  in  Hawaii  is  liable  in  damages  for  nonfeasance  in  fail- 
ing to  repair  a  defect  in  a  public  highway  or  to  guard  against 
injury  therefrom  resulting  in  personal  injury  to  one  lawfully 
traveling  on  the  highway.    Reinhardt  v.  Maui,  102. 
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COUNTIES— ConUnued. 

3.    Ordinance* — appinntment  of  officers. 

An  ordinance  of  the  county  of  Maui  providing  for  the  appoint- 
ment of  a  county  engineer  and  defining  his  duties  held  not  to 
conflict  with  the  provision  of  statute  (R.  L.  1915,  Sec  1509)  that 
the  executive  officer  of  the  board  of  supervisors  "shall  exercise 
and  have  general  supervision  and  control  over  all  county  affairs, 
and  shall  manage  the  same  subject  to  the  advice  and  direction 
of  said  board,"  nor  to  have  been  nullified  or  repealed  by  the 
provision  of  Act  217  of  the  Session  Laws  of  1915,  that  t|ie  execu- 
tive officer  shall  "have  the  power  and  right  to  take  charge  of  all 
county  road  work  and  other  public  construction  work  of  the 
county,"  it  not  appearing  that  such  power  had  been  exercised. 
Territory  v,  Howell,  797. 

COURTS. 

1.  Jurisdiction — probate  order,, 

A  circuit  judge  sitting  in  probate  has  no  jurisdiction  over  trusts 
as  distinguished  from  estates.  But  an  order  of  surcharge  made 
by  a  circuit  judge  in  a  proceeding  in  probate  upon  the  settlement 
of  the  final  account  of  an  executrix,  who  was  also  a  trustee  of 
certain  property  devised  to  her  by  the  will,  is  not  void  for  lack 
of  jurisdiction  on  the  part  of  the  judge  sitting  in  probate  because 
in  arriving  at  the  balance  with  which  the  executrix  was  sur- 
charged the  judge  erroneously  took  into  consideration  certain 
receipts  and  disbursiements  made  in  the  capacity  of  trustee,  and 
as  agent  for  other  trustees.     Colhum  v.  Whitney,  32. 

2.  Jurisdiction — probate  order. 

A  circuit  judge  sitting  at  chambers  in  a  proceeding  in  probate 
has  no  authority  to  make  an  order  directing  a  trustee  to  render 
an  accounting  or  pay  money  into  court.  In  re  Estate  of  De 
Mello,  720. 

COVENANTS. 

1.    Breach  of  covenant  for  quiet  enjoyment — pleading. 

In  an  action  for  damages  for  the  breach  of  a  covenant  for  quiet 

enjoyment  the  plaintiff  must  show  that  he  has  been  prevented 

from  taking  possession  of  the  demised  premises  or  ha»  been 

evicted  therefrom  by  the  lessor  himself,  or  by  a  person  claiming 

under  him,  or  by  one  having  a  superior  title.      Scott  v.  Pilipo, 

349. 

See  LANDLORD  AND  TENANT.  1. 

COVENANT  FOR  RENEWAL. 

See  LANDLORD  AND  fTENANT,  1;  SPECIFIC  PERFORM- 
ANCE, 1,  2. 

COVENANT  FOR  QUIET  ENJOYMENT. 
See  LIMITATION  OF  ACTIONS.  3. 
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COUNSEL  FEES. 

See  ATTORNEY'S  FEES;  TRUSTS,  8. 

CREDITORS'  BILL. 
See  EQUITY,  4. 

CRIMINAL  LAW. 

1.  Accessory  after  the  fact — brother  of  felon, 

A  brother  of  one  convicted  of  the  crime  of  burglary  In  the 
second  degree,  which  is  punishable  by  imprisonment  at  hard 
labor  for  a  term  of  not  more  than  years,  is  not  punishable 
as  an  accessory  after  the  fact  to  that  offense  under  Sec.  3675, 
R.  L.  1915.      Territory  v.  Low,  108. 

2.  Arrest  of  judgment — errors  available. 

On  a  motion  In  arrest  of  Judgment  errors  appearing  on  the 
record  are  available;  but  an  objection  that  the  verdict  was  con- 
trary to  the  evidence  may  not  be  urged  in  arrest  of  judgment. 
Ter.  V.  Anderson,  347. 

3.  Evidence — testimony  of  absent  witness. 

The  absence  from  the  jurisdiction  of  a  witness  for  the  prosecu- 
tion, though  only  temporary,  is  a  ground  for  the  admission  of 
his  testimony  given  at  a  former  trial  of  the  case  when  the  de 
fendant  has  opposed  a  postponement  of  the  case  and  insisted 
upon  an  immediate  trial.     Ter.  v.  Ourran,  421. 

4.  Explosives — injury  to  property. 

In  a  prosecution  under  section  4028  R.  L.  1915,  charging  the 
unlawful  use  of  dynamite  with  intent  to  injure  or  destroy  prop- 
erty, it  is  not  necessary  to  allege  or  prove  that  the  property  was 
actually  injured.    Ter.  v.  Palai,  133. 

5.  Evidence — specific  intent. 

The  burden  is  on  the  prosecution  to  prove  that  an  act  charged 
to  have  been  done  with  a  specific  intent  was  done  with  that  in- 
tent. But  it  is  sufficient  in  such  cases  to  prove  facts  from  which 
such  intent  may  be  inferred.    Ter.  v.  Palai,  133. 

6.  Jurisdiction — costs — excessive  sentence. 

A  judgment  of  a  district  court  sentencing  a  defendant  to  im- 
prisonment for  one  year  and  to  pay  costs  in  a  certain  sum  upon 
a  charge  of  larceny  in  the  second  degree  is  in  excess  of  juris- 
diction as  to  such  costs.    In  re  Silva,  766. 

7.  Motion  to  change  plea  after  verdict — discretion  of  court. 

It  is  not  an  abuse  of  discretion  for  the  trial  court  after  a  plea  of 
guilty  and  sentence  In  a  misdemeanor  case  to  refuse  defendant's 
motion  to  change  his  plea  from  that  of  guilty  to  that  of  not 
guilty  where  there  is  no  showing  that  the  defendant  was  misled 
by  anything  said  or  done  by  the  court  or  prosecuting  attorney 
although  the  defendant  was  sentenced  to  pay  a  larger  fine  than 
he  believed  from  statements  made  by  a  police  officer  would  be 
imposed  upon  him.     Ter.  v.  Snyder,  636. 
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CRIMINAL  LAW— Continued. 

8.  Necessary  eiHdet^^. 

Every  material  allegation  in  an  indictment  or  informati<m  or 
charge  against  a  defendant  in  a  criminal  case  must  be  proven 
as  alleged.    Ter.  v.  Ferguson,  714. 

9.  Principal — accessory  before  the  fact. 

Under  Sec.  3674  R.  L.,  and  Sec  8807B,  added  to  the  Revised 
Laws  by  Act  215  S.  L.  1915,  one  who  aids  in  the  commission  of 
an  offense  or  is  an  accessory  before  the  fact  may  be  charged 
and  punished  as  a  principal  and  in  the  same  manner  and  to  the 
same  effect.    Ter.  v.  Peterson,  476. 

10.  Usury. 

The  offense  prohibited  by  Sec  3444  R.  L.  is  committed  by  re- 
ceiving interest  in  excess  ot  the  rate  of  two  per  cent  per  month, 
and  not  by  entering  into  a  contract  whereby  the  defendant  is 
to  receive  interest  at  a  rate  greater  than  two  per  cent  i^r  month. 
Ter.  V.  Peterson,  476. 

11.  Usury — securities  for  loan. 

When  money  is  loaned  at  a  rate  of  interest  greater  than  two 
per  cent  per  month  the  offense  punishable  under  Sec  3444  R.  L. 
is  not  committed  merely  by  taking  securities  for  the  loan;  the 
acceptance  of  security  for  the  loan  is  not  the  receiving  of  inters 
est,  discount  or  consideration  upon  the  loan  within  the  meaning 
of  the  statute.   Ter.  v.  Peterson,  476. 

12.  Warrant  of  arrest — jurisdiction  of  person. 

A  warrant  of  arrest  in  a  criminal  case  is  the  writ  or  process 
by  the  service  of  which  upon  the  accused  the  court  acquires  jur- 
isdiction of  his  person.  But  the  issuance  of  a  warrant,  or  the 
service  of  a  valid  warrant,  may  be  waived  and  Jurisdiction  of  the 
person  conferred  by  a  general  appearance  and  plea  to  the  charge. 
In  re  Steven,  250. 
See  JURY.  2,  3;  LOTTERIES;   PARENT  AND  CHILD,  1. 

CRIMINAL  PROCEDURE. 

See  APPEAL  AND  ERROR,  6,  7. 

CROSS  EXAMINATION. 
See  TRIAL,  1. 

DAMAGES. 

1.  Continuing  contract — period  of  limitation. 

In  an  action  for  damages  for  failure  of  performance  or  of  the 
consideration  under  a  continuing  contract,  upon  its  disaffirm- 
ance, the  recovery  is  limited  to  such  injury  as  occurred  within 
the  period  of  limitation.    Scott  v.  Pilipo,  739. 

2.  Pain  and  suffering  endured  pendente  lite^-evidence. 
Where  the  plaintiff  sues  upon  only  one  cause  of  action  to  re- 
cover damages  for  a  personal  injury  received  by  reason  of  the 
defendant's  negligence  he  may  recover  for  pain  and  suffering  en- 
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dured  by  him  after  the  action  was  oommenoed  if  the  evideiice 
shows  that  such  i»ain  and  suffering  were  caused  by  the  defend- 
ant's alleged  negligence.    Reinhardt  v.  County  of  Maui,  684. 

3.  Medical  aenHceg — evidence. 

In  an  action  to  recover  damages  sustained  by  reason  of  the  de- 
fendant's negligence  the  plaintiff  to  recover  for  expenses  in- 
curred for  medical  services  must  show  that  such  services  were 
necessary  and  the  charges  therefor  reasonable.  Reinhardt  v. 
County  of  Maui,  524. 

4.  Workmen*8  Compensation  Act — negligence  of  third  party. 
Where  an  employee  is  injured  by  reason  of  the  negligence  of  a 
third  party  he  may  under  the  Workmen's  Compensation  Act 
bring  an  action  against  such  third  party  to  recover  damages 
caused  by  such  negligence.   Reinhardt  v.  County  of  Maui,  524. 
See  APPEAL  AND  ERROR,  27;  COUNTIES.  1;  COVENANTS. 

DEATH  BENEFITS. 

See  BENEFICIAL  ASSOCIATIONS.  1,  2. 

DECISION. 

See  APPEAL  AND  ERROR,  22. 

DECREE. 

See  APPEAL  AND  ERROR.  1.  3.  19;  DIVORCE.  5.  6:  SPECIFIC 
PERFORMANCE.  2. 

DEEDS. 

1.  Construction* 

A  deed  tp  P  and  M,  habendum  to  P  and  M  and  "their  representa- 
tives, heirs  and  assigns  forever,"  conveys  to  each  of  said  grantees 
a  fee.  simple  in  an  undivided  half  of  the  land.  Kaleialii  v,  Sulli- 
van, 38. 

2.  Same — clearly  expressed  intention  of  parties  given  effect. 
Where  the  granting  clause  and  habendum  in  a  deed  decisively 
show  the  intention  of  the  parties  ambiguities  and  inconsistencies 
in  other  and  subsequent  clauses  of  the  deed  will  not  defeat  such 
intention.    Kaleialii  v.  Sullivan,  38. 

3.  Conveyance  of  land  under  lease — severance  of  rent  from  re- 
version. 

A  deed  conveying  land,  which  is  under  lease,  to  certain  grantees 
but  containing  a  clause  providing  that  the  rents  shall  go  to  the 
children  of  the  grantor,  held  not  to  create  a  trust,  but  a  convey- 
ance of  the  fee  to  the  grantees  and  a  grant  of  the  rents  accruing 
under  the  lease  to  the  grantor's  children.  A  correspondinjg:  con- 
struction placed  upon  another  deed  executed  at  the  same  time 
conveying  other  land  under  lease  to  the  same  grantees  for  life, 
remainder  to  their  children  and  the  children  of  the  grantor,  and 
providing  for  the  division   of  the  revenues   between   the  life 
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tenants  and  the  grantor's  children.     Keleiheana  v,  Keahipaka, 

169. 

4.     Undue  influence — burden  of  proof. 

Where  the  grantors  are  of  mature  age  and  sound  mentality  the 

mere  fact  that  they  are  the  children  of  the  grantee  does  not 

raise  a  prima  facie  presumption  of  the  invalidity  of  the  deed 

from  the  children  to  their  father  thereby  casting  the  burden  of 

showing  the  fairness  of  the  transaction  upon  him.     Notley  v, 

Notley,  724. 

See  BfECHANICS'  LIENS.  2. 

DEFAULT. 

See  JUDGMENTS,  1. 

DEFEASANCE. 

See  WILLS.  11. 

DEFINITIONS. 

See  WORDS  AND  PHRASES. 

DEMAND. 

See  DISMISSAL  AND  NONSUIT;    MECHANICS'  LIENS.  1; 
SALES.  2. 

DEMURRER. 

See  EQUITY,  7.  8;  LIMITATION  OF  ACTIONS.  6;  PLEADING. 
8.  4. 

DEPRECIATION. 

See  TAXATION.  1. 

DESCENT  AND  DISTRIBUTION. 

1.  Conflict  of  lato9 — Mucce$8ion  of  interest  in  personal  property. 
The  right  to  an  annuity  payable  out  of  the  income  of  a  fund 
held  in  trust,  being  personal  property,  is  distributable,  upon  the 
death  of  the  annuitant  intestate,  according  to  the  laws  of  the 
country  where  the  decedent  was  domiciled  at  the  time  of  his 
death.    Hawaiian  Trust  Co.  v.  McMullan,  685. 

DESERTION. 

See  DIVORCE,  3. 

DEVISES. 

See  ESTATES;  WILLS. 

DJREOTBD  VERDICT. 

See  APPEAL  AND  ERROR.  14.  15;  BRIBERY,  1;  LIMITATION 
OF  ACTIONS.  4;  WILLS,  5. 

DISBARMENT. 

See  ATTORNEY  AND  CLIENT. 
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DISCOVERY. 

See  EQUITY.  4. 

DISCRETION. 

See  APPEAL  AND  ERROR,  20.  21;  CRIMINAL  LAW,  7; 
JUDGBCENTS,  1. 

DISMISSAL  AND  NONSUIT. 

1.  Mechanics*  liens — demand. 

Where  in  an  action  to  enforce  a  Hen  under  chapter  162  R.  L. 
for  materials  furnished  and  used  in  the  construction  of  a  build- 
ing It  Is  not  shown  that  demand  for  the  amount  claimed  under 
the  lien  was  made  upon  the  owner  prior  to  commencing  the  ac- 
tion, a  motion  for  judgment  of  nonsuit  on  that  ground  should  be 
sustained  and  the  action  dismissed  as  to  the  defendant  owner. 
Lewera  d  Cooke  v,  Fernandez,  744. 

2.  Motion  for — effect  of  on  evidence. 

A  motion   for  a  judgment  of  nonsuit  admits  everything   the 
evidence  fairly  tends  to  prove.    Ferry  v.  OarUmith,  589. 
See  APPEAL  AND  ERROR.  10. 

DISQUALIFICATION. 
See  JUDGES. 

DISTRIBUTION  PER  CAPITA. 
See  WILLS,  7. 

DISTRICT  COURTS. 

See  CRIMINAL  LAW,  6;  EMBEZZLEMENT;  PARENT  AND 
CHILD,  1. 

DIVIDENDS. 

See  TRUSTS.  4,  5. 

DIVORCE. 

1.  Alimony, 

The  subsequent  misconduct  of  a  wife  can  be  considered  upon 
an  application  to  modify  an  allowance  of  alimony,  but  where  the 
facts  disclose  a  single  lapse  from  virtue,  in  the  absence  of  other 
facts  and  circumstances  showing  a  disposition  to  err  on  the  part 
of  the  wife,  such  showing  Is  insufficient  to  warrant  the  court  in 
disallowing  her  all  future  alimony  to  which  she  would  other- 
wise be  entitled.    Hart  v.  Hart,  639. 

2.  Failure  to  provide. 

A  wife  is  not  entitled  to  a  divorce  on  the  ground  of  failure 
to  provide  if  she  deserts  her  husband  or  lives  apart  from  him 
without  reasonable  cause.     Costa  v.  Costa,  381. 

3.  Desertion^-^ffer  to  return. 

In  order  to  bar  a  suit  for  divorce  on  the  ground  of  desertion 
an  offer  by  the  deserting  spouse  to  return  must  be  made  before 
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the  period  of  desertion  is  complete  and  the  other  party  has  ac- 
quired a  right  to  a  divorce.    Coata  v,  Ooatat  381. 

4.  Judgment — collateral  attack, 

A  decree  of  divorce  rendered  hy  a  court  having  Jurisdiction  of 
the  suhject  matter  and  of  the  parties  cannot  be  collaterally  at- 
tacked for  errors  or  irregularities;  that  libellee  is  not  notified 
of  the  time  of  the  second  trial,  the  original  decree  having  been 
vacated,  is  not  such  a  jurisdictional  defect  as  will  render  the 
second  decree  void.    In  re  Estate  of  Clark,  451. 

5.  Same — ejEtect  of  racatinff. 

Where  a  decree  in  a  suit  for  divorce  Is  vacated  because  thirty 
days  had  not  eVtpsed  after  the  completion  of  service  of  summons 
on  the  libellee,  it  is  proper  for  the  court  to  treat  the  suit  as  still 
pending  and  retry  the  same,  after  the  expiration  of  the  thirty 
days  limited  by  statute,  upon  the  evidence  then  adduced.  In  re 
Estate  of  Clark,  461. 

6.  Modification  of  decree. 

Although  in  this  Territory  there  is  no  express  authority  there- 
for a  circuit  judge  has  undoubted  authority  to  alter  or  modify 
the  decree  respecting  the  award  of  alimony  upon  a  proper  show- 
ing.  Hart  V.  Hart,  639. 

7.  Allowance  for  expenses  and  attorney's  fees. 

The  provisions  of  section  2935  R.  L.  are  broad  enough  to  include 
the  allowance  of  expenses  and  attorney's  fees  incurred  or  to  be 
incurred  by  a  wife  in  resisting  an  application  for  an  order  re- 
voking an  aUowance  ci  alimony.     Hart  v.  Hart,  639. 

8.  Residence — domicil. 

In  statutes  relating  to  divorce  the  term  "residence"  is  used  in 
the  sense  of  and  as  the  equivalent  of  "domicil."  Zumwalt  v, 
Zumwalt,  376. 

9.  Separate  domicil  of  vHfe. 

The  domicil  of  a  married  woman  is  that  of  her  husband,  and 
she  may  not  acquire  a  separate  domicil  by  living  part  from  her 
husband  where  it  is  not  shown  that  he  had  given  her  cause  for 
divorce  prior  to  the  separation.    Zumwalt  v.  Zumwalt,  376. 

10.  Statutory  requirement  as  to  residence — jurisdiction. 

The  provisions  of  section  55  of  the  Organic  Act  and  section 
2927  of  the  Revised  Laws,  1915,  that  the  applicant  for  a  divorce 
shall  have  resided  in  this  Territory  for  two  years  next  preceding 
the  application,  are  mandatory  and  jurisdictional,  and  a  circuit 
judge  is  without  authority  to  grant  a  divorce  in  the  absence  of 
proof  of  domicil  for  the  necessary  length  of  time.  Zumwalt  v, 
Zumwalt,  376. 
See  APPEAL  AND  ERROR,  1;   PARENT  AND  CHILD,  1. 
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DOMICIL. 

See  DIVORCE,  S,  9. 

DOUBLE  TAXATION. 

See  TAXATION,  3. 

DYNAMITE. 

See  CRIMINAL  LAW,  4. 

l:iJUSDEM  GENERIS. 

See  STATUTES,  10. 

EJECTBfENT. 

1.  EBtoppel, 

In  ejectment  by  the  second  asalgnee  of  a  lease  the  plaintiff  is 
estopped  by  the  oral  promise  of  his  assignor  to  the  lessor,  in  con- 
sideration of  the  latter's  necessary  consent  to  the  assignment, 
to  take  only  a  part  of  the  leased  premises,  where,  pursuant  to 
such  promise  the  consent  was  given  and  the  part  relinquished 
leased  to  the  defendant.    Peck  v.  Steere,  550. 

2.  Variance — failure  of  proof. 

In  an  ejectment  case  where  the  plaintiff  sought  to  recover  1  1-2 
acres  of  land,  and  proves  title  to  but  one  acre,  and  the  proofs 
further  show  that  the  plaintiff  is  in  possession  of  an  acre  and 
the  defendant  is  in  possession  of  an  undefined  parcel  not  exceed- 
ing a  quarter  of  an  acre  in  area,  a  nonsuit  is  properly  granted 
for  variance  between  allegation  and  proof,  and  failure  of  proof. 
Leialoha  v.  Mahiai,  711. 

3.  Pleading  and  proof — description  of  land  in  dispute. 

A  declaration  In  ejectment  should  describe  the  land  sought  to 
be  recovered  with  sufficient  certainty  that  the  land  can  be  identi- 
fied with  the  description  given,  and  the  proofa  should  show  that 
the  land  of  which  the  defendant  is  in  possession  is  the  land  de- 
scribed in  the  declaration.     Leiatoha  v,  Mahiai,  711. 

EMBEZZLEMENT. 

1.    District  courts — jurisdiction. 

The  offense  of  embezzlement  where  the  value  of  the  property 
involved  amounts  to  $20  but  is  less  than  $100  is  not  an  infamous 
offense.  A  district  court  has  jurisdiction  to  hear  and  determine 
a  charge  of  such  offense  subject  to  appeal  to  the  circuit  court  in 
the  absence  of  a  demand  for  a  jury  trial  in  the  first  instance. 
Ter.  V.  Overhay,  91. 

EMPLOYER  AND  EMPLOYE. 

See  CONSTITUTIONAL  LAW,  1. 

ENTERPRISE  FOR  PROFIT. 
See  TAXATION,  1,  4. 
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1.  AppHcatian  of  maxinu — "he  who  come^  into  equity  must 
come  with  clean  hands,** 

The  equitable  maxim  tliat  "he  who  comes  into  equity  must  eome 
with  clean  hands"  has  no  application  in  a  ^:ase. where  the  relief 
sought  is  entirely  proper  and  legal  and  in  no  way  dependent 
upon  the  complainant's  previous  wrongful  (criminal)  act.  Ku- 
wahara  v,  Kuwahara,  273. 

2.  Bill  of  review — time  for  filing  bill. 

A  bill  of  review  based  upon  errors  apparent  on  the  record  must 
ordinarily  be  brought  within  the  time  limited  by  statute  for  pro- 
secuting an  appeal  or  writ  of  error  from  the  decree  sought  to  be 
reviewed,  except  in  case  of  the  complainant's  disability.  Colhum 
V.  Whitney,  82. 

8.    Cancelation  of  instrument. 

In  a  suit  in  equity  to  obtain  judgment  canceling  a  deed  it  was 
alleged  that  the  consideration  moving  to  the  plalntifT  was  defend- 
ant's promise  to  "sufficiently  and  comfortably  support  her  dur- 
ing her  natural  life,"  and  that  defendant  had  failed  and  refused 
so  to  do;  the  evidence  showed  that  defendant  and  his  family  had 
lived  on  the  premises  conveyed  with  the  plaintiff  for  nearly  four 
years  after  the  execution  of  the  deed,  during  which  time  defend- 
ant had  furnished  plaintiff  with  clothing  and  had  furnished  the 
food  used;  plaintiff  occasionally  complained  that  she  did  not  get 
a  sufficient  amount  of  poi,  but  never  so  complained  to  the  de- 
fendant; plaintiff  finally  left  the  premises  without  the  knowledge 
or  consent  of  the  defendant,  who  wrote  her  asking  her  to  return 
and  testified  that  he  had  at  all  times  supported,  and  has  at  all 
times  been  ready  and  willing  and  able  to  sufficiently  and  com- 
fortably support,  plaintiff  in  accord  with  her  rank  and  station  in 
life,  pursuant  to  his  promise  so  to  do;  held,  that  the  plaintlfTs 
suit  is  without  equity  and  the  judgment  in  her  favor  reversed 
with  instructions  to  dismiss  plaintiff's  bill.  Wailuu  v.  Kainoa- 
kufiuna,  631. 

4.  Fraud — creditor's  hill — discovery, 

A  court  of  equity  will  not  entertain  a  creditor's  bill  which  seeks 
relief  from  a  fraudulent  conveyance,  made  or  contemplated,  and 
a  discovery  of  assets  of  the  debtor  in  the  hands  of  others,  in  ad- 
vance of  the  maturity  of  the  creditor's  demand,  especially  where 
the  creditor  has  no  lien  on  the  property  conveyed  or  about  to  be 
conveyed.  The  maturity  of  the  creditor's  claim  in  such  case  is  a 
condition  precedent  to  the  granting  of  such  relief.  Hon.  B,  and 
M,  Co.  V.  Bartlett,  192. 

5.  Reference — master's  report — estoppel. 

Certain  matters  in  an  equity  suit  were  referred  to  a  master 
with  instructions  to  proceed  as  speedily  as  possible  and  report 
within  sixty  days  or  show  excuse  for  not  so  doing;  the  master 
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held  heartngB  after  the  sixty  days  had  expired  and  made  reports 
which  were  iwnflrmed  without  objection  on  the  ground  that  they 
were  not  filed  within  time;  from  a  supplemental  decree  allowing 
claims  for  fees  and  expenses  the  decree  M^pealed  from  was  at- 
tacked on  the  ground  that  the  master  having  failed  to  file  his 
report  within  the  required  time  the  report  and  the  decree  con- 
firming it  were  without  jurisdiction  and  void:  Held,  that  the 
question  of  time  was  not  jurisdictional  and  the  parties  having 
acquiesced  in  the  work  of  the  master  after  the  expiration  of  the 
sixty  days  and  received  the  benefits  of  his  labors  are  estopped 
from  attacking  his  report  on  the  ground  that  It  was  not  filed 
within  time.   Scott  v,  Pilipo,  626. 

6.  Pletidinff — interest  of  complainant  in  subject  matter. 

A  bill  in  equity  is  demurrable  which  does  not  show  that  the 
complainant  has  an  interest  in  the  subject  matter  of  the  suit 
The  next  of  kin  of  a  living  person  has  no  estate  or  interest  at 
law  or  in  equity  in  the  property  of  that  person.  NcTno  est  haeres 
viventis,    KaJanianaole  v.  Liliuokalani,  457. 

7.  Pleadinff — demurrer, 

A  bill  in  equity  to  restrain  the  defendant  from  selling  or  other- 
wise disposing  of  his  property  unless  he  satisfies  or  secures  the 
payment  of  an  unsecured  promissory  note  given  by  him,  which 
note  has  not  matured,  wherein  it  is  alleged  that  the  defendant  is 
absent  from  the  Territory,  a  fugitive  from  justice,  does  not  in- 
tend to  return  to  the  Territory,  and  is  selling  and  disposing  of 
his  property  in  the  Territory  to  evade  payment  of  such  note  and 
to  defraud  the  payee  and  other  creditors,  does  not  state  facts 
sufficient  to  entitle  the  plaintiff  to  the  relief  sought,  and  a  de- 
murrer on  that  ground  should  be  sustained.  Hon.  B,  oiuf  M,  Co. 
V.  Bartlett,  192. 

8.  Pleadinff — misjoinder  of  parties — multifariousness, 

A  bill  in  equity  is  not  demurrable  for  misjoinder  of  parties 
respondent  or  multifariousness  where  the  complainant  claims 
but  one  general  right,  and  there  is  a  single  subject-matter  In 
which  both  respondents  are  interested,  though  the  interests  are 
distinct  and  different  species  of  relief  is  asked  against  each  of 
them.    Rumsey  v.  N.  Y.  Life  Ins.  Co.,  142. 

See  APPEAL  AND  ERRQR,  3;  COSTS,  2;  MECHANICS'  LIENS, 
2;  PROHIBITION;  SPECIFIC  PERFORMANCE,  2. 

EQUITY  PROCEDURE. 

See  APPEAL  AND  ERROR,  10. 

ESTATES. 

1.    Estate  in  fee  tail — construction, 

A  testatrix  devised  land  to  K  and  K,  her  husband,  'unto  them 
and  to  the  heirs  of  the  body  of  either"  and  "upon  default  of 
Issue"  to  trustees  appointed  by  the  will.    Held,  that  the  testatrix 
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Intended  to  deyiee  to  K  and  K  an  estate  in  fee  tail,  and  that,  as 
estates  tall  cannot  exist  in  Hawaii,  the  devise  took  effect  as  an 
estate  in  fee  simple  in  £  and^K,  it  not  appearing  that  a  life 
estate  in  K  and  K  with  remainder  to  the  heirs  of  the  body  of 
either  would  more  nearly  carry  out  the  intention  of  the  testatrix. 
Kinney  v.  Oahu  Sugar  Oo„  747. 
See  TRUSTS,  4 

ESTOPPEL. 

1.  Landlord  and  tenant — parol  agreement, 
W  desired  to  procure  the  assignment  of  a  lease;  the  written  con- 
sent of  the  lessors  was  necessary  to  the  assignment;  W  agreed 
with  the  lessors  in  advance  that  if  they  would  consent  to  the 
assignment  he  would  take  the  leased  premises  less  a  certain  por- 
tion; the  lessors  consented  in  writing  and  the  lease  was  assigned 
to  W;  the  boundaries  were  changed  so  as  to  exclude  the  portion 
agreed  to  be  relinquished,  and  lessors  leased  such  portion  to  the 
defendant;  W  assigned,  with  the  written  consent  of  the  lessors, 
the  lease  assigned  to  him  by  B,  to  the  plaintiff;  the  defendant, 
prior  to  commencement  of  action  in  ejectment  by  plaintiff,  had 
fenced  the  portion  which  W  agreed  to  relinquish.  Held:  Ws 
promise  estopped  him  from  claiming  the  land  in  controversy, 
and  that  plaintiff  is  in  no  better  position  than  was  his  assignor. 
Peck  V.  Steere,  550. 

ESTOPPEL. 

See  EJECTMENT,  1;   EQUITY,  5;   EVIDENCE,  6. 

EVIDENCE. 

1.  Burden  of. 

Where  plaintiff  has  made  out  a  prima  facie  case  the  burden 
of  evidence  shifts  to  defendant  and  a  nonsuit  should  not  be 
granted.    Ferry  v,  Carlsmith,  5S9. 

2.  Document  not  offered — appeal  and  error. 

It  is  prejudicial  error  to  consider  as  evidence  of  a  material  fact 
an  entry  in  a  book  shown  by  defendant  to  a  witness  for  plaintiff 
on  cross-examination,  the  authenticity  of  which  is  disputed, 
where  such  book  was  not  identified  and  introduced  in  evidence. 
Halama  v,  Halama,  254. 

3.  Failure  to  produce^4nference. 

Where  material  evidence  is  equally  available  to  both  parties, 
a  failure  to  produce  is  open  to  an  inference  against  both  parties, 
the  particular  strength  of  the-  inference  against  either  depend- 
ing on  the  circumstances.    Ter,  v.  Meyers  121. 

4.  Prosecution  for  receiving  usury. 

In  a  prosecution  for  receiving  interest  at  a  rate  greater  than  two 
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per  cent  per  month,  where  a  note,  bill  of  sale  and  an  order  were 
given  to  secure  the  loan,  It  is  proper  to  admit  in  evidence  such 
written  instruments,  and  othfer  pertinent  evidence,  for  the  pur> 
pose  of  showing  the  transaction  between  the  parties.  Tor.  v, 
Peterson^  476. 

5.  Same — application  of  payment. 

It  is  proper  to  admit  evidence  of  payments  to  the  defendant 
and  the  application  of  such  payments  when  the  defendant  is 
tried  upon  the  charge  of  receiving  interest  at  a  rate  greater  than 
two  per  cent,  per  month.    Ter,  v,  Petenon^  476. 

6.  Proving  matter  in  estoppel  by  parol  evidence. 

Parol  evidence  is  admissible  to  establish  acts  and  declarations 
made  by  a  pa^y  under  such  circumstances  as  will  in  equity 
estop  him  from  denying  such  acts  and  declarations.  Peck  v. 
Steere,  550. 

7.  Publication  of  libel. 

The  publication  of  a  libelous  article  in  defendant's  newspaper 
is  sufficiently  shown  by  production  of  a  copy  of  the  newspaper 
containing  the  libelous  article  and  by  evidence  that  the  mom* 
ing  following  the  issue  of  such  newspaper,  a  third  party  called 
plaintiffs  attention  to  the  article  and  that  ten  or  twelve  persons 
later  spoke  to  him  about  it  where  an  inspection  of  the  article 
shows  that  no  one  could  tell  that  it  referred  to  the  plaintiff  with- 
out reading  the  body  of  the  article.  Murphy  v.  Maui  Pub.  Co., 
804. 

See  APPEAL  AND  ERROR,  18,  23;  CONTRACTS,  3;  CRIMTNAL. 
LAW,  5,  8;  DAMAGES,  2,  3;  LARCENY,  1,  2;  NEW  TRIAL; 
SEDUCTION.  3;  TRIAL,  1,  4;  TRUSTS.  7;  WILLS.  10. 

EXCEPTIONS. 

1.  New  trial — remitting  portion  of  judgment. 
Where  on  exceptions  to  this  court  it  appears  from  the  record 
that  the  trial  court  improperly  admitted  evidence  of  Items  of 
expense  incurred  in  certain  particulars  which  probably  were 
included  in  the  Judgment,  no  other  error  appearing,  the  appel- 
late court  will  overrule  the  exceptions  upon  the  condition  that 
plaintiff  within  a  given  time  remit  that  portion  of  the  damages 
apparently  recovered  by  reason  of  such  erroneous  evidence,  and 
order  that  upon  plaintifTs  failure  to  remit  such  items  of  damage 
a  new  trial  be  granted  the  defendant.  Reinhardt  v  County  of 
Maui,  624. 
See  APPEAL  AND  ERROR,  4,  11.  16,  18,  27. 

EXCESSIVE  SENTENCE. 

See  CRIMINAL  LAW,  6. 
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EXCISE  TAX. 

See  TAXATION,  2. 

EXECUTION. 

See  LANDLORD  AND  TENANT,  7. 

EXECUTIVE  CONSTRUCTION. 
See  STATUTES,  11. 

EXECUTORS  AND  ADMINISTRATORS. 

L,  on  the  26th  day  of  July,  1913,  devised  and  bequeathed  specific 
real  and  personal  property  to  B,  and  appointed  her  sole  executrix 
"as  respects  this  property  only."  In  August,  1913,  he  made  an- 
other testamentary  paper  "ratifying  and  confirming"  all  that 
was  done  by  the  prior  instrument,  in  which  he  devised  and  be- 
queathed to  S  all  personal,  real  and  mixed  property  of  which  he 
died  possessed,  either  in  the  Territory  of  Hawaii  or  elsewhere, 
"except  as  willed  and  bequeathed  as  aforesaid,"  and  appointed 
said  S  executrix  of  said  "last  will  and  testament,  except  as  afore- 
said." Held  that  the  two  instruments  were  properly  admitted 
to  probate  as  the  will  and  codicil  of  the  testator;  that  the  second 
appointment  (or  attempted  appointment)  of  an  executrix  was  no 
revocation  of  the  first,  and  that  S  was  not  entitled  to  receive  the 
appointment  as  sole  executrix,  but  that  inasmuch  as  in  this 
Territory  two  executors  of  an  estate,  each  having  distinct  duties 
with  respect  thereto  are  not  permissible,  it  was  proper  to  appoint 
one  person  as  administrator  with  the  will  annexed.  In  re  Estate 
of  Lutted,  11. 

2.  Probate  procedure — more  than  one  executor  for  tame  estate. 
Under  our  system  of  probate  procedure,  as  prescribed  by  statute, 
the  appointment  of  different  executors  in  this  Territory,  each 
having  separate  and  distinct  duties  with  respect  to  property  of 
an  estate  lying  in  this  Territory,  is  not  permissible.  In  re  Estate 
of  Lutted^  11. 

3.  Apppointment  of  administrator  with  voill  annexed. 

Under  the  facts  in  this  case,  held  that  the  appointment  of  a 
disinterested  person  as  administrator  with  the  will  annexed  was 
proper, — ^the  question  of  the  right  of  priority  in  the  matter  of 
such  administration  not  being  raised  or  passed  upon  by  the 
court    In  re  Estate  of  Lutted,  11. 

4.  Statute  of  non-claim — waiver. 

The  statute  of  non-claim  constitutes  a  special  regulation  of 
probate  law;  it  cannot  be  waived;  and  need  not  be  specially 
pleaded.    Kennedy  v,  Sniffen,  115. 

See  APPEAL  AND  ERROR,  17;  COURTS,  1;  SPECIFIC  PER- 
FORMANCE, 3. 
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EXEMPTIONS. 

1.  Truckman. 

Plaintiff  a  married  woman,  owned  an  auto-truck  with  which 
she  did  the  business  of  a  truckman  on  her  own  separate  aoeonnt; 
she  did  not  drive  the  truck  but  her  husband  drove  it  for  her, 
and  by  its  use  she  actually  earned  a  living:  Held,  that  plain titf 
is  a  truckman  within  the  meaning  of  section  2470  R.  L.,  and 
that  the  truck  Is  exempt  from  attachment  or  execution.  Kaiter 
17.  Pua,  584. 

2.  Claim  0/  exemptions. 

It  is  not  necessary  for  an  attachment  or  execution  defendant 
to  make  a  claim  of  exemption  as  to  property  specifically  exempt 
from  seizure  and  sale  under  attachment  and  other  process  where 
the  exemption  statutes  do  not  provide  for  the  making  of  such 
claim  but  do  make  the  officer  seizing  the  same  liable  to  an  action 
for  damages  for  such  seizure.  Kaiaer  v,  Pua,  584. 
See  HUSBAND  AND  WIPE. 

EXPERT  WITNESS  FEES. 
See  COSTS,  4. 

EXPLOSIVES. 

See  CRIMINAL  LAW,  4. 

EXTENSION  OF  TIME. 

See  APPEAL  AND  ERROR,  4. 

FAILURE  OF  PROOF. 

See  EJECTBCENT,  2. 

FAILURE  TO  PROVIDE. 
See  DIVORCE,  2. 

FEE  n['AIL. 

See  ESTATES. 

FINAL  DECREE. 

See  APPEAL  AND  ERROR,  19. 

FINAL  ORDERS. 

See   APPEAL   AND   ERROR,    11,    25. 

•'FOOD  PRODUCTS." 

See  STATUTES,  10. 

FRANCHISES. 

See  STREET  RAILROADS. 
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FRAUD. 

1.    ElemenU — intent. 

A  promise,  aooompanled  with  an  intention  not  to  perform  it, 
and  made  Ify  the  pramlflor  for  the  purpoae  of  deceiving  the  prom- 
isee and  inducing  him  to  act  where  he  otherwise  would  not  have 
done  so,  constitutes  fraud.    Notley  v.  Notley,  724. 
See  EQUITY,  4. 

FRAUDULENT  CONVEYANCES. 

See  MECHANICS'  LIENS,  2;  SALES,  8. 

FRAUDULENT  REPRESENTATIONS. 

See  CANCELLATION  OF  INSfTRUBfENTS. 

GENERAL  LEASE. 

See  PUBLIC  LANDS. 

GIFTS  BY  IMPLICATION. 
See  TRUSTS.  9. 

GUARDIAN  AD  LITEM. 

See  INSANE  PERSONS. 

GUARDIAN  AND  WARD. 

See  ADOPTION;  INSANE  PERSONS. 

HABEAS   CORPUS. 

1.  Exceeding  juriadictum — separable  judgments. 
In  habeas  corpus  proceedings  the  return  showed  that  petitioner 
was  committed  to  serve  one  year  imprisonment  and  to  pay  coats 
in  the  sum  of  12.50  upon  a  mittimus  issued  on  a  Judgment  of  a 
district  court  on  the  charge  of  larceny  in  the  second  degree: 
Held,  that  the  Judgment  as  to  costs  is  in  excess  of  the  Jurisdic- 
tion of  the  court,  but  the  same  being  separable  from  the  Judg- 
ment as  to  imprisonment  must  be  treated  as  surplusage  and  the 
petitioner  remanded  to  serve  out  the  term  of  imprisonment  and 
to  then  be  discharged.   In  re  Silva,  766. 

HANDWRITING. 

See  WITNESSES. 

HARMLESS  ERROR. 

See  APPEAL  AND  ERROR,  13. 

"HEIRS  OF  THE  BODY.*' 

See  WORDS  AND  PHRASES,  4. 

HIGHWAY  IMPROVEMENTS. 

See    CONSTITUTIONAL    LAW,     2;     MUNICIPAL     CORPORA- 
mONS,  3,  4. 
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HIGHWAYS. 

See  COUNTIES,  1,  2. 

HUIS. 

1.    Leaie  of  intereMi  in  hvi  kind. 

A  lessee  of  an  interest  In  hui  land  takes  title  subject  to  snch  valid 
regulations  as  have  been  duly  adopted  by  the  hui.  Scott  v. 
Pilipo,  349. 

HUSBAND  AND  WIFE. 

1.    Statutory  construction— exemptions^ 

Section  2959  R.  L.  does  not  amend  or  repeal  any  of  the  pro- 
visions  in  the  statutes  exempting  specific  personal  property  from 
seizure  under  attachment  or  execution,  and  where  the  certificate 
therein  provided  has  not  been  filed  with  the  treasurer,  property 
of  the  wife,  engaged  in  business  on  her  own  account,  which  is 
specifically  exempt  from  seizure  under  attachment  or  execution, 
is  not  subject  to  attachment  for  the  debt  of  her  husband.  Kaiser 
V.  Pua,  584. 

HUSBAND  AND  WIFE. 

See  APPEAL  AND  ERROR,  1;  DIVORCE. 

ILLEGAL  CONTRACTS. 

See  CONTRACTS,  6,  7.  8. 

ILLEGALITY. 

See  PLEADING,  5. 

IMPLICATION. 

See  STATUTES,  7. 

IMPLIED  CONTRACTS. 

See  PARENT  AND  CHILD,  3. 

INCOME. 

See  TRUSTS,  6. 

INCOME   TAX. 

See  TAXATION,  3. 

INDEBTEDNESS. 

See  MUNICIPAL  CORPORATIONS,  2. 

INDICTMENT  AND  INFORMATION. 
1.    Allegation  by  inference. 

An  indictment  charging  bribery  which  substantially  follows  the 
language  of  the  statute  but  alleges  a  material  fact  by  inference 
is  sufficient  under  our  criminal  procedure,  supplemented  by  Act 
215,  S.  L.  1915,  adopting  section  3791E,  R.  L.,  under  which  an 
allegation  that  the  accused  gave  a  bribe  to  an  officer  with  intent 
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to  Influence  him  in  the  discharge  of  his  duty,  alleges  by  infer- 
ence that  the  accused  had  knowledge  of  the  official  character  of 
such  officer  and  is  sufficient  Ter.  i;.  Lau  Boon,  616. 
2.  Yerijication  o/  information — constitutional  law. 
The  Fourth  Amendment  does  not  require  that  an  information 
be  verified  or  supported  by  affidavit  except  as  it  is  used  as  the 
basis  for  the  issuance  of  a  warrant.  As  a  charge  or  accusation, 
in  the  absence  of  statute,  an  information  may  be  presented  and 
filed  by  a  public  prosecuting  officer  upon  his  official  oath»  In  re 
Steven,  2S0. 

INFANTS, 

1.    Liability  for  negligence. 

An  infant  who  has  passed  out  of  the  realm  of  mere  childish  in- 
stincts may  be  held  liable  for  the  consequences  of  his  negli- 
gence, but  not  where  the  negligence  consists  of  a  mere  breach  of 
contract     Rathbiim  v.  Kaio,  641. 
See  PARENT  AND  CHILD,  2. 

INFERENCES. 

See  EVIDENCE,   3. 

INSANE  PERSONS. 

1.    Per$on$  under  undue  influence — appointment  of  next  friend 
or  guardian  ad  litem, 

A  next  friend  or  guardian  ad  litem  may  be  appointed  for  a 
person  who,  though  not  Insane,  is  alleged  to  be  weak  minded 
and,  because  of  the  undue  Influence  and  domination  of  another, 
is  not  a  free  agent  But  where  an  issue  is  raised  by  the  party's 
denial  of  such  weak  mindedness  and  undue  Influence,  that  issue 
must  be  heard  and  determined  in  limine  and  before  further 
steps  are  taken  in  the  suit.  Kalanianaole  v.  Liliuokalani,  457. 
See  JURY,  2. 

INSTRUCTIONS. 

1.    Eliminating  questions  of  fact. 

An  instruction  in  a  prosecution  for  receiving  usury,  which 
makes  the  guilt  of  the  defendant  to  depend  upon  the  value  of  a 
note  and  securities  taken  by  the  defendant  to  secure  the  loan, 
and  which  eliminates  from  the  consideration  of  the  Jury  the 
question  of  fact  as  to  whether  or  not  the  defendant  actually 
received  interest  at  a  rate  greater  than  that  permissible  under 
the  statute,  constitutes  reversible  error.  Ter.  v.  Peterson,  476. 
See  APPEAL  AND  ERROR,  13,  14;   TRIAL.  2,  8.  4,  5. 

INSURANCE. 

See  LIMITATION  OF  ACTIONS,  6. 
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INSURANCE   COMPANIES. 
See  TAXATION,  2,  3. 

INTENT. 

See  BRIBERY,  2;   FRAUD. 

INTERLOCUTORY  RULINGS. 

See  APPEAL  AND  ERROR,  26. 

JUDGES. 

1.    Disqualification — pecuniary  benefit. 

Where  a  majority  of  the  Justioes  of  the  supreme  court  actlnn: 
under  a  power  of  appointment  contained  in  a  will,  the  juBtioes 
receiving  no  reward  or  pecuniary  benefit,  fill  a  vacancy  among 
the  trustees  under  such  will,  they  are  not  thereby  disqualified 
from  sitting  in  a  case  on  appeal  involving  the  validity  of  the 
appointment    In  re  Estate  of  Bishop,  676. 

JUDGMENTS. 

1.  Default — reasons  for  openinff — discretion. 

The  statute,  R.  L.  1915,  Sec.  2363,  authorizing  the  opening  of 
defaults,  should  be  liberally  applied  by  the  courts.  On  appeal  the 
question  Is  whether  the  trial  court  abused  Its  discretion.  Good 
and  sufficient  reasons  for  opening  a  default  will  not  be  shown 
to  exist  unless  it  be  made  to  appear  that  the  defendant  moved 
with  diligence  after  the  default  was  entered,  that  he  has  a  meri- 
torious defense,  and  that  he  has  a  reasonable  and  satisfactory 
excuse  for  not  having  answered.    Takamoto  v.  Horita,  370. 

2.  Setting  aside  judgment  after  default. 

Where  a  final  Judgment  has  been  entered  In  a  case  after  an 
order  of  default  the  application  should  be  to  set  aside  the  Judg- 
ment as  well  as  to  open  the  default.    Takamoto  v.  Horita,  370. 

3.  Res  judicata. 

A  fact  or  question  In  issue  and  litigated  in  a  former  action 
between  parties  is  conclusively  settled  by  the  Judgment  therein 
and  they  are  bound  by  the  adjudication  in  another  action  be- 
tween them  though  the  cause  of  action  or  subject  matter  be  dif- 
ferent.   Pilipo  V.  Scott,  26. 

4.  Res  adjudicata. 

Where  the  Jurisdiction  of  a  circuit  Judge  sitting  In  equity  in 
a  partition  suit  to  appoint  a  master  in  chancery  and  refer  cer- 
tain matters  to  him  has  been  adjudged  favorably  in  prohibition 
proceedings,  a  decree  later  rendered  confirming  the  master's  re- 
port is  not  subject  to  attack  on  the  ground  that  the  circuit  Judge 
did  not  have  Jurisdiction  to  appoint  the  master,  that  question 
being  res  adjudicata  by  reason  of  the  decision  in  the  prohibition 
proceedings.    Scott  v.  Pilipo,  625. 
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5.  Same. 

A  circuit  Judge  allowed  a  master  in  chancery  a  fee  out  of  a 
fund  in  court  in  a  pending  suit  whereupon  plaintiffs  petitioned 
the  supreme  court  for  a  writ  of  prohibition  against  the  circuit 
Judge  and  master  prohibiting  them  from  proceeding  further 
with  the  suit  on  the  ground  of  disqualification  by  reason  of 
pecuniary  interest;  the  writ  was  denied;  plaintiffs  appealed 
from  the  decree  thereafter  made  in  the  suit  assigning  as  one  of 
the  errors  the  disqualification  of  the  circuit  Judge  and  master: 
Held,  that  the  decision  in  the  prohibition  proceedings  was  con- 
clusive on  the  question  of  disqualification  of  the  Judge  and 
master,  and,  res  adjudicata.    Scott  v,  Pilipo,  625. 

6.  Re$  adjudicata — landlord  and  tenant, 

A  Judgment  for  the  plaintiff  in  an  action  between  lessor  and 
lessee  to  recover  rent  in  which  the  defense  of  eviction  was  un- 
successfully asserted  by  the  defendant  is  not  a  bar  to  a  subse- 
quent action  by  the  lessee  to  recover  damages  based  on  failure 
of  performance  and  of  the  consideration  because  of  the  in- 
ability of  the  lessee  to  obtain  possession  of  the  demised  premises. 
Scott  V.  Pilipo,  739. 

JUDGMENTS. 

See  APPEAL  AND  ERROR,  24;  DIVORCE,  4.  5;  EXCEPTIONS; 
HABEAS  CORPUS. 

JURISDICTION. 

See  COURTS,  1,  2;  CRIMINAL  LAW,  6,  12;  DIVORCE,  10;  EM- 
BEZZLEMENT; HABEAS  CORPUS;  LANDLORD  AND  TEN- 
ANT, 8;   PARENT  AND  CHILD,  1;   PROHIBITION. 

JURY. 

1.  Qualifications. 

The  Jury  is  a  body  of  men  foresworn  to  declare  the  facts  of 
the  case  as  they  are  proved  from  the  evidence  placed  before 
them,  and  this  means  that  the  Jury  must  declare  the  facts  upon 
all  the  evidence  and  be  willing  to  weigh  all  the  evidence  irre- 
spective of  its  source.     Territory  v,  Lum  Dim^  792. 

2.  Same. 

In  a  criminal  prosecution  where  the  accused  through  his  at- 
torney relies  upon  the  defense  of  Insanity  a  Jury  is  not  impar- 
tial when  one  of  its  members  has  expressed  on  his  examination 
a  determination  to  give  no  weight  to  the  evidence  of  the  insanity 
of  the  defendant  at  the  time  of  the  commission  of  the  crime 
unless  such  evidence  be  that  of  a  physician.  Territory  v.  Lum 
Dim,  792. 

3.  Refusal  to  sustain  challenges  for  proper  cause. 

A  refusal  to  sustain  challenges  for  proper  cause  necessitating 
peremptory  challenges  on  the  part  of  the  accused  will  be  con- 
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sidered  as  prejudicial  where  the  accused  has  been  compelled  sub- 
sequently to  exhaust  all  his  peremptory  challenges  before  the 
final  selection  of  the  Jury.    Territory  v.  hum  Dim,  792. 
See  NEGLIGENCE.  2;   NEW  TRIAL. 

JURY  TRIAL. 

See  WILLS,  5. 

LABOR. 

See   CONSTITUTIONAL  LAW.   1. 

LAND  COURT. 

See  APPEAL  AND  ERROR.  2;  BOUNDARIES.  3;  RECORDS.  1. 

LANDLORD  AND  TENANT. 

1.  Covenant  for  renewal — exercise  o/  option  by  lennee. 

A  covenant  to  renew  a  lease  gives  the  lessee  an  option  which 
ordinarily  he  must  act  upon  by  giving  notice  of  his  Intent  to 
renew  at  or  before  the  end  of  the  term  demised.  But  time  is 
not  of  the  essence  of  the  agreement,  unless  made  so.  and  the 
notice  being  for  the  benefit  of  the  lessor  may  be  waived  by  him. 
Yip  Lan  v,  Ahulii,  307. 

2.  Lease — construction, 

A  lease,  like  any  other  contract,  is  to  be  construed  so  as  to 
give  effect  to  the  intention  of  the  parties  and  to  every  part  of 
the  instrument  if  possible,  especially  to  conditions  expressed 
therein.     Tsunoda  v.  Young  Sun  Kow,  660. 

3.  Same — words  and  phrases. 

No  particular  form  of  words  is  necessary  to  constitute  a  lease. 
Any  language  which  shows  the  intention  of  the  parties  that  the 
lessor  will  surrender  his  property  and  the  lessee  will  take  it 
for  a  specified  term  and  upon  stated  conditions  is  sufficient 
Tsunoda  v.  Young  Sun  Kow,  660. 

4.  Same — appurtenances. 

A  lease  demised  to  the  defendant  four  parcels  of  land  on  one 
of  which  was  an  artesian  well;  in  the  premises  of  the  lease 
nothing  was  said  about  the  privileges  and  appurtenances,  while 
the  habendum  read  "To  have  and  to  hold''  with  all  "privileges 
and  appurtenances."  followed  by  a  stipulation  that  the  defend- 
ant should  have  the  right  to  use  as  much  of  the  water  from 
such  well  as  should  be  necessary  for  the  proper  irrigation  of 
the  lands  demised  to  him.  it  being  shown  that  one-third  of  the 
water  from  the  well  is  and  for  three  years  last  past  had  been 
sufficient  for  the  proper  irrigation  of  the  lands  demised  to  the 
defendant  and  that  the  surplus  (two-thirds)  of  the  water  from 
the  well  had  been  used  in  the  necessary  irrigation  of  adjacent 
lands:  Held,  that  such  surplus  water  was  excluded  from  the 
operation  of  the  lease  to  the  defendant  and  did  not  pass  to  him 
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as  an  incident  necessary  to  the  use  of  the  lands  demised.  T9u- 
noda  V.  Young  Sun  Kow,  660. 

5.  Lease — action  for  rent. 

The  fact  that  a  tenancy  under  a  lease  is  terminahle  at  the 
option  of  the  lessor  after  a  certain  date  does  not  render  the 
lease  void  or  constitute  a  defense  to  an  action  for  rent  accru- 
ing prior  to  that  date.    Ho  Tong  v.  Hope,  603. 

6.  Liability  o/  subtenant  to  the  landlord, 

A  subtenant  is  not  liable  upon  a  covenant  to  pay  rent  contained 
in  the  contract  of  lease  between  the  landlord  and  the  tenant 
under  whom  the  subleasing  exists;  but  where  the  subtenant 
enters  with  the  assent  of  the  landlord  under  an  agreement, 
express  or  implied,  to  pay  rent  to  the  landlord,  an  action  for 
use ,  and  occupation  is  maintainable  by  the  landlord  against 
the  subtenant.     Mendonca  v,  Nakamura,  261. 

7.  JSummary  possession — execution. 

Judgment  in  plaintiff's  favor  having  been  entered  by  a  circuit 
court  in  an  action  for  summary  possession  execution  thereunder, 
namely,  a  writ  of  possession,  may  issue  at  any  time  there- 
after unless  stayed  as  provided  by  law.    Novite  v.  Ham  Pong,  65. 

8.  Same — jurisdiction. 

In  this  case  held,  that  a  plea  to  the  Jurisdiction  of  the  court 
which  purports  to,  but  does  not  in  fact,  allege  that  the  title 
to  real  estate  is  involved,  was  properly  overruled.  Novite  v.  Ham 
Pongy  65. 

See  CONSTITUTIONAL  LAW,  5;  DEEDS,  3;  ESTOPPEL: 
HUIS;  JUDGMENTS,  6;  LIMITATION  OP  ACTIONS.  2; 
MORTGAGES;  PARTITION,  2;  PUBLIC  LANDS;  SPECIFIC 
PERFORMANCE,  1. 

IJIRCENY. 

1.  Opinion  evidence — weight  of  cattle. 

The  weight  of  an  animal  alleged  to  have  been  stolen  may  be 
properly  shown  by  a  witness  who  had  seen  the  same  and  who 
from  his  practical  experience  could  testify  to  the  weight.  Ter. 
V.  Meyer,  121. 

2.  Value — competency  of  witness. 

If  a  person  shows  that  his  business  is  such  that  by  commercial 
reports,  newspapers  or  other  means  of  like  nature  he  is  familiar 
with  the  market  prices  of  an  article,  and  his  recollection  of  such 
prices  is  independent  of  such  market  reports,  newspapers  or  his 
books,  the  same  need  not  be  put  in  evidence,  but  the  witness 
may  testify  the  result  of  his  examinations  as  he  might  the 
result  of  inquiries  in  the  market  places.    Ter.  v.  Meyer,  121. 

3.  Unknown  owner. 

Section  3924  R    L.  was  intended  to  relate  only  to  cases  of  lar- 
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ceny  where  the  owner  of  the  property  is  unknown  and  not  to 
cases  where  the  owner  of  the  stolen  property  Is  known.     Terri- 
tory V.  Ferguson,  714. 
4.    Ownership, 

The  ownership  of  property  alleged  to  have  been  stolen  is  a 
material  fact  and  must  be  proved  as  alleged.  Territory  v.  Fer- 
guson, 714. 

> 

LAST  CLEAR  CHANCE. 

See  NEGLIGENCE,  1. 

LEASES. 

See  CONSTITUTIONAL  LAW,  5;    LANDLORD  AND  TENANT. 

LEGISLATIVE  INTENT. 

See  STATUTES  9,  13. 

LIBEL  AND  SLANDER. 

1.  Privileged  communication. 

An  attorney  in  the  conduct  of  Judicial  proceedings  is  privileged 
from  prosecution  for  libel  or  slander  in  respect  to  words  or 
writings  used  in  the  course  of  such  proceedings  reflecting  in- 
juriously upon  others  when  such  words  or  writings  are  material 
and  pertinent  to  the  questions  involved  regardless  of  th4  motive 
prompting  the  use  of  the  words  or  writings,  but  counsel  shall 
not  avail  himself  of  his  situation  to  gratify  private  malice  by 
uttering  slanderous  expressions  against  a  party,  wltness^r  third 
person  which  have  no  relation  to  the  subject-matter  of  the 
inquiry.    Ferry  v.  Carlsmith,  589. 

2.  Attorney — misconduct. 

An  article  printed  in  a  newspaper  to  the  effect  that  an  affidavit 
had  been  filed  in  a  civil  case  stating  that  plaintiff,  an  attorney, 
had  settled  a  case  without  the  knowledge  or  consent  of  his  client 
imputes  malpractice  or  professional  misconduct  to  the  plaintiff 
and  is  libelous  per  se.    Murphy  v,  Maui  Pub,  Co.,  804. 

3.  Presumption  of  malice. 

The  law  presumes  malice  from  the  publication  of  a  libel  that 
is  actionable  per  se  and  it  is  not  necessary  to  prove  actual 
malice.    Murphy  v,  Maui  Puh.  Co,,  804. 

4.  Privileged  communication. 

The  privilege  extended  to  a  litigant  to  charge  in  a  Judicial  pro- 
ceeding libelous  matter  pertinent  to  the  issues  therein  does  not 
extend  to  third  parties  or  the  press.  The  republication  of  libelous 
matter  contained  in  the  pleadings  or  other  papers  in  civil 
actions  prior  to  hearing  is  an  adoption  and  indorsement  of  such 
libelous  matter  by  the  one  republishing  it  and  such  republication 
is  not  privileged.  Murphy  v.  Maui  Pub.  Co.,  804. 
See  EVIDENCE,  7. 
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LIENS. 

See  MECHANICS'  LIENS,  2. 

LIMITATION  OF  ACTIONS. 

1.  Acknowledgment  of  debt — promise  to  pay. 

A  clear,  definite  and  unqualified  acknowledgment  made  by  the 
maker  of  a  promissory  note,  after  the  statute  of  limitations 
has  nm  against  it,  that  the  note  is  a  valid  and  subsisting  obliga- 
tion for  which  he  is  liable  will  give  rise  to  an  Implied  promise 
to  pay  it.    Trust  Co.  v.  Low,  696. 

2.  Giving  security  or  substituting  collateral. 

The  giving  of  security  or  the  substituting  of  collateral  to  se- 
cure payment  of  a  note  is  a  sufficient  acknowledgment  to  re- 
move the  bar  of  the  statute.    Trust  Co,  v.  Low,  696. 

3.  Acknowledgment  made  to  stranger. 

An  acknowledgment  made  to  a  mere  stranger,  where  it  is  not 
shown  that  it  was  made  with  the  intent  on  the  part  of  the 
debtor  that  it  should  be  conununicated  to  the  creditor,  nor  that 
it  was  in  fact  communicated  to  him  and  lulled  him  into  in- 
action, is  ineffective  to  remove  the  bar.    Trust  Co.  v.  Low,  696. 

4.  Continuing  contract — lecwe. 

The  statute  of  limitations  begins  to  run  against  a  right  of  action 
for  damages  for  failure  of  performance  and  of  the  consideration 
of  a  continuing  contract,  not  upon  the  first  breach  or  failure,, 
but  from  the  time  when  the  plaintiff  elected  to  disaffirm  the  eon- 
tract.  The  rule  applies  to  a  lease  of  land  where  the  lessee  has 
b*«en  unable  to  obtain  possession.    Scott  v.  Pilipo,  739. 

5.  Covenant  for  quiet  enjoyment. 

Where,  at  the  commencement  of  a  term,  the  lessee  is  unable  to 
obtain  possssion  of  the  demised  premises  through  the  fault  of 
the  lessor  the  covenant  for  quiet  enjoyment  is  then  broken  and 
the  statute  of  limitations  begins  to  run  at  once.  Scott  v.  Pilipo, 
349. 

6.  Directed  verdict. 

The  plaintifTs  complaint  showed  prima  facie  that  the  cause  of 
action  sued  on  was  barred  by  the  statute  of  limitations;  a  de- 
murrer to  the  complaint  on  that  ground  was  overruled;  that  de- 
fendant pleaded  the  general  issue,  and,  no  rule  of  court  requir- 
ing him  to  plead  the  statute,  gave  notice  in  his  answer  that  he 
would  rely  on  the  bar  of  the  statute  as  a  defense;  plaintiff  at  the 
trial  introduced  evidence  proving  his  case  as  alleged  but  offered 
no  evidence  tending  to  prove  any  fact  taking  the  case  out  of  the 
operation  of  the  statute:  Held,  that  the  trial  court  properly 
directed  the  Jury  to  find  a  verdict  for  the  defendant.  Otokichi 
V.  Sekijiro,  234. 

7.  Statute  and  exceptions — contract  stipulation. 

Where  parties  by  contract  stipulate  that  no  action  shall  be  com- 
menced upon  the  contract  unless  commenced  within  a  certain 
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time,  the  time  being  reasonable  for  the  purpose,  such  stipula- 
tion becomes  a  condition  of  the  contract,   is  binding  on  the 
parties,  and  neither  the  statute  of  limitations  nor  the  exceptions 
thereto  apply.    Silverhorn  v,  In$,  Co,,  160. 
8.    Pleading  by  demurrer — insurance. 

Where  it  appears  upon  the  face  of  the  complaint  in  an  action 
upon  an  insurance  policy  that  the  parties  stipulated  in  the  policy 
that  the  defendant,  the  insurer,  should  not  be  liable  in  an  action 
thereon  unless  the  same  was  commenced  within  one  year  from 
the  date  of  the  death  of  the  insured,  and  the  insured  had  been 
dead  more  than  one  year  before  the  action  was  commenced,  a 
demurrer  to  the  complaint  upon  the  ground  that  the  action  was 
not  commenced  within  the  stipulated  time  is  proper  and  should 
be  sustained.  Silverhorn  v.  Ins,  Co.,  160. 
See  BILLS  AND  NOTES;    DAMAGES,  1;    PLEADING,  4. 

"LIMITED." 

See  WORDS  AND  PHRASES,  6. 

LOTTERIES. 

1.     Slot  macAtne — criminal  law. 

Defendant  conducted  a  slot  machine  whereby  each  nickel  played 
into  it  brought  to  the  player  a  package  of  gum,  and,  at  irregular 
and  uncertain  times,  dropped  into  a  cup  for  the  player  trade 
checks  redeemable  in  merchandise  at  five  cents  each,  and  in 
multiples  of  two,  the  maximum  number  of  trade  checks  which 
might  be  received  being  twenty;  the  machine  is  so  arranged  that 
each  operation  shows  Just  what  the  succeeding  one  will  dis- 
tribute; by  a  series  of  operations  the  player  may  or  may  not 
receive  trade  checks  exceeding  in  value  the  amount  of  money 
which  he  deposits:  Held,  that  the  distribution  of  merchandise 
other  than  the  gum  involves  the  element  of  chance  and  is  a 
lottery  within  the  meaning  of  Sees.  4169.  4170,  R.  L.  Ter.  v. 
Beeson,  445. 

MALICE. 

See  LIBEL  AND  SLANDER,  3. 

MALICIOUS  PROSECUTION. 

1.    Essential  elements — pleading. 

A  complaint  which  alleges  that  a  criminal  proceeding  was  insti- 
tuted against  the  plaintiff  by  the  defendant;  that  it  was  done 
without  probable  cause  and  with  malice  on  the  part  of  the  defend- 
ant; that  the  proceeding  terminated  in  fayor  of  the  plaintiff; 
and  that  the  plaintiff  sustained  damage,  states  a  case  of  malicious 
prosecution.    Leong  Yau  v,  Garden,  362. 
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2.  Termination  of  original  proceeding — nolle  prosequi, 

A  nolle  prosequi,  when  not  entered  at  the  instance  or  with  the 
consent  of  the  defendant,  is  a  sufficient  termination  of  the  pro- 
ceeding upon  which  to  found  a  claim  for  damages  for  malicious 
prosecution.    Leong  Yau  v.  Garden,  362. 

3.  Liability  of  prosecuting  officers. 

A  public  prosecuting  officer  is  not  to  be  held  liable  in  damages 
for  an  honest  mistake  or  mere  error  of  Judgment  in  instituting 
criminal  proceedings;  but  if  he  proceeds  maliciously  and  with- 
out probable  cause,  he  will  render  himself  liable  in  damages 
to  the  party  injured.    Leong  Yau  v.  Garden,  362. 

MASTER  AND  SERVANT. 

1.    Negligence — omission  of  precautions  to  prevent  accident. 
The  true  question  for  the  Jury  is  not  whether  the  master  could 
have  done  something  to  prevent  an  injury  to  his  servant,  but 
whether  he  omitted  any  precaution  which  a  prudent  and  careful 
man  would  or  ought  to  have  taken.    Martin  v.  Wilson,  74. 

MASTER'S  REPORT. 
See  EQUITY,  6. 

MAXIMS. 

See  EQUITY,  1. 

MEANDER  LINES. 

See  BOUNDARIES,  3. 

MECHANICS'  LIENS. 

1.  Demand — pleading  and  proof. 

In  an  action  to  enforce  a  lien  for  materials  furnished  and  used 
in  the  construction  of  a  building,  demand  upon  the  owner  for 
payment  of  the  amount  claimed  under  the  Hen  is,  under  the  pro- 
visions of  section  2867  R.  L.,  a  condition  precedent  to  bringing 
the  suit,  and  such  demand  must  be  alleged  and  proven.  Lewers 
d  Cooke  V.  Fernandez,  744. 

2.  Fraudulent  conveyances, 

A  voluntary  conveyance,  by  the  owner  of  a  lot  upon  which  he 
has  erected  a  building,  to  his  wife  (through  an  intermediary), 
made  for  the  purpose  of  defeating  the  right  of  a  material  man 
who  has  furnished  materials  used  in  constructing  such  building, 
•  is  void,  at  law  and  in  equity,  as  against  a  lien  for  such  materials, 
proper  notice  of  which  was  filed  within  the  time  required  by 
statute,  and  it  is  not  necessary  to  resort  to  equity  to  procure 
the  cancellation  of  such  deed  in  order  to  enforce  the  lien  for 
such  materials.  Lewers  d  Cooke  v,  Jones,  21. 
Sec  DISMISSAL  AND  NON^SUIT. 
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MEDICAL  SERVICES. 
See  DAMAGES.  3. 

MILITARY  RESERVATIONS. 
See  TAXATION,  6. 

MISJOINDER  OF  PARTIES 
See  ASSUMPSIT. 
See  EQUITY,  8 

MORTGAGES. 

1.    Mortgage  of  leasehold. 

The  assignment    »f  a  lease  of  land  by  way  of  mortgage  is  not 

a  chattel  mortgage,  but  the  conveyance  of  an  interest  in  real 

estate  within  the  meaning  of  R.  L.  Sec.  3118.    Henriques  v,  Ka- 

lokuokamaile,  7Cf). 

See  CHATTEL  MORTGAGES,  1,  2;  WILLS,  8. 

MOTIVE. 

See  TRIAL,  3. 

MULTIFARIOUSNESS. 
See  EQUITY,  8 

MUNICIPAL  CORPORATIONS. 

1.  Auditor — issuance  of  warrant. 

In  the  absence  of  a  showing  of  fraud,  or  dispute  as  to  the  amount 
found  by  the  board  of  supervisors  to  be  due,  the  auditor  of  the 
city  and  county  of  Honolulu  is  without  authority  to  refuse  to 
issue  a  warrant  drawn  by  him  in  payment  of  a  claim  duly  allowed 
and  ordered  paid  by  the  board  of  supervisors.  Teves  v.  Reade, 
564. 

2.  Indebtedness — bonds  payable  only  out  of  special  fund. 

The  issuance  of  bonds  payable  only  out  of  a  specific  fund  raised 
by  a  special  tax  for  a  public  improvement  does  not  constitute 
municipal  indebtedness  within  the  meaning  of  fundamental 
limitations  upon  such  indebtedness.  That  a  contingent  future 
liability  on  the  part  of  the  municipality  may  exist  in  connec- 
tion with  such  issuance  does  not  alter  the  rule.  Von  Damm  v, 
Conkling,  487. 

3.  Proceedings  nnder  improvement  statutes — special  assess- 
ments. 

Where  a  statute  authorizes  highway  improvements  to  be  made 
at  the  cost  of  property  specially  benefited  upon  assessments 
levied  according  to  area  or  frontage,  one  improvement  district 
may  include  a  combination  of  improvements,  and  the  assess- 
ment as  to  some  be  made  according  to  area  and  as  to  others  ac- 
cording to  frontage.    Von  Damm  v,  Conkling,  487. 
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4.  Public  contractu — time  limit  for  execution  of  contract. 

The  provision  of  R.  L.  1915,  Sec  1798,  that  no  bid  for  a  contract 
for  a  highway  Improvement  shall  be  considered  unless  accom- 
panied by  a  certified  check  payable  to  the  city  and  county,  which 
check  shall  be  forfeited  unless  the  bidder  shall  sign  the  con- 
tract and  furnish  an  approved  bond  within  ten  days  after  the 
contract  is  awarded,  held  to  be  a  provision  for  the  benefit  of  the 
municipality  which  does  not  prohibit  the  signing  of  the  contract 
and  furnishing  the  bond  after  the  expiration  of  ten  days,  or  pre- 
vent the  board  of  supervisors  from  reasonably  extending  the 
time  for  so  doing.    Von  Damm  v.  Conkling,  487. 

5.  PoKce  Power — ordinances — automobiles. 

Certain  provisions  of  ordinance  No.  31  of  the  County  of  Maui, 
relating  to  the  registration  of  motor  vehicles  and  the  certification 
of  chauffeurs  held  not  to  constitute  a  prohibition  of  the  operation 
of  motor  vehicles  upon  the  highways  but  reasonable  regulations 
made  in  the  exercise  of  the  police  power.  Ter,  v.  Field,  280. 
See  CONSTITUTIONAL  LAW,  2;  GARNISHMENT,  1,  2;  STAT- 
UTES, 12. 

NECESSARIES. 

See  PARENT  AND  CHILD,  3. 

NEGLIGENCE. 

1.  Contributory  negligence  by  plaintiff — Uut  clear  chance. 
Although  plaintiff  may  have  been  guilty  of  negligence  that  con- 
tributed to  the  injury  of  which  he  complains,  yet,  if  the  defend- 
ant could  have  avoided  the  injury  by  the  use  of  reasonable  care, 
it  was  his  duty  to  do  so,  failing  which  duty  a  verdict  against 
him  is  authorized.    Hughes  v.  McGregor,  156. 

2.  Primarily  qiuestion  for  jury. 

The  question  of  negligence  Is  primarily  one  for  the  Jury  under 
proper  instructions,  and  becomes  a  matter  of  law  for  the  court 
only  where  there  is  no  conflict  in  the  evidence  and  but  one  in- 
ference can  reasonably  be  drawn  from  the  facts.  Martin  v. 
Wilson,  74. 

See  APPEAL  AND  ERROR,  14,  15;  DAMAGES,  4;  INFANTS: 
MASTER  AND  SERVANT. 

NET  PROFITS. 

See  TAXATION  1. 

NEWSPAPERS. 

See  EVIDENCE,  7;   LIBEL  AND  SLANDER,  2,  3. 

NEW  TRIAL, 

1.    Verdict — sufficiency  of  evidence. 

A  circuit  Judge  should  not  grant  a  new  trial  on  the  ground  merely 

that  a  verdict  for  the  defendant  was  against  the  weight  of  the 
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evidence  where  it  cannot  be  said  that  there  was  no  substantial 
evidence  to  support  it.    Martin  v.  Wilson,  74. 
See  APPEAL  AND  ERROR,  15;  EXCEPTIONS. 

NEXT  FRIEND. 

See  INSANE  PERSONS. 

NOLLE  PROSEQUI. 

See  MALICIOUS  PROSECUTION,  2. 

NONSUIT. 

See  BILLS  AND  NOTES. 

NOSCITUR  A  SOCIIS. 

See  STATUTES,. 8. 

OBLIGEE. 

See  OFFICERS,  3. 

OFFICERS. 

1.  Official  l)ond8 — clerks  of  circuit  courts. 

After  the  repeal  of  section  60,  Chap.  57,  S.  L.  1892,  circuit  judges 
were  authorized  to  require  the  clerks  of  their  respective  courts 
to  give  bonds  for  the  faithful  performance  of  their  duties  under 
the  act  of  October  4,  1894  (R.  L.  1915,  Sec.  150)  and  upon  breach 
of  condition  thereof  the  obligation  could  be  enforced  by  the  sum- 
mary procedure  authorized  by  section  149,  R.  L.  1915.  Ter.  v. 
Hart,  658. 

2.  Official  bonds — breach  of  condition  to  perform  duty. 

The  failure  of  a  public  officer  to  perform  a  duty  resting  upon 
him  by  virtue  of  his  office  constitutes  a  breach  of  condition  of 
a  bond  given  for  the  faithful  performance  of  the  duties  of  his 
office.    Territory  v,  Howell,  797. 

3.  Same — obligee — action  on  bond. 

Where  an  improper  obligee  has  been  named  In  an  official  bond 
an  action  on  the  bond  may  be  maintained  in  the  name  of  the 
obligee  for  the  use  and  benefit  of  the  proper  party,  and  the 
damages  will  be  measured  by  the  interest  of  that  party.  Terri- 
tory V.  Howell,  797. 

OFFICIAL  BONDS. 

See  OFFICERS,  1.  2,  3. 

OPENING  JUDGMENTS. 
See  JUDGMENTS,  2. 

OPINION  EVIDENCE. 

See  LARCENY,  1,  2. 
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ORDER  TO  SHOW  CAUSE. 
See  CONTEMPT. 

ORDINANCES. 

See  COUNTIES.  3;  MUNICIPAL  CORPORATIONS,  5;  STAT- 
UTES. 12. 

OWNERSHIP. 

See  LARCENY.  3,  4. 

PARENT  AND  CHILD. 

1.  Divorce — criminal  law — jurisdiction. 

In  a  prosecution  under  section  2970.  R.  L..  for  refusing  to  pro- 
vide support  and  maintenance  for  his  minor  children,  it  is  no 
defense  on  the  part  of  the  accused  that  his  wife  has  been  decreed 
a  divorce,  alimony,  and  the  custody  of  their  minor  children  (the 
decree  being  silent  as  to  their  support).  In  such  case  the  district 
court  has  Jurisdiction  to  convict  the  defendant,  to  suspend  sen- 
tence for  one  year,  and  to  require  him  to  pay  12.60  weekly  for 
support  of  his  two  minor  children  and  to  require  him  to  give 
bond  to  secure  such  weekly  payments.    Ter.  v.  Qvinif  281. 

2.  Infants — liability  of  father  for  torts  of  minor  child. 

At  common  l&w  a  father  was  not  liable,  merely  because  of  the 
relation,  for  the  torts  of  his  child.  And  under  R.  L.  1916.  Sees. 
2375  and  2993,  the  father  is  responsible  for  the  torts  of  a  minor 
child  only  in  case  the  child  itself  could  be  held  liable.  Rathhum 
r.  Kaio,  541. 

3.  Liability  of  adoptive  father  for  support  of  abandoned  child. 
An  adoptive  father  who  has  abandoned  his  child  may  be  held 
liable  upon  an  Implied  contract  to  one  who  has  furnished  the 
child  with  necessary  support,  for  the  value  thereof  not  in  excess 
of  what  is  reasonable  considering  the  child's  station  in  life. 
Kennedy  v,  Sniffen,  115. 

See  CANCELLATION  OF  INSTRUMENTS. 

PAROL  AGREEMENTS. 
See  ESTOPPEL. 

PARTIES. 

See  EQUITY,  6;  SPECIFIC  PERFORMANCE,  3. 

PARTITION. 

1.    Attorney  and  client — attorney  fees. 

In  a  partition  suit  attorney  fees  should  not  be  allowed  certain 
defendants  where  the  evidence  showing  that  the  services  of  such 
attorneys  tend  to  the  common  benefit  of  all  the  cotenants  is  too 
indefinite  and  vague  to  establish  the  value  and  beneficial  char- 
acter of  such  services.    Scott  v.  Pilipo,  625. 
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2.    Cotenant — ctccounting  for  rents. 

Where  a  supplemental  petition  is  filed  in  a  partition  suit,  wherein 
the  parties  are  numerous,  praying  that  process  issue  against 
one  who  has  succeeded  to  the  interest  of  one  of  the  ootenants  and 
collected  rents  from  others  occupying  a  portion  of  the  lands  to 
be  partitioned  the  prayer  of  the  supplemental  petition  should  be 
granted  and  an  accounting  required  in  the  partition  suit,  all  of 
the  parties  thereto  being  interested  in  the  rents.  Scott  v.  Pilipo, 
625. 

PARTNERSHIP. 

1.  Nontrading — power  of  vienibers  to  execute  notes. 
In  order  to  hold  a  non-trading  partnership  upon  a  note  given 
in  the  firm  name  by  one  partner  it  must  be  shown  as  a  question 
of  fact  that  authority  to  execute  the  note  existed,  or  that  the 
act  has  been  ratified  (Lea  Bow  v.  Young  Yung,  11  Haw.  772). 
Hee  Fat  v,  Wong  Kwai,  S28. 

PECUNIARY  BENEFIT. 
See  JUDGES. 

PENAL  LAWS. 

*     See  STATUTES,  3. 

PHYSICIANS  AND  SURGEONS. 
See  DAMAGES,  3. 

PLEADING. 

1.  Amendment  on  appeal. 

An  amendment  to  a  pleading  will  not  be  allowed  in  the  supreme 
court  on  appeal  when  It  would  change  the  issue  and  cause  the 
reversal  of  a  Judgment  which  was  free  from  error  at  the  time 
it  was  entered.    Scott  v.  Pilipo,  349. 

2.  Defective,  aided  by  absence  of  demurrer  and  thtf  introduc" 
tion  of  evidence  to  support. 

A  complaint  which  only  inferentially  avers  a  material  fact,  in 
the  absence  of  a  demurrer  and  where  much  evidence  is  given 
without  objection  to  sustain  the  fact  improperly  pleaded,  held, 
the  defect  was  thereby  cured.   Notley  v.  Notley,  724. 

3.  Demurrer — waiver. 

Where  defendant  demurs  to  plaintiff's  complaint  on  the  ground 
that  it  appears  therefrom  that  the  plaintiff's  cause  of  action  is 
barred  by  contract  of  the  parties  and  the  trial  court  and  the 
parties  treat  such  demurrer  as  properly  raising  the  question, 
the  plaintiff,  after  the  demurrer  is  sustained,  should  not,  on 
appeal,  for  the  first  time,  be  permitted  to  question  the  right  of 
the  defendant  to  raise  the  question  by  demurrer  but  should  be 
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held  to  have  waived,  the  queBtion  of  procedure.  Silverhom  v. 
/n«.  Co.,  160. 

4.  Demurrer — statute  of  limitations. 

In  an  action  at  law  where  the  complaint  shows  on  its  face  that 
the  cause  of  action  is  barred  by  the  statute  of  limitations  the 
bar  of  the  statute  may  be  pleaded  by  demurrer,  in  which  case 
the  demurrer  should  be  sustained.    Oiokichi  v.  Sekijiro,  234. 

5.  Rule  of  court. 

A  rule  of  court  requiring  a  defendant  to  give  notice  that  the 
defense  of  illegality  will  be  relied  upon  does  not  apply  where  the 
illegality  appears  upon  the  face  of  the  plaintiffs  complaint  Rob- 
inson V.  Thurston,  777. 

See  ASSUMPSIT;  COVENANTS;  EQUITY,  6,  7,  8;  EXECU- 
TORS AND  ADMINISTRATORS,  4;  LIMITATION  OP  ACTIONS, 
4,  6;   MALICIOUS  PROSECUTION,  1. 

PLEADING  AND  PRACTICE. 
See  CERTIORARI. 

PLEADING  AND  PROOF. 

See  EJECTMENT.  3;  MECHANICS'  LIENS.  1;   SEDUCTION,  1. 

POLICE  POWER. 

See  MUNICIPAL  CORPORATIONS.  5;   STAfTUTES.  12. 

PRESUMPTIONS. 

See  DEEDS,  4;  LIBEL  AND  SLANDER,  3. 

PRINCIPAL. 

See  TRUSTS,  6. 

PRINCIPAL  AND  ACCESSORY. 
See  CRIMINAL  LAW,  9. 

PRINCIPAL  AND  AGENT. 

1.    Assumpsit — liability  of  agent. 

An  agent  who  receives  money  for  his  principal  under  promise 
to  deposit  it  in  bank  for  the  principal  and  neither  deposits  the 
money  in  bank  to  the  credit  of  the  principal  nor  pays  it  to  the 
principal,  but  delivers  it  to  another  who  appropriates  it  to  his 
own  use,  is  liable  therefor  to  the  principal  In  an  action  of  assump- 
sit.   Nua  V.  Mahelona,  702. 

PRINCIPAL  AND  SURETY. 

1.    Building  contracts — changes  in  plans. 

Where  a  building  contract  provides  that  the  owner  shall  have 
the  right  to  order  changes  to  be  made  in  the  work  a  surety  on 
the  bond  of  the  contractor  is  deemed  to  have  assented  in  advance 
to  the  making  of  changes,  and  he  will  not  be  released  from  lia- 
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blllty  unless  the  changes  made  were  of  such  a  character  as  could 
not  reasonably  be  supposed  to  have  been  within  the  contempla- 
tion of  the  parties  at  the  time  the  contract  was  entered  into. 
Hustace  v.  Davii^  606. 

2.  Deviatiani  from  terms  of  contract  in  method  of  procedure  or 
performAince. 

Departure  from  the  terms  of  a  building  contract  in  the  method 
of  procedure  or  performance  in  the  manner  of  carrying  out  the 
contract,  as  in  the  matter  of  making  payments*  will  not  release 
the  surety  on  the  bond  unless  the  deviations  tended  to  prejudice 
his  rights.   Hu9tace  v.  DaviM,  606. 

3.  Extension  of  time  for  performance. 

Where  a  building  contract  contemplated  an  extension  of  the 
time  for  performance  for  a  period  equivalent  to  any  delay  that 
might  be  caused  by  the  owner  if  written  claim  for  such  exten- 
sion should  be  presented  within  forty-eight  hours  of  the  occur- 
rence, held  that  where  delay  had  been  caused  by  orders  for 
changes  in  the  work  and  the  architect  allowed  a  definite  exten- 
sion of  time,  the  surety  on  the  bond  was  not  released  from 
liability  by  reason  of  the  failure  of  the  contractor  to  make 
written  application  for  an  extension.    Hustace  v,  Davis,  606. 

4.  Written  order  for  changes. 

Where  a  building  contract  contemplated  the  making  of  changes 
in  the  work  and  provided  that  the  making  of  changes  should 
not  affect  the  validity  of  the  contract,  and  provided  also  that  no 
changes  should  be  made  except  upon  the  written  order  of  the 
architect,  held  that  where  certain  changes  were  made  pursuant 
to  the  requirement  of  the  owner  and  upon  the  verbal  order  of 
the  architect,  the  surety  on  the  bond  was  not  released  by  reason 
of  the  fact  that  the  architect's  order  was  not  made  in  writing. 
Hustace  v,  Datns,  606. 

PRINCIPAL  AND  SURETY. 
See  BONDS. 

PRIVILEGED  COMMUNICATIONS. 

See  LIBEL  AND  SLANDER,  1,  4. 

PROBABLE  CAUSE. 

See  MALICIOUS  PROSECUTION.  1. 

PROBATE. 

See  APPEAL  AND  ERROR,  19;  EXECUTORS  AND  ADMINIS- 
TRATORS. 

PROBATTE  ORDER. 

See  COURTS,  1,  2. 
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PROHIBITION. 

1.    Equitu — juriadiction. 

Where  a  bill  in  equity  shows  that  the  controversy  between  the 
parties  is  such  as  a  court  of  equity  may  properly  take  cognizance 
of,  prohibition  does  not  lie  to  restrain  the  proceeding  because  the 
bill  shows  that  the  complainants  have  an  adequate  remedy  at 
law,  or  is  demurrable  on  some  other  ground  which  does  not  go 
to  the  jurisdiction  of  equity  over  the  subject  matter.  Sakan  v, 
Ashford,  267. 

PROMISE  TO  PAY. 

See  LIMITATION  OF  ACTIONS,  1. 

PUBLICATION. 

See  EVIDENCE,  7. 

PUBLIC  CONTRACTS. 

See  MUNICIPAL  CORPORATIONS,  4. 

PUBLIC  LANDS. 

1.    General  lease, 

A  lease  of  public  land  for  a  term  of  twenty-one  years,  which  is 
designated  upon  its  face  to  be  a  "general  lease,"  and  which  does 
not  come  within  the  category  of  any  other  kind  of  lease  described 
in  R.  L.  1915,  Chap.  30,  relating  to  public  lands,  held  to  be  a 
general  lease  within  the  meaning  of  said  chapter  notwithstand- 
ing it  included  a  provision  allowing  the  lessor  to  withdraw  the 
land  or  any  portion  thereof  at  any  time  during  the  term  for 
homestead,  settlement  or  public  purposes.  In  re  Taxes,  Waio* 
hinu  Agr.  Co.,  621. 

PUBLIC  LANDS. 

See  CONSTITUTIONAL  LAW,  5. 

PUBLIC  OFFICERS. 

See  COSTS,  1;    COUNTIES,  3;    TAXATION,  5. 

PUBLIC  POLICY. 

See  CONTRACTS,  7,  8;   GARNISHMENT,  1. 

QUIET  ENJOYMENT. 

See  LIMITATION  OF  ACTIONS,  3. 

RECORDS. 

1.    Decree  of  land  court — construction — description  of  land». 
A  surveyed  description  of  land  contained  in  a  decree  of  the  land 
court,  if  it  requires  construction,  is  subject  to  the  same  rules 
of  construction  as  a  description  contained   in  an   instrument 
inter  partes,    McCandless  v.  Du  Roi,  51. 
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2.    Le<U€ — subsequent  purchaser. 

An  unrecorded  mortgage  of  a  lease  of  land  is  void  as  against 
one  who,  in  good  faith  and  without  actual  notice  of  the  mort- 
gage, takes  a  lease  of  the  land  from  the  owner,  the  lessor  faaying 
in  the  meantime  reentered  for  breach  of  condition  on  the  part 
of  the  original  lessee  to  pay  rent  Henriques  v.  Kalokuoka- 
maile,  706. 

RECORDS. 

See  ADOPTION. 

REFERENCE. 

See  EQUITY,  5. 

RELEASE. 

See  CONTRACTS,  5. 

REMAINDERMEN. 

See  TRUSTS,  4;  WILLS,  8. 

REMANDING  CAUSE. 

See  APPEAL  AND  ERROR,  6. 

RENT. 

See  LANDLORD  AND  TENANT,  5;   PARTITION,  2. 

REPEAL. 

See  STATUTES,  5. 

REPLEVIN. 

1.  Attached  property. 

It  is  a  good  defense  to  an  action  of  replevin  against  a  sheriff 
that  he  holds  the  property  by  virtue  of  a  valid  writ  of  attach* 
ment  against  a  third  party  who  is  the  real  owner.  Chang  Yet 
Yow  V.  Rose,  220. 

2.  Possession — trespass. 

Where  one  takes  forcible  possession  of  his  own  goods  he  may 
be  liable  in  trespass  but  not  in  replevin.  Atau  v.  Goo  Wan  Hoy, 
182. 

RES  ADJUDICATA. 

See  JUDGMENTS,  3,  4,  5,  6. 

RESERVED  QUESTIONS. 

See  APPEAL  AND  ERROR,  20,  21. 

RESIDENCE. 

See  DIVORCE,  8,  10. 

RESTRAINT  OP  TRADE. 
See  CONTRACTS,  8. 
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RESULTING  TRUSTS. 
See  TRUSnrS,  9. 

REVIEW. 

See  APPEAL  AND  ERROR,  26. 

REVISION. 

See  STATUTES,  1. 

RIGHT  TO  POSSESSION. 
See  SALES,  2. 

ROADS  AND  STREETS. 
See  HIGHWAYS. 

RULE  OF  COURT. 

See  PLEADING,  5. 

SALES. 

1.  Conditional  sale — title — performance. 

In  a  conditional  sale  title  to  the  property  remains  in  the  vendor 
until  the  vendee  has  paid  the  purchase  price  or  made  proper 
tender  thereof.  A  mere  readiness  to  pay  or  to  make  tender  is  not 
sufficient.     Atau  r.  Goo  Wan  Hoy,  182. 

2.  Same — right  to  possession — demand — tender. 

Where,  under  the  terms  of  an  agreement  of  conditional  *  sale 
upon  deferred  payments,  a  part  of  the  purchase  price  has  been 
paid,  and  payments  have  been  received  after  they  were  due, 
and  time  is  not  of  the  essence  of  the  contract,  a  demand  for  per- 
formance on  the  part  of  the  vendee  is  necessary  before  the  prop- 
erty can  be  retaken  by  the  vendor.  If  upon  demand  the  vendee 
fails  to  pay  the  sum  due  and  thereupon  the  vendor  retakes 
the  property  a  subsequent  tender  will  be  too  late,  but  in  the 
absence  of  such  a  demand  the  vendee,  in  order  to  replevy  the 
goods,  need  not  prove  that  he  had  tendered  the  balance  of 
the  purchase  price.    Atau  v.  Ooo  Wan  Hoy,  182. 

3.  Fraudulent  conveyances — retention  of  possession  by  vendor. 
Under  Sec.  3120,  R.  L.  1915,  a  sale  of  personal  property  is  void 
as  to  creditors  of  the  vendor  where  there  is  no  delivery  and 
change  of  possession  of  the  property,  and  the  evidence  of  the 
sale  is  not  recorded.    Chong  Yet  You  v.  Rose,  220. 

SEDUCTION. 

1.     Chastity — pleading  and  proof. 

In  a  prosecution  for  the  offense  of  seduction  under  R.  L.  1915, 
Sec.  3902,  the  chastity  of  the  female  need  not  be  alleged,  nor 
need  it  be  proved  before  It  has  been  attacked,  if  at  all.  The 
unchaste  character  of  the  prosecutrix  may  be  shown  in  defense. 
Where  the  burden  of  proof  lies  when  the  question  of  chastity 
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has  been  made  an  Issue,  quaere.     Territory  v.  Capitan,  111. 

2.  Corroboration, 

The  provision  of  R.  L.  1915,  Sec.  3903,  that  no  person  shall  be 
convicted  of  seduction  upon  the  uncorroborated  testimony  of 
the  prosecutrix,  requires  supporting  evidence  as  to  the  promise 
of  marriage  and  the  carnal  connection,  but  not  as  to  the  pre- 
vious chastity  of  the  prosecutrix,  or  that  she  was  unmarried. 
Territory  v.  Capitan,  771. 

3.  Same — evidence. 

Whether,  in  a  given  ease,  there  was  any  corroboration  of  the 
testimony  of  the  prosecutrix  Is  a  question  of  law,  but  where 
there  was  some  such  evidence  its  sufficiency  would  be  for  the 
Jury  to  determine.  Held,  In  this  case,  that  there  was  some 
circumstantial  corroborating  evidence,  and  that  Its  weight  and 
sufficiency  was  for  the  Jury.     Territory  v,  Capitan,  771. 

SENTENCE. 

See  CRIMINAL  LAW,  6. 

SEPARABLE  JUDGMENTS. 
See  HABEAS  CORPUS. 

SLOT  MACHINE. 

See  LOTTERIES. 

SPECIAL  ASSESSMENTS. 

See  CONSTITUTIONAL  LAW,  2;  MUNICIPAL  CORPORA- 
TIONS, 3. 

SPECIFIC    INTENT. 

See  CRIMINAL  LAW.  5. 

SPECIFIC  PERFORMANCE. 

1.  Covenant  to  renew  lease. 

Equity  will  decree  the  specific  performance  of  a  covenant  to 
renew  a  lease  where  the  lessee,  within  a  reasonable  time  after 
the  expiration  of  the  lease  In  exercise  of  the  option  pays,  and 
the  lessor  accepts  and  ret&lns,  the  rent  for  the  first  period  upon 
a  new  term.     Yip  Lan  v.  Ahulii,  307. 

2.  Parties — decree. 

Persons  who,  after  the  making  of  a  contract  to  convey  or  lease 
land,  acquire  an  interest  In  the  land  from  the  vendor  or  lessor 
are  necessary  parties  to  a  bill  for  the  specific  performance  of 
the  contract.  In  the  absence  of  a  necessary  party,  the  appellate 
court.  If  It  cannot  make  a  decree  which  will  finally  dispose  of 
the  controversy,  may  remand  the  cause  for  the  purpose  of  brlng- 
a  new  term.    Yip  Lan  v.  Ahulii,  307. 

3.  Suit  against  executor — parties. 
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Under  Chap.  159,  R.  L.,  where  a  testator,  during  his  lifetime, 
sold  to  plaintiff  certain  real  estate  and  received  the  full  pur- 
chase price  thereof  and  executed  a  written  agreement  wherein 
he  promised  to  make,  execute  and  deliver  to  the  plaintiff  a  deed 
for  such  real  estate,  but  died  before  doing  so,  a  suit  may  be 
maintained  for  specific  performance  of  such  written  contract 
against  the  executor  of  testator's  estate  without  joining  the  heirs 
or  devisees  of  the  testator.    Looney  v.  Trent  Trust  Co.,  208. 

STATEMENT    OF    CASE. 

See  APPEAL  AND  ERROR,  12. 

STATUTES. 

1.  Code  or  revision — construction. 

In  case  of  ambiguity  or  repugnancy  In  a  code  or  revision  of 
laws  the  original  legislation  may  be  referred  to  as  an  aid  to 
correct  interpretation.  Statutes  carried  into  a  revision  retaih 
their  original  effect  unless  an  intent  to  make  a  change  Is  clear, 
and  In  case  of  a  repugnancy  the  later  original  enactment  will 
prevail  over  the  earlier.    Ter.  v,  Overhay,  91. 

2.  Sec.  39S7  R.  L.  1915  construed. 

iThe  words  '  at  hard  labor"  In  lines  7  and  8,  Sec.  3937  R.  L.  1915, 
held  to  be  inoperative  in  view  of  the  provisions  of  sections.  1461, 
1771  and  1772.    Ter  v.  Overlay,  91. 

3.  Construction. 

If  a  literal  interpretation  of  the  language  used  in  a  statute 
would  lead  to  palpable  injustice  the  courts  will  search  for  a 
more  reasonable  meaning  of  the  language  which  will  also  accord 
with  the  spirit  of  the  enactment.    Rathbum  v.  Kaio,  541. 

4.  Statute  in  derogation  of  the  common  law. 

A  statute  In  derogation  of  the  common  law  is  to  be  construed 
strictly,  and  the  common  law  will  be  held  not  to  have  been 
further  abrogated  than  the  language  of  the  act  clearly  requires. 
Rathhum  v.  Kaio,  514. 

5.  Construction — repeal  of  special  provision. 

Where  a  statute  prescribes  a  special  rule  applicable  to  a  cer- 
tain class  and  there  Is  another  statute  which  prescribes  a 
general  rule  applicable  to  all  but  the  excepted  class  the  repeal 
of  the  special  statute  will  render  the  general  statute  applicable 
to  the  class  formerly  excepted.    Ter  v.  Hart,  558. 

6.  Application  of  new  remedy  for  enforcement  of  pre-existing 
right. 

A  statute  relating  to  procedure  and  giving  a  new  and  additional 
remedy  may  be  applied  to  the  enforcement  of  the  obligation  of 
a  contract  which  was  entered  Into  prior  to  the  enactment  of  the 
statute.    Ter.  v.  Hart,  558. 
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7.     Constructior* — reason  and  spirit — implication. 
In  case  of  incompleteness  or  ambiguity  of  expression  the  rea- 
son and  spirit  of  the  statute  should  be  considered.    That  which 

is  necessarily  or  plainly  implied  In  a  statute  is  as  much  a  part 

of  It  as  that  which  is  expressed.    Chang  Yet  You  v.  Rose,  220. 

8.    Construction — noscitur  a  sociis. 

The  rule  nosictur  a  sociis  does  not  apply  in  the  construction 
of  a  statute  where  specific  words  are  used  which  are  not  rela- 
tives of  the  same  genus.    There  neither  word  derives  color  f^om 
association  with  the  others,  but  each  stands  as  the  representa- 
tive of  a  distinct  class.    Ter.  v.  Hon.  R.  T,  d  L.  C,  387. 

9.  Legislative  intent — conditions  and  circurnstances  existing  at 
time  of  enactment. 

In  ascertaining  the  meaning  of  a  statute  which  requires  con- 
struction the  court  should  consider  the  language  used  in  con- 
nection with  the  conditions  and  circumstances  existing  at  the 
time  of  its  enactment.    Ter,  v.  Hon.  R,  T,  d  L,  Co.,  387. 

10.  Sec.  2032  R.  L.  1915 — construction — ejusdem  generis. 

The  rule  of  ejusdem  generis  is  applicable  in  the  construction  of 
Section  2032,  R.  L.  1915.  and  held,  that  the  words  "other  food 
products"  are  limited  to  food  products  of  like  kind  with  those 
expressly  mentioned  in  the  statute,  and  do  not  include  manufac- 
tured raw  sugar.     Ter.  v.  Hamakua  Mill  Co.,  1. 

11.  Contemporaneous  construction  by  CTecutive  officers. 

A  uniform  practical  construction  given  to  a  statute  by  execu- 
tive officers  of  the  government  who  have  duties  under  the  act, 
though  not  controlling,  is,  in  case  of  doubt,  entitled  to  much 
weight,  especially  where  rights  of  parties  have  been  adjusted  in 
accordance  with  it.    Ter.  v.  Hon.  R,  T,  and  L.  Co.,  387. 

12.  Municipal  corporations — ordinances. 

rPhe  Territory  will  not  be  presumed  to  have  waived  its  right  to 
regulate  its  own  property  by  ceding  to  the  several  counties 
within  the  Territory  the  right  generally  to  pass  ordinances  of  a 
police  nature  regulating  property  within  their  limits.  Hilo 
Meat  Co.  v.  Antone^  675 

13.  Penal  laws — construction — intention. 

The  mere  fact  that  the  language  used  in  a  penal  statute  is  open 
to  two  constructions,  one  of  which  would  include  the  acts 
charged  and  the  other  not,  does  not  require  that  the  latter  view- 
must  necessarily  prevail,  and  the  former  view  will  be  adopted 
if  the  court  is  well  satisfied  that  such  was  the  sufficiently  ex- 
pressed intention  of  the  legislature.     Ter.  v.  PaJai,  133. 

14.  Workmen's  Compensation  Act — construction. 

One  purpose  of  the  Workmen's  Compensation  Act  is  to  provide 
compensation  to  a  w^orkman  for  injuries  received  while  working 
in   the  business  of  the  owner  or  operator   thereof,   from   such 
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owner  or  operator,  regardless  of  questions  of  negligence,  whe- 
ther the  Injured  workman  is  employed  directly  by  the  owner  or 
operat6r  of  the  business,  or  indirectly  through  a  contractor, 
and  the  act  must  be  broadly  and  liberally  construed  in  order 
to  effectuate  such  purpose.  In  re  Ichijiro  Ikoma,  291. 
15.     Same — same. 

A  sugar  company  let  a  contract  to  H  to  build  a  road-bed  on  its 
plantation  to  be  used  in  its  business,  furnishing  H  with  camps, 
tools  and  appliances,  the  work  to  be  to  the  satisfaction  of  the 
company's  engineer;  the  claimant,  a  workman  employed  by  H 
who  alone  had  the  right  to  discharge  him,  was  injured  while 
working  on  the  road-bed  and  filed  with  the  industrial  accident 
board  his  claim  for  compensation  against  the  company  and  H; 
the  question  of  the  liability  of  the  company  was  reserved  to  this 
court:  Held,  that  the  company  is  liable,  it  being  an  employer  of 
claimant  within  the  language  and  intent  of  the  act.  In  re 
Ichijiro  Ikoma,  291. 
See  APPEAL  AND  ERROR,  8;    CONSTITUTIONAL  LAW,  4. 

STATUTE  OF  NON-CLAIM. 

See  EXECUTORS  AND  ADMINISTRATORS,  4. 

STATUTORY  CONSTRUCTION. 

See  HUSBAND  AND  WIFE. 

STOCK  DIVIDENDS. 

See  TRUSTS.  4,  5. 

STREET  RAILROADS. 

1.  Honolulu  Rapid  Transit  d-  Land  Co. — powers  under  franchise 
act 

The  Honolulu  Rapid  Transit  &  L«and  Co.  has  power  under  sec- 
tions 17  and  37  of  the  franchise  act  (S.  L.  1898,  Act  69;  R.  L. 
1915,  Sees.  784,  804)  to  expend  so  much  of  its  income  as  it  may 
desire  in  making  extensions  in  and  to  its  line  of  road;  and  to 
increase  its  capital  stock  to  an  amount  equal  to  the  actual  cost 
of  its  property,  including  income  expended  therein  (except  such 
as  might  otherwise  be  payable  to  the  Territory  as  its  share  of 
excess  income  over  8%  in  any  one  year)  and  money  borrowed 
upon  bond  issues,  plus  25^  in  addition  to  such  cost  Ter  v. 
Hon.  R.  T.  d  L.  Co.,  387. 

SUBSEQUENT   PURCHASER. 
See  RECORDS.  2. 

SUBTTENANTS. 

See  LANDLORD  AND  TENANT,  6. 


886  INDEX. 

SUFPICENCY  OF  EVIDENCE. 
See  NEW  TRIAL. 

SUMMARY  JUDGMENT. 
See  BONDS. 

SUMMARY  POSSESSION. 

See  APPEAL  AND  ERROR,  9;   LANDLORD  AND  TENANT.  7. 

SURCHARGE. 

See  COURTS.  1. 

TAXABLE    DISBURSEMENTS. 
See  COSTS.  3,  4. 

TAXATION. 

1.  Enterprise  for  profit — net  profits — depreciation. 

In  ascertaining  the  net  profits  of  an  enterprise  for  profit  under 
R.  L.  1915,  Sec.  1241,  moneys  laid  out  in  necessary  improve- 
ments, as  well  as  the  bare  running  expenses,  are  to  be  deducted, 
but  a  further  sum  for  estimated  depreciation  of  plant  is  not 
deductible.    In  re  Taxes  Hawi  Mill  and  Plantation  Co.,  46. 

2.  Excise  tax  on  privilege, 

iThe  tax  Imposed  by  Sec.  3361,  R.  L.  1915,  on  insurance  com- 
panies and  corporations,  which  is  computed  on  the  gross  earn- 
ings of  such  companies  from  all  risks  located  in.  and  from  all 
business  done  within,  the  Territory,  is  an  excise  tax  for  the 
privilege  of  doing  business  within  the  Territory.  In  re  taxes, 
Brewer  d  Co.,  96. 

3.  Income  tax — double  taxation. 

That  an  income  is  derived  from  commissions  paid  out  of  gross 
premiums  received  by  fire  insurance  companies  and  that  such 
companies  pay  a  privilege  tax  based  on  the  amount  of  such 
gross  premiums  does  not  render  a  tax  on  such  income  double. 
In  re  taxes,  Brewer  rf  Co.,  96. 

4.  Factors  to  he  considered. 

The  earning  power  of  an  enterprise  for  profit  is  a  potent  factor, 
but  not  the  only  factor,  to  be  considered  in  assessing  an  enter- 
prise for  profit  The  value  of  the  separate  items  of  property 
making  up  the  whole  is  to  be  taken  into  consideration.  In  re 
taxes,  Hawi  M.  d  P.  Co.,  46. 

5.  Privately  oioned  property  of  Federal  agent. 

The  fact  that  property  privately  owned  by  an  agent  of  the 
Federal  government  is  largely  used  by  him  in  the  performance 
of  his  official  duties  does  not  render  it  exempt  from  territorial 
taxation.    Cassels  v.  Wilder,  358. 
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6.    Property  on  inilitary  reservation. 

Property  on  a  United  States  military  reservation  owned  by  in- 
dividuals is  subject  to  taxation  by  the  Territory.  Cassels  v. 
Wilder,  61. 

See  CONSTITUTIONAL  LAW.  2,  5;  MUNICIPAL  CORPORA- 
TIONS,  3. 

TAXPAYERS'  SUITS. 

See  ABATTEMBNT  AND  REVIVAL. 

TECHNICAL   WORDS. 
See  WILLS.  4. 

TENANTS  IN  COMMON. 
See  DEEDS,  1. 

TENDER. 

See    SALES,    2. 

TERRITORY. 

See  APPEAL  AND  ERROR,  7. 

TITLE. 

See  SALES,  1. 

TORT. 

See  COUNTIES,  2;    PARENT  AND  CHILD,  2. 

TRANSCRIPT. 

See  APPEAL  AND  ERROR,  4;  COSTS,  4. 

TRESPASS. 

See  REPLEVIN,  2. 

TRIAL. 

1.  Evidence — cross-examination  of  witness. 

While  the  trial  court  may  permit  the  defendant  on  cross-ex- 
amination of  a  witness  to  go  into  the  merits  of  his  defense  by 
inquiring  into  matters  not  testified  to  by  the  witness  on  direct 
examination,  it  is  better  practice  not  to  permit  him  to  do  so. 
Yoshiura  v.  SaranakOf  761. 

2.  Instructions, 

It  is  reversible  error  to  refuse  to  give  a  requested  instruction 
which  is  accurate,  applicable  and  material  to  an  issue  involved 
in  the  case  where  the  charge  given  to  the  jury  does  not  cover 
the  point.    Hustace  v,  Davis,  606. 

3.  Instructions — motive. 

Evidence  of  motive,  or  lack  of  motive,  being  a  matter  properly 
to  be  considered  by  the  Jury  in  a  criminal  case,  an  appropri- 
ately framed  instruction  on  the  point,  if  requested,  should  be 
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given.  The  instruction  requested  in  this  case  was  properly  re- 
fused because  incomplete  and  misleading.    Ter  v.  Palai,  133. 

4.  Same — extra  judicial  statements — restriction  of  relevant 
evidence. 

The  operation  of  evidence  of  an  extra  Judicial  statement  rele- 
vant on  the  question  of  motive  will  not  be  limited  by  an  instruc- 
tion where  the  evidence  went  in  generally  and  without  objec- 
tion.   Ter  V.  Palai,  133. 

5.  Verdict — instructions. 

A  verdict  cannot  be  said  to  be  contrary  to  law  because  the  Jury 
supposedly  overlooked  certain  instructions  in  a  case  where 
varying  instructions  were  given  to  meet  the  facts  as  the  jury 
might  find  them.  It  will  be  assumed  that  the  jury  found  thp 
facts  to  have  been  as  contended  for  by  the  successful  party. 
Martin  v,  Wilson,  74. 
See  NEGLIGENCE,  2. 

TRUCKMAN. 

See  EXEMPTIONS. 

TRUSTS. 

1.  Allowance  of  attorneys'  fees. 

Where  in  a  controversy  over  the  income  of  the  corpus  o^  a 
trust  estate  it  is  adjudged  that  such  income  is  a  separate  trust 
arising  by  operation  of  law  in  favor  of  one  of  the  claimants, 
costs  and  expenses  of  such  claimants,  including  attorneys'  fees, 
incurred  in  a  suit  to  settle  such  controversy,  are  not  allowable 
out  of  the  principal  or  corpus  of  the  trust  estate.  Von  II oil  r. 
Williamson,  245. 

2.  Same. 

An  unsuccessful  claimant  to  a  certain  fund  of  a  trust  estate  is 
not  entitled  to  costs  and  expenses,  including  attorneys'  fees,  out 
of  the  corpus  of  the  trust  estate.     Von  Holt  v.  Williamson.  245. 

3.  Appointment  of  trustee — judicial  function. 

While  a  grantor  of  a  trust  cannot  delegate  a  judicial  function 
to  any  court,  such  function  being  created  by  law,  the  naked 
power  of  appointing  in  succession  the  trustees  of  a  trust  is  not  a 
Judicial  function  but  a  power  which  may  be  delegated  by  the 
grantor.    In  re  Estate  of  Bishop,  575. 

4.  Vorporations — apportionment  of  extraordinary  dividends  be- 
tween life  tenant  and  remainderman. 

Where  shares  in  a  corporation  are  left  in  trust  for  the  benefit 
of  remaindermen,  the  annual  income  therefrom  being  payable 
to  another,  an  extraordinary  stock  dividend  declared  upon  ac- 
cumulated earnings  of  the  corporation  which  accrued  partly  be- 
fore and  partly  after  the  institution  of  the  trust  should  be  ao- 
portioned  between  the  respective  interests,  so  much  of  the  divl- 
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dend  as  represents  earnings  which  accrued  after  the  creation  of 
the  trust,  less  any  premium  on  the  shares  in  the  market  im- 
mediately after  the  declaration  of  the  dividend,  being  distribut- 
able to  the  person  entitled  to  receive  the  income,  the  remainder 
belonging  to  the  corpus.    Evans  v.  Oarvie,  651. 

5.  Same — extraordinary  dividend  based  on  increased  value  of 
corporation's  property. 

A  stock  dividend  upon  shares  held  in  trust  which  represents  a 
natural  increase  in  the  value  of  land  owned  by  the  corporation 
is  merely  a  change  in  the  form  of  ownership  and  belongs  to  the 
corpus  of  the  trust  fund.    Evans  v,  OanHe,  651. 

6.  Costs — trustees*  commissions — principal — income. 

Under  R.  L.  1915,  Sec.  2542,  the  commissions  of  trustees  which 
are  chargeable  on  principal  should  be  paid  out  of  the  principal 
and  those  chargeable  on  income  should  be  paid  out  of  the  in> 
come.    In  re  Estate  of  Ena,  335. 

7.  Evidence — weight  and  sufficiency. 

A  constructive  trust  must  be  established  by  evidence  which  is 
clear,  definite,  unequivocal  and  satisfactory.  Decree  herein  re- 
versed on  the  evidence.     Kuwahara  v.  Kuwahara,  273. 

8.  Expense  of  litigation — counsel  fees. 

Where  conflicting  interests  of  beneficiaries  under  a  trust  re- 
quire the  institution  of  a  suit  in  order  to  determine  the  proper 
disposition  of  certain  funds,  and  the  litigation  is  for  the  general 
benefit  of  the  parties  interested  in  the  trust,  reasonable  fees 
may  be  allowed  to  be  paid  to  counsel  for  the  respective  parties 
out  of  the  corpus  of  the  trust  estate.    Evans  v.  Oarvie,  694. 

9.  CHfts  hy  implication — accumulations — resulting  trusts — 
wills, 

A  testator  devised  and  bequeathed  all  his  property  to  a  trustee 
upon  trust  to  pay  the  income  thereof  to  his  wife  during  the  term 
of  her  natural  life,  and  from  and  after  her  death  to  apply  so 
much  of  the  income  as  may  be  necessary  for  the  maintenance 
and  education  of  his  daughter  until  she  should  attain  the  age 
of  twenty-one  years,  also  to  pay  to  his  sister-in-law  the  sum  of 
$500  per  annum;  and  if  the  daughter  should  die  leaving  lawful 
issue  to  pay  and  deliver  over  to  such  issue,  if  of  age,  the  whole 
of  the  property,  and  if  not  of  age,  to  continue  to  hold  it,  using 
the  income  therefrom  for  their  maintenance  until  they  should 
become  of  age,  and  then  to  deliver  over  the  property  to  the 
issue;  and  after  the  death  of  the  wife,  sister-in-law,  and 
daughter  (if  without  issue),  to  convert  the  estate  into  money 
and  divide  the  same  as  directed  in  the  will.  Held,  that  the 
testator  did  not  give  the  Income  to  the  daughter  during  her 
life  after  reaching  the  age  of  twenty-one  (his  wife  and  sister-in- 
law  having  died)  by  implication;   that  he  did  not  intend  that 
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the  Income  should  accumulate;   but  that  there  was  a  resulting 

trust  ^s  to  such  income,  as  an  undisposed  of  beneficial  interest, 

in  favor  of  the  daughter  as  sole  heir.    Von  Holt  v,  Williamson, 

201. 

See  COURTS,  1;  OFFICERS.  3;  WILLS,  1.  7. 

UNDUE  INFLUENCE. 

See  DEEDS,  4;    INSANE  PERSONS;    WILLS,  10. 

UNKNOWN  OWNER. 

See  LARCENY,  3. 

"UNLAWFULLY." 

See  WORDS  AND  PHRASES,  6. 

USURY. 

See  CRIMINAL  LAW,  10,  11;  EVIDENCE,  4,  5;  INSTRUC- 
TIONS. 

VACATING   DECREE. 
See   DIVORCE,   5. 

VARIANCE. 

See  BRIBERY,  1;  CRIMINAL  LAW,  8;  EJEOOTMENT,  2,  3; 
MECHANICS'  LIENS,  1. 

VARIATION  OF  INSTRUMENTS. 
See  CONTRACTS,  3. 

VERDICT. 

See  APPEAL  AND  ERROR,  23;  LIMITATION  OF  ACTIONS, 
4;  NEW  TRIAL;  TRIAL,  6. 

VESTED    REMAINDERS. 
See  WILLS.   11. 

VOID   CONTRACTS. 

See  CONTRACTS,  7,  8. 

VOID  JUDGMENTS. 

See  APPEAL  AND  ERROR,  24. 

WAGES. 

See  CONSTITUTIONAL  LAW,  1. 

WAIVER. 

1.    Question  of  law  or  fact. 

The  question  of  waiver  is  usually  a  mixed  one  of  law  and  fact 
for  the  Jury,  but  where  the  facts  are  undisputed  and  are  sus- 
ceptible of  but  one  reasonable  inference  it  becomes  one  of  law 
for  the  court.    Stewart  v,  Spalding,  502. 

See  CONTRACTS,  4;  EXECUTORS  AND  ADMINISTRATORS, 
4;  PLEADING,  3. 
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WARRANT  OF  ARREST. 

See  CRIMINAL  LAW,  12. 

WARRANTS. 

See  MUNICIPAL  CORPORATIONS,  1. 

WATERS  AND  WATERCOURSES.  • 

1.  Appeal  and  error — findings  of  water  commissioner. 

On  an  appeal  from  the  decision  of  a  water  commissioner,  where 
the  determination  of  a  question  of  fact  depended  on  conflicting 
testimony,  the  finding  of  the  commissioner  ought  not  to  be  dis- 
turbed if  it  is  supported  by  substantial  evidence  and  does  not 
appear  to  be  against  the  weight  of  the  evidence,  or  inherently 
inequitable.  In  this  case  the  decision  of  the  commissioner  in 
affirmed  upon  the  evidence.    Hilo  Boarding  School  v.  Ter.,  595. 

2.  Severance  of  flowing  water  from  title  to  the  land. 

The  right  to  take  water  from  a  flowing  well  or  stream  may  be 
separated  by  the  owner  from  the  title  to  the  land  by  grant  or 
reservation,  and  upon  such  separation  the  right  to  the  water 
would  become  an  easement  in  the  land.  But  until  a  severance 
of  the  title,  the  water,  in  the  nature  of  things,  is  part  and  parcel 
of  the  land,  and  would  pass  to  a  grantee  or  lessee  without  its 
being  mentioned  in  the  conveyance.  Tsunoda  v.  Young  Sun 
KoWy  660,  674. 

WIDOW. 

See  WILLS,  9. 

WILLS. 

1.     Construction — appointment  of  trustees. 

The  will  of  B  named  five  trustees  to  execute  a  certain  trust 
therein  created,  provided  that  the  number  of  trustees  should  be 
kept  at  five,  and  provided  that  vacancies  among  the  trustees 
should  be  "filled  by  the  choice  of  a  majority  of  the  Justices  of 
the  supreme  court;"  at  the  time  the  will  took  effect  the  justices, 
severally,  exercised  original  jurisdiction  in  equity  subject  to 
appeal  to  the  supreme  court  in  banco;  later  all  original  Jurisdic- 
tion in  equity  was  transferred  to  circuit  Judges  sitting  at  cham- 
bers in  equity.  Held,  in  construing  the  will,  that  it  was  the  in* 
tention  of  the  testatrix  to  vest  the  power  of  filling  vacancies  in 
the  justices,  as  individuals,  and  not  in  the  court  which  should 
exercise  original  Jurisdiction  in  matters  of  the  trust,  and,  con- 
sequently, that  the  transfer  of  sole  original  Jurisdiction  to  cir- 
cuit judges  at  chambers  in  equity  did  not  transfer  from  the 
justices  of  the  supreme  court  to  the  circuit  judge  the  power  of 
filling  vacancies  among  the  trustees  under  the  will.  In  re 
Estate  of  Bishop^  575. 
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2.  Same — words  and  phrases. 

Where  an  instrument  creating  a  trust  named  trustees*  fixed 
the  number  of  trustees  and  provided  that  vacancies  among  the 
trustees  "should  be  filled  by  the  choice  of  the  majority  of  the 
,  Justices  of  the  supreme  court/'  the  word  'choice"  therein  is 
synonymous  with  and  means  "appoint,"  and  an  appointment  so 
made  is  not  subject  to  confirmation  or  rejection  by  the  circuit 
Judge  exercising  original  Jurisdiction  in  matters  relating  to  the 
trust.    In  re  Estate  of  Bishop,  575. 

3.  Construction — conflicting  clauses — general  and  specific  pro- 
visions, 

A  conflict  between  two  provisions  in  a  will  is  not  to  be  regarded 
as  irreconcilable  unless,  after  the  application  of  the  several  rules 
of  construction,  substantial  harmony  is  found  impossible. 
Where  there  is  an  inconsistency  between  a  general  and  a  specific 
provision  both  may  operate,  the  latter  upon  the  property  named 
in  it  and  the  former  upon  other  property.  Lidgate  v.  Danford, 
317. 

4.  Construction — technical  words. 

The  technical  meaning  of  words  used  in  a  will  may  be  sub- 
ordinated to  the  real  intent  of  the  testator,  but  the  presumption 
is  that  technical  words  were  used  in  their  technical  sense,  and 
they  will  be  so  construed  unless  the  context  shows  a  clear  in- 
tent to  the  contrary.    Kinney  v.  Oahu  Sugar  Co.,  747. 

5.  Contest — trial  6y  jury — directing  verdict. 

Upon  the  trial  in  the  circuit  court  upon  appeal  from  a  Judge 
sitting  as  a  court  of  probate  in  the  matter  of  the  probate  of  a 
contested  will,  the  contestant  is  entitled  to  have  the  issues  tried 
by  a  Jury,  but  the  court  may  in  proceedings  of  this  sort,  where 
the  facts  of  the  case  require  it,  direct  a  verdict.  In  re  Will  of 
Kalua,  149. 

6.  Devise  to  childj'cn  as  a  class. 

A  testator  by  his  will  gave  his  residuary  estate  "in  equal  shares 
to  all  my  children  who  shall  be  living  at  my  decease."  Held, 
that  the  term  "children"  must  be  construed  in  its  proper  sense 
as  designating  the  immediate  offspring,  and  this  construction 
is  unaffected  by  the  fact  that  at  the  time  of  the  making  of  the 
will,  and  at  his  death,  there  was  living  a  grandchild  of  the 
testator's,  the  son  of  a  deceased  daughter,  who  but  for  the 
will  would  have  been  entitled  as  an  heir  at  law  to  share  in  the 
estate  of  his  grandfather.     In  re  Estate  of  Hartwelh  213. 

7.  Distribution  per  capita. 

Where  the  income  from  certain  property  devised  in  trust  is 
directed  to  be  paid  to  the  children  and  certain  named  grand- 
children of  the  testator  in  equal  shares  the  beneficiaries  will 
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take  per  capita  unless  the  will  sliows  a  different  Intent  on  the 
part  of  the  testator.    lAdgate  v.  Danford,  317. 

8.  Mortgage  by  remainderman — termination  of  mortgagor's 
estate, 

B.,  by  will,  devised  his  real  estate  to  his  wife  for  life,  and  after 
her  death  certain  portions  to  his  son  W.  K.  B.;  the  will  pro- 
vided that  if  any  devisee  should  die  before  the  testator's  wife 
died  the  share  which  otherwise  would  have  fallen  to  such  de- 
visee should  go  to  his  heirs;  W.  K.  B.  mortgaged  the  property 
so  devised  to  him,  after  which  he  died  prior  to  the  death  of 
the  widow  of  testator,  leaving  children  surviving  him  who  are 
admitted  to  be  his  heirs:  Held,  that  whatever  estate  W.  K.  B. 
took  under  the  will  terminated  with  his  death  and  that  his 
surviving  children,  as  heirs,  took  free  from  any  lien  of  such 
mortgage.    Brede  v.  First  Nat.  Bank,  537. 

9.  Refusal  of  widow  to  accept  testamentary  provision — acceler- 
ation. 

Where  a  will  provides  for  the  payment  to  the  testator's  widow 
for  life  of  a  share  of  the  income  of  the  residue  of  the  estate 
vfhich  is  devised  in  trust,  such  income,  upon  her  death,  to  be 
paid  to  other  beneficiaries,  and  the  widow  elects  to  take  her 
dower,  the  other  beneficiaries  become  immediately  entitled  to 
receive  all  the  income  from  so  much  of  such  property  as  may 
remain.     Lidgate  v  Danford,  317. 

10.  Undue  influence — evidence. 

Where  in  the  contest  of  a  will  the  only  evidence  tending  to 
show  undue  influence  was  testimony  that  the  attorney  who,  act- 
ing under  the  instructions  of  testatrix,  drew  the  will  was  a  mem- 
ber and  trustee  of  a  church  organization  which  was  named  as 
one  of  the  beneficiaries  in  the  will;  and  that  such  attorney, 
having  himself  first  declined  the  request  of  testatrix  that  he  act 
as  executor  and  trustee  under  the  will,  suggested  the  name  of 
a  trust  company  to  act  in  that  capacity,  which  suggestion  was 
adopted  and  acted  upon  by  the  testatrix,  the  evidence  wholly 
fails  to  show  any  undue  infiuence  with  respect  to  the  making 
of  the  will  and  was  insufficient  to  submit  the  issue  to  the  jury. 
Re  Will  of  Kalua,  149. 

11.  Vested  remainder — defeasance — condition  impossible  of  per- 
formance. 

Where  by  a  last  will  and  testament  a  remainder  in  fee  is  vested 
in  a  devisee  subject  to  defeasance  by  a  condition  subsequent  and 
prior  to  the  performance-  of  the  condition  such  condition  becomes 
impossible  of  performance,  the  vested  remainder  becomes  ab- 
solute in  the  devisee  and  no  longer  subject  to  the  defeasance 
provided  for  in  the  will.  Scott  v.  Lucas,  338. 
See  EXECUTORS  AND  ADMINISTRATORS,  1;    TRUSTS,  9. 
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WITNESSES. 

1.    Proof  of  handv3riiing. 

A  witness  who  is  called  on  to  prove  handwriting  merely  by 
comparison  of  hands  must  be  shown  to  be  an  expert  and  it  is 
error  to  permit  one  who  has  not  qualified  as  such  to  testify  as 
an  expert.    Hec  Fat  v,  Wong  Kwai,  328. 

See  CONSTITUTIONAL  LAW,  3;  CRIMINAL  LAW,  3;  LAR- 
CENY. 1,  2;   TRIAL,  1. 

WITNESS  PEES. 

See  COSTS,  4. 

WORDS  AND  PHRASES. 

1.  '^Actual  co^t" 

The  term  "actual  cost''  means  money  actually  paid  out,  or  ''real 
cost."  It  may  be  considered  as  synonymous  with  "expense"  and 
as  excluding  all  profit    Ter.  v.  Hon.  R.  T,  d  L.  Co.,  387. 

2.  "Any  person." 

The  words  "any  person,"  as  used  in  Sec.  2801  R.  L.  1915,  relat- 
ing to  garnishment,  include  municipal  corporations.  Teres  v. 
Reade,  564. 

3.  '^Children.'' 

The  general  construction  of  the  word  "children"  accords  with 
its  popular  signification,  namely,  as  designating  the  immediate 
offspring.    In  re  Estate  of  Hartweil,  213. 

4.  "Heirs  of  the  body.'' 

The  phrase  "heirs  of  the  body"  is  the  ordinary,  proper  and  tech- 
nically accurate  one  to  use  in  the  creation  of  an  estate  in  fee 
tail.    Kinney  v.  Oahu  Sugar  Co.,  747. 

5.  "Limited." 

The  word  "limited,"  when  used  with  reference  to  the  creation 
of  an  estate  in  real  property,  means  "defined."  Kinney  v.  Oahu 
Sugar  Co.,  747. 

6.  "Unlawfully." 

The  words  "unlawful"  and  "unlawfully"  are  commonly  used  as 
meaning  "without  authority  of  law"  or  "not  permitted  by  law." 
Ter.  V.  Palai,  133. 

See  CHATTEL  MORTGAGES;  LANDLORD  AND  TENANT,  3; 
WILLS,  2. 

WORKMEN  S  COMPENSATION  ACT. 

See  DAMAGED,  4;   STATUTES,  14,  15. 

WRIT  OP  ERROR. 

See  APPEAL  AND  ERROR,  1,  7,  9. 

WRIT  OF  POSSESSION. 

See  LANDLORD  AND  TENANT,  7. 
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